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COMMERCIAL  LAW  OF  ENGLAND  AND  SCOTLAND. 


Contract  of  &at^ 


In  England,  the  sale  of  a  specific  subject,  where  nothing  remains  to  he 
done  by  the  seller  before  it  is  to  be  delivered,  passes  th^  property  in  the 
subject  to  the  purchaser  without  delivery,  and  if  injured  or  destroyed 
after  the  sale,  the  loss  faUs  upon  the  purchaser,  and  the  seller  is 
entitled  to  payment  of  the  price, 

I.— TARLING  V.  BAXTER. 

Assumpsit  to  recover  back  £145  paid  by  the  plaintiff  to  the  ^^^n2^°^ 
defendant's  use.     The  declaration  contained  counts  for  money        — '- 
had  and  received,  and  the  other  common  counts.    Plea,  general  q  b  &  c  8«o 
issue,  with  a  notice  of  set-off  for  goods  sold  and  delivered  and 
bargained  and  sold.    At  the  trial  before  Abbott,  C.  J.,  at  the 
London  Sittings  after  Hilary  Term,  1826,  a  verdict  was  found 
for  the  plaintiff  for  £145,  subject  to  the  opinion  of  this  Court 
on  the  following  case. 

On  the  4th  of  January  1825,  the  plaintiff  bought  of  the  de- 
fendant a  stack  of  hay  belonging  to  the  defendant,  and  then 
standing  in  a  field  belonging  to  the  defendant's  brother.  The 
note  signed  by  the  defendant,  and  delivered  to  the  plaintiff, 
was  in  these  words  : — "  I  have  this  day  agreed  to  sell  James 
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subject  to  the  purchaser  without  delivery,  and  if  injured  or  destroyed 
after  the  sale,  the  loss  falls  upon  the  purchaser,  and  the  seller  is 
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defendant's  use.     The  declaration  contained  counts  for  money       — 

•/  1?  * 

had  and  received,  and  the  other  common  counts.  Plea,  general  ^  3  ^  ^  3^ 
issue,  with  a  notice  of  set-off  for  goods  sold  and  delivered  and 
bargained  and  sold.  At  the  trial  before  Abbott,  C.  J.,  at  the 
London  Sittings  after  Hilary  Term,  1826,  a  verdict  was  found 
for  the  plaintiff  for  £145,  subject  to  the  opinion  of  this  Court 
on  the  following  case. 

On  the  4th  of  January  1825,  the  plaintiff  bought  of  the  de- 
fendant a  stack  of  hay  belonging  to  the  defendant,  and  then 
standing  in  a  field  belonging  to  the  defendant's  brother.  The 
note  signed  by  the  defendant,  and  delivered  to  the  plaintiff, 
was  in  these  words  : — "  I  have  this  day  agreed  to  sell  James 

vou  II.  A 
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Tabuko  Tarling  a  stack  of  hay,  standing  in  Canonbury  Field,  Islington, 
BAxn&.  at  the  sum  of  one  hundred  and  forty-five  pounds,  the  same  to 
HiiaJyTerm,  ^®  P^'id  ou  the  4th  day  of  February  next,  and  to  be  allowed  to 
stand  on  the  premises  until  the  1st  day  of  May  next."  And 
the  following  note  was  signed  by  the  plaintiflF,  and  delivered  to 
the  defendant : — "  I  have  this  day  agreed  to  buy  of  Mr.  John 
Baxter,  a  stack  of  hay,  standing  in  Canonbury  Field,  Islington, 
at  the  sum  of  £145,  the  same  to  be  paid  on  the  4th  day  of 
February  next,  and  to  be  allowed  to  stand  on  the  premises 
until  the  1st  day  of  May  next,  the  same  hay  not  to  be  cut 
until  paid  for.  January  4th,  1825."  At  the  meeting  at  which 
the  notes  were  signed,  but  after  the  signature  thereof,  the  de- 
fendant said  to  the  plaintiff,  "  You  will  particularly  oblige  me 
by  giving  me  a  bill  for  the  amount  of  the  hay."  The  plaintiff 
rather  objected.  The  defendant's  brother,  S.  Baxter,  on  the 
8th  of  the  same  month  of  January,  took  a  bill  of  exchange  for 
£145  to  the  plaintiff,  drawn  upon  him  by  the  defendant,  dated 
the  4th  of  January  1825,  payable  one  month  after  date,  which 
the  plaintiff  accepted.  The  defendant  afterwards  indorsed  it 
to  George  Baxter,  and  the  plaintiff  paid  it  to  one  Taylor,  the 
holder,  when  it  became  due.  The  stack  of  hay  remained  on 
the  same  field  entire  until  the  20th  of  January  1825,  when  it 
was  accidentally  wholly  consumed  by  fire,  without  any  fault  or 
neglect  of  either  party. 

A  few  days  after  the  fire,  the  plaintiff  applied  to  the  defen- 
dant to  know  what  he  meant  to  do  when  the  bill  became  due  ; 
the  defendant  said,  "  1  have  paid  it  away,  and  you  must  take 
it  up,  to  be  sure  ;  I  have  nothing  to  do  with  it.  Why  did  you 
not  remove  the  hay  V  The  plaintiff  said,  "  he  could  not,  be- 
cause there  was  a  memorandum  '  that  it  should  not  be  removed 
until  the  bill  was  paid ;'  would  you  have  suffered  it  to  be  re- 
removed  1"  and  the  defendant  said,  "  certainly  not."  The 
defendant's  set-off  was  for  the  price  of  the  hay  agreed  to  be 
sold  as  aforesaid.  The  question  for  the  opinion  of  the  Court 
was.  Whether  the  plaintiff  under  the  circumstances  was  entitled 
to  recover  the  sum  of  £145,  or  any  part  thereof? 

Chitty  por  the  Plaintiff. — The  loss  in  this  case  must  fall 
upon  the  defendant.    There  is  a  difference  between  the  two 
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contracts  ;  the  one  contains  a  stipulation  not  in  the  otlier,  that     Taeiwo 

the  hay  \vas  not  to  be  cut  until  paid  for.     Now  if  that  be  a     BA^isE. 

material  part  of  the  contract,  then  there  was  no  one  sufficient  Hiia~T 

contract  in  writing  to  satisfy  the  statute  of  frauds  ;  but  assum-       ^^27. 

ing  that  there  was  a  complete  contract  of  sale  without  the 

stipulation,  and  that  the  plaintiflF  thereby  consented  to  waive  a 

right  which  he  otherwise  would  have  had,  still  the  property  in 

the  hay  had  not  passed  to  the  vendee,  because  this  was  a  sale 

upon  credit,  and  the  vendee  was  not  entitled  to  have  possession 

of  the  goods  until  the  credit  expired  ;  and  if  so,  the  property 

did  not  vest  in  him  until  the  credit  expired.     [Holrotd,  J. — 

la  Comyn's  Dig.  tit.  Agreement^  (B  3,)  it  is  laid  down,  "  that  if 

a  sale  be  of  goods  for  such  a  price,  and  a  day  of  payment 

limited,  the  contract  will  be  good,  and  the  property  altered  by 

the  sale,  though  the  money  be  not  paid ;"  and  R  10  ff.  7,  8  a, 

14  H.  8,  20  a,  and  Dyer,  30  a,  are  cited.     And  again,  "  If  A. 

sell  ahorse  to  B.  upon  condition  that  he  pay  £20  at  Christmas, 

and  afterwards  sell  it  to  D.,  the  sale  to  D.  is  void,  though  B. 

afterwards  do  not  pay,''  and  Plowden's  Com.  432  b,  is  cited,  and 

the  reason  there  given  is,  that  A.  at  the  time  of  the  second 

contract  had  no  interest  in,  nor  property,  nor  possession  of  the 

horse,  nor  anything  but  a  condition,  and  therefore  the  second 

contract  was  merely  void.]     It  is  true  that  in  Noy's  Maxims^ 

p.  88,  it  is  laid  down,  that  "  if  I  sell  my  horse  for  money  I  may 

keep  him  until  I  am  paid,  but  I  cannot  have  an  action  of  debt 

mitil  he  be  delivered,  yet  the  property  of  the  horse  is  by  the 

bargain  in  the  bargainee  or  buyer ;  but  if  he  presently  tender 

me  my  money  and  I  refuse  it,  he  may  take  the  horse  or  have 

an  action  of  detinue/'     But  that  relates  clearly  to  the  case  of  a 

ready  money  bargain.     In  Goodall  v.  Skelton,  2  H.  Bl.  316,  A. 

agreed  to  sell  goods  to  B.,  who  paid  a  certain  sum  as  earnest ; 

the  goods  were  packed  in  cloth  furnished  by  the  buyer,  and 

deposited  in  a  building  belonging  to  the  seller  until  the  buyer 

should  send  for  them,  but  the  seller  declared  at  the  same  time 

that  they  should  not  be  carried  away  till  he  was  paid.     It  was 

held  that  the  seller  could  not  maintain  an  action  for  goods  sold 

and  delivered.     In  the  present  case  the  hay  was  to  remain  in 

possession  of  the  seller,  and  not  to  be  cut  till  paid  for.     This  is 

distinguishable,  therefore,  from  Hinde  v.  Whitehouse,  7  Bast  558, 


1827. 


4  CONTRACT  OF  SALE. 

Tabuko  where  sugars  in  the  king's  warehouse  were  held  to  pass  to  the 
Baxtkb.  buyer  by  the  contract  of  sale,  although  the  duties  were  not 
HiiMTTenn,  P^^d.  It  is  morc  like  Tempest  v.  Fitzgerald,  3  B.  and  A.  680, 
where  the  purchaser  of  a  horse  for  ready  money  rode  the  horse, 
and  requested  that  it  might  remain  in  B.'s  possession  for  a 
further  time,  at  the  expiration  of  which  he  promised  to  fetch 
it  away  and  pay  the  price.  This  was  assented  to  by  the  seller, 
and  it  was  held  that  the  seller  could  not  recover  on  a  count  for 
horses  bargained  and  sold,  there  having  been  no  acceptance  of 
the  horse  within  the  meaning  of  the  statute  of  frauds. 

Batley,  J. — It  is  quite  clear  that  the  loss  must  fall  upon 
him  in  whom  the  property  was  vested  at  the  time  when  it  was 
destroyed  by  fire.  And  the  question  is,  in  whom  the  property 
in  this  hay  was  vested  at  that  time  1  By  the  note  of  the  con- 
tract delivered  to  the  plaintiflF,  the  defendant  agreed  to  sell  the 
plaintiflF  a  stack  of  hay  standing  in  Canonbury  Field,  at  the 
sum  of  £145,  the  same  to  be  paid  for  on  the  4th  day  of  Feb- 
ruary next,  and  to  be  allowed  to  stand  on  the  premises  until 
the  1st  day  of  May  next.  Now,  this  was  a  contract  for  an 
immediate,  not  a  prospective  sale.  Then  the  question  is.  In 
whom  did  the  property  vest  by  virtue  of  this  contract  ?  The 
right  of  property  and  the  right  of  possession  are  distinct  from 
each  other  ;  the  right  of  possession  may  be  in  one  person,  the 
right  of  property  in  another.  A  vendor  may  have  a  qualified 
right  to  retain  the  goods  unless  payment  is  duly  made,  and  yet 
the  property  in  these  goods  may  be  in  the  vendee.  The  fact  in 
this  case,  that  the  hay  was  not  to  be  paid  for  until  a  future 
period,  and  that  it  was  not  to  be  cut  until  it  was  paid  for,  makes 
no  diflFerence,  provided  it  was  the  intention  of  the  parties  that 
the  vendee  should,  by  the  contract,  immediately  acquire  a  right 
of  property  in  the  goods,  and  the  vendor  a  right  of  property  in 
the  price.  The  rule  of  law  is,  that  where  there  is  an  immediate 
sale,  and  nothing  remains  to  be  done  by  the  vendor  as  between 
him  and  the  vendee,  the  property  in  the  thing  sold  vests  in  the 
vendee,  and  then  all  the  consequences  resulting  from  the  vest- 
ing of  the  property  follow,  one  of  which  is,  that  if  it  be  destroy- 
ed, the  loss.&lls  upon  the  vendee.  The  note  of  the  buyer 
imports  also  an  immediate,  perfect,  absolute  agreement  of  sale. 
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It  seems  to  me  that  the  true  constiniction  of  the  contract  is,  Taeuno 

that  the  parties  intended  an  immediate  sale,  and  if  that  be  so,  baxtbr. 

the  property  vested  in  the  vendee,  and  the  loss  must  fall  upon  HiiaiyTenn 

iim.    The  rule  for  entering  a  nonsuit  must  therefore  be  made  ^^^• 
absolute. 

HoLBOTD,  J. — I  think  that  in  this  case  there  was  an  imme- 
diate sale  of  the  hay,  accompanied  with  a  stipulation  on  the 
part  of  the  vendee,  that  he  would  not  cut  it  till  a  given  period. 
Kow,  in  the  case  of  a  sale  of  goods,  if  nothing  remains  to  be 
done  on  the  part  of  the  seller,  as  between  him  and  the  buyer, 
before  the  thing  purchased  is  to  be  delivered,  the  property  in 
the  goods  immediately  passes  to  the  buyer,  and  that  in  the 
price  to  the  seller ;  but  if  any  act  remains  to  be  done  on  the 
part  of  the  seller,  then  the  property  does  not  pass  until  that  act 
has  been  done.  I  am  of  opinion,  therefore,  in  this  case,  not 
only  that  the  property  immediately  passed  to  the  buyer  by  the 
contract,  but  that  the  seller  thereby  immediately  acquired  a 
right  in  the  price  stipulated  to  be  paid  for  the  goods,  although 
that  was  not  to  be  paid  until  a  future  day.  The  property  hav- 
ing passed  to  the  vendee,  and  having  been  accidentally  de- 
stroyed before  the  day  of  payment,  the  loss  must  fall  upon  him. 

LiTTLEDALB,  J. — The  parties  on  the  4th  of  January  stipulated 
for  the  sale  and  purchase  of  a  stack  of  hay,  to  be  paid  for  in  a 
month.  Thus  the  case  would  have  stood,  but  for  the  note  of 
the  contract  delivered  to  the  buyer,  and  in  that  there  was  a 
stipulation,  that  the  purchaser  should  not  cut  until  the  money 
was  paid,  but  the  property  in  the  hay  had  already  passed  by 
the  contract  of  sale  to  the  purchaser,  and  the  latter  afterwards 
merely  waived  his  right  to  the  immediate  possession.  Then 
the  property  having  passed  to  the  buyer,  the  loss  must  fall 
upon  him,  and,  consequently,  this  rule  for  entering  a  nonsuit 
must  be  made  absolute. 

Rule  absolute. 
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II.— WHITEH0U8E  v,  FROST. 


12  East  618. 


July  6, 1810.       In  trover  to  recover  the  value  of  some  oil,  the  property  o1 
"eT        the  bankrupt,  which  was  tried  at  Lancaster  in  March  last,  a 
verdict  was  found  for  the  plaintiflFs  for  £390,  subject  to  the 
opinion  of  the  Court  on  the  following  case  : — 

The  plaintiffs  are  assignees  of  John  Townsend,  late  a  mer- 
chant at  Liverpool :  the  two  Frosts  are  merchants  and  partnen 
in  Liverpool ;  and  the  other  defendants,  Button  and  Bancroft 
are  also  merchants  and  partners  in  the  same  town.  On  the 
7th  of  February  1809,  Townsend  purchased  from  the  defend- 
ants, J.  and  L.  Frost,  10  tons  of  oil,  at  £39  per  ton,  amounting 
to  £390,  for  which  Townsend  was  to  give  his  acceptance,  pay- 
able four  months  after  date  ;  and  a  bill  of  parcels  was  rendered 
to  Townsend  by  the  Frosts,  a  copy  of  which  is  as  follows  : — 
"Liverpool,  7th  Feb.  1809.  Mr.  John  Townsend,  bought  oi 
J.  and  L.  Frost,  ten  tons  Greenland  whale  oil  in  Mr.  Stani- 
forth's  cisterns,  at  your  risk,  at  £39,  .  .  .  £390 
Cr.  1809.  Feb.  14.  By  acceptance  .  .  .  £39C 
For  J.  and  L.  F.,  William  Pemberton." 
The  said  10  tons  of  oil  at  the  time  of  his  purchase  were  part 
of  40  tons  of  oil  lying  in  one  of  the  cisterns  in  the  oil  house  at 
Liverpool,  the  key  of  which  cistern  was  in  the  custody  of  the 
other  defendants,  Button  and  Bancroft,  who  had  before  that 
time  purchased  from  J.  R.  and  J.  Freme  of  Liverpool,  mer- 
chants, the  said  40  tons  of  oil  in  the  same  cistern  ;  and  upon 
such  purchase,  received  from  the  Fremes  the  key  of  the  cistern. 
Afterwards  Button  and  Bancroft  sold  10  of  the  40  tons  they 
had  so  bought  (being  the  10  tons  in  question)  to  the  defendants, 
the  Frosts,  who  sold  the  same  in  the  manner  before  stated  to 
Townsend.  On  the  7th  of  February,  the  day  on  which  Towns- 
end  bought  the  10  tons  of  oil,  he  received  from  the  defendants, 
Frosts,  an  order  on  Button  and  Bancroft,  who  held  the  key  oi 
such  cistern,  they  having  other  interest  therein  as  aforesaid,  to 
deliver  to  him,  Townsend,  the  said  10  tons  of  oil,  a  copy  of 
which  is  as  follows  : — "  Messrs.  Button  and  Bancroft,  please  to 
deliver  the  bearer,  Mr.  John  Townsend,  10  tons  Greenland 
whale  oil,  we  purchased  from  you  8th  Nov.  last.  (Signed)  J. 
and  L.  Frost."     The  order  was  taken  to  Button  and  Bancroft 
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by  TownseDd,  and  accepted  by  them  upon  the  face  of  the  order  WHwiHomn 
aa follows: — "  1809.    Accepted,  14th  Feb.    Button  and  Ban-      r^ 
CBorr.**     Townsend,  according  to  the  terms  of  the  bill  of  par-  jniy"M8io. 
cela,  namely,  on  the  14th  of  February  1809,  gave  to  the  de- 
fendants.  Frosts,  his  acceptance  for  the  amount   of  the  oil, 
payable  four  months  after  date  ;  but  which  acceptance  has  not 
been  paid.     Townsend  never  demanded  the  oil  from  Dutton 
and  Bancroft,  who  had  the  custody  of  it.     The  oil  was  not  sub- 
ject to  any  rent ;  the  original  importer  having  paid  the  rent 
for  twelve  months,  and  sold  it  rent  free  for  that  time,  which 
was  not  expired  at  Townsend's  bankruptcy.     On  the  23d  of 
May  1809,  about  three  months  after  the  purchase  of  the  10 
tons  of  oil,  a  commission  of  bankrupt  issued  against  Townsend, 
under  which  he  was  duly  declared  a  bankrupt,  and  the  plain- 
tiffs appointed  his  assignees.     At  the  time  of  the  purchase,  and 
also  at  the  time  of  Townsend's  being  declared  a  bankrupt,  the 
oil  was  lying  in  the  cistern  mixed  with  other  oil  in  the  same  ; 
and  some  time  afterwards  the  defendants  refused  to  deliver  the 
same  to  the  plaintiffs,  notwithstanding  a  demand  was  made  for 
the  same  by  the  assignees,  and  a  tender  of  any  charges  due  in 
respect  thereof.     When  the  whole  of  the  oil  lying  in  any  of  the 
cisterns  in  the  oil  house  is  sold  to  one  person,  the  purchaser 
receives  the  key  of  the  cistern ;  but  when  a  small  parcel  is  sold 
the  key  remains  with  the  original  owner  ;  and  the  purchaser  is 
charged,  in  proportion  to  the  quantity  of  oil  sold,  with  rent  for 
the  same,  until   delivered  out  of  the  oil  house ;  unless  such 
rent  be  paid  by  the  original  importer,  as  was  the  fact  in  the 
present  case.     If  the  plaintiffs  were  entitled  to  recover,  the 
verdict  was  to  stand  :  if  not,  a  nonsuit  was  to  be  entered. 

There  was  a  similar  action  by  the  same  plaintiffs  against  J. 
R.  Freme  and  J.  Freme,  Dutton,  and  Bancroft,  the  circum- 
stances of  which  were  in  substance  the  same. 

Js.  Clarke,  for  the  Plaintiffs,  contended  that  there  was 
such  a  constructive  delivery  of  the  1 0  tons  of  oil  to  the  bank- 
rupt before  his  bankruptcy,  as  was  suflScient  to  vest  the  pro- 
perty of  it  in  him.  The  oil  was  at  the  time  in  the  hands  of 
third  persons,  who  had  the  key  of  the  warehouse  ;  and  there- 
fore the  vendors  could  not  miie  an  actual  or  manual  deUvery 
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Whitrhousi  of  it,  or  of  the  key  of  the  warehouse  ;  but  they  did  that  which 
Fbmt.      was  equivalent ;  for  they  gave  to  Townsend  an  order  of  de- 

jYiiy"^3io.  livery  upon  their  immediate  vendors,  who  continued  to  retain 
the  actual  custody  of  it  blended  with  the  remainder,  their  own 
property  ;  and  by  their  acceptance  of  that  order,  they  must  be 
taken  to  have  agreed  to  hold  the  10  tons  as  bailees  of  the  ven- 
dee. In  Rugg  v.  Minett,  11  East  217,  Lord  Ellenborough 
said,  that  "  everything  having  been  done  by  the  sellers  which 
lay  upon  them  to  perform,  in  order  to  put  the  goods  in  a 
deliverable  state  in  the  place  from  whence  they  were  to  be 
taken  by  the  buyers,  the  goods  remained  there  at  the  risk  of 
the  latter :  and  that  distinguishes  this  case  from  Hanson  v. 
Meyer y  6  East  614,  where  the  vendor  gave  a  note  to  the  vendee 
addressed  to  the  warehouse-keeper,  directing  him  to  weigh  and 
deliver  to  the  vendee  all  his  starch :  there,  something  remained 
to  be  done,  namely,  the  weighing  by  the  warehouse-keeper, 
before  the  property  passed.  But  here,  it  is  expressly  stated  in 
the  botight  and  sold  note  of  the  7th  of  February,  that  the  10 
tons  in  Mr.  Staniforth's  cistern  were  at  the  risk  of  Townsend, 
the  purchaser.  So  in  Harman  and  other Sy  Assignees  of  Dudley ^ 
a  Bankrupt y  v.  Anderson^  2  Camp.  243,  the  purchaser  of  goods 
having  received  from  the  vendor  an  order  for  the  delivery  of 
them  addressed  to  the  wharfinger  in  whose  warehouse  the 
goods  lay,  the  lodging  of  such  order  with  the  wharfinger  by  the 
purchaser  was  held  by  this  Court  to  be  a  complete  delivery  to 
him,  so  as  to  take  away  the  vendor's  right  to  stop  the  goods  in 
transitu.  And  in  Chaplin  v.  Rogers ^  1  Ea^t  192,  which  was 
the  case  of  a  sale  of  a  haystack,  Lord  Kenyon  said,  "  where 
goods  are  ponderous  and  incapable  of  being  handed  over  from 
one  to  another,  there  need  not  be  an  actual  delivery,  but  it  may 
be  done  by  that  which  is  tantamount,  such  as  the  delivery  of 
the  key  of  a  warehouse  in  which  the  goods  are  lodged,  or  by 
delivery  of  other  indicia  of  property."  And  Elmore  v.  Stone^ 
1  Taunt  458,  is  strong  to  the  same  eflFect ;  for  there  the  agree- 
ment of  the  vendor  himself  to  keep  the  horses  at  livery  which 
he  had  sold  to  the  vendee  was  held  to  be  a  sufficient  delivery 
to  take  the  case  out  of  the  statute  of  frauds.  [Lord  Ellen- 
borough,  C.  J. — The  general  doctrine  will  not  be  disputed, 
that  there  may  be  a  symbolical  delivery  of  goods.     It  was 
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atelj  held  in  a  case  in  the  House  of  Lords  that  there  might  be  WHramoun 

an  executed  delivery  of  goods  without  any  change  of  place  of      fror. 

them.    The  only  argument  I  presume  will  be,  that  the  10  tons  jui/ejTsio. 

of  oil,  before  they  were  measured  out  from  the  whole  quantity, 

were  not  in  a  deliverable  state,  and  that  till  that  was  done  they 

were  not  capable  of  delivery  :    I  do  not  mean  to  say  what  the 

value  of  that  argument  is.]     The  drawing  of  that  oflF  from  the 

rest  was  not  to  be  the  act  of  the  vendors  but  of  the  vendee  ; 

aud  that  is  the  distinction,  that  nothing  here  remained  to  be 

done  by  the  vendors. 

Scarlett,  contra,  relied  on  the  circumstance,  that  the  10 
tons  till  measured  off  were  not  in  a  deliverable  state  in  fact, 
and  if  so,  there  could  not  be  a  symbolical  delivery  of  them. 
No  specific  10  tons  were  vested  in  the  Frosts,  and  therefore 
none  such  could  be  conveyed  to  the  bankrupt :  in  such  a  case 
the  measuring  off  must  of  necessity  precede  the  vesting  of  the 
property.     [Grose,  J. — Supposing  a  third  person  had  taken 
the  whole  40  tons  tortiously,  could  not  the  vendee  have  brought 
his  action  of  trover  for  the  10  tons  ?]    As  against  a  wrong-doer 
perhaps  the  Court  would  not  regard  the  actual  condition  of  the 
property.     But  suppose  30  of  the  tons  were  tortiously  taken, 
how  could  it  be  told  whether  the  10  which  remained  were  or 
were  not  the  specific  tons  belonging  to  the  vendee  ?  [Le  Blanc, 
J.— The  same  objection  might  be  made  if  the  vendee  had  paid 
for  the  10  tons.    Lord  Ellenborough,  C.  J. — Suppose  the 
whole  had  been  distrained  for  rent  due  from  Dutton  and  Ban- 
croft, whose  share  would  cover  the  rent,  and  Townsend  had 
brought  replevin,  and  recovered,  would  the  Sheriff  have  to 
measure  out  the  10  tons?    I  throw  it  out  for  consideration  : 
perhaps  he  would  incidentally  have  the  power  of  dividing  it, 
the  quantity  being  certain.     It  is  a  different  case  where  the 
goods  remain  in  the  same  hands,  as  the  bailee  of  the  vendee,  or 
as  the  original  seller ;  in  the  former  case  the  vendor  holds  them 
in  a  new  character.]     Here  there  was  nothing  to  discriminate 
the  specific  10  tons  from  the  rest. 

Lord  Ellenborough,  C.  J. — This  case  presents  a  difference 
from  the  ordinary  cases  which  have  occurred  where  the  sale 
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Whitihoube  has  been  of  chattels  in  their  nature  several,  and  where  the 
Fbow.       transfer  of  the  property  from  the  vendor  by  means  of  an  order 

JoiylTisio.  f^r  delivery  addressed  to  the  wharfinger  or  other  person  in 
whose  keeping  they  were,  and  accepted  by  him,  has  been  held 
to  be  equivalent  to  an  actual  delivery  ;  the  goods  being  at  the 
time  capable  of  being  delivered.     Here,  however,  there  is  this 
distinguishing  circumstance,  that  the  10  tons  of  oil  till  mea- 
sured oflF  from  the  rest  was  not  capable  of  a  separate  delivery ; 
and  the  question  is.  Whether  that  be  a  distinction  in  substance 
or  in  semblance  only  ?     The  whole  40  tons  were  at  one  time 
the  property  of  Dutton  and  Bancroft,  who  had  the  key  of  the 
cistern  which  contained  them  ;  and  they  sold  10  tons  to  the 
Frosts,  who  sold  the  same  to  Townsend,  the  bankrupt,  and 
gave  him  at  the  same  time  an  order  on  Dutton  and  Bancroft 
for  the  delivery  to  him  of  the  10  tons.     To  that  order  Dutton 
and  Bancroft  attorn,  as  I  may  say  ;  for  they  accept  the  order, 
by  writing  upon  it  "  Accepted,  14th  of  Feb.  1809,"  and  signing 
their  names  to  it.    From  that  moment  they  became  the  bailees 
of  Townsend  the  vendee  :  the  goods  had  arrived  at  their  jour- 
ney's end,  and  were  not  in  transitu :  all  the  right  then  of  the 
sellers  was  gone  by  the  transfer,  and  they  could  no  longer  con- 
trol that  delivery  to  which   they  had  virtually  acceded  by 
means  of  their  order  on  Dutton  and  Bancroft  accepted  by  the 
latter.     The  question  of  stopping  in  transitu  does  not  arise, 
taking  the  Frosts  to  be  the  original  sellers,  as  between  them 
and  the  bankrupt ;  the  oil  had  never  been  in  the  hands  of  the 
Frosts  ;  they  only  assigned  a  right  to  it  in  the  hands  of  the 
common  bailees,  which  before  had  been  assigned  to  them. 

Gkosb,  J. — There  can  be  no  doubt  that  at  the  time  of  Towns- 
end's  bankruptcy  the  10  tons  of  oil  in  the  cistern  were  at  the 
risk  of  the  bankrupt.  All  the  delivery  which  could  take  place 
between  these  parties  had  taken  place.  Dutton  and  Bancroft, 
who  had  the  custody  of  the  whole  in  their  cistern,  had  accept- 
ed the  order  of  the  sellers  for  the  delivery  to  the  bankrupt, 
and  it  only  remained  for  Townsend,  together  with  Dutton  and 
Bancroft,  to  draw  oflFthe  10  tons  from  the  rest. 

Le  Blanc,  J. — ^Dutton  and  Bancroft  had  sold  the  10  tons  of 
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oil  in  question  (which  was  part  of  a  large  quantity,  the  whole  WHiwHocii 
of  which  was  under  their  lock  and  key)  to  the  Frosts,  who  sold      Fbobt. 
the  same  to  Townsend ;  and  there  is  no  claim  on  the  part  of  jid^'eTisio. 
the  defendants,  Dutton  and  Bancroft,  to  detain  the  oil   for 
warehouse  rent.     The  Frosts  never  had  any  other  possession  of 
the  oil  than  through  Dutton  and  Bancroft ;  but  they  gave  to 
Townsend  an  order  on  these  latter  to  deliver  it  to  him ;  and 
after  the  acceptance  of  that  order  Dutton  and  Bancroft  held  it 
for  his  use.    But  something,  it  is  said,  still  remained  to  be  done, 
namely,  the  measuring  oflFof  the  10  tons  from  the  rest  of  the 
oil     Nothing,  however,  remained  to  be  done  in  order  to  com- 
plete the  sale.     The  objection  only  applies  where  something 
remains  to  be  done  as  between  the  buyer  and  seller,  or  for  the 
purpose  of  ascertaining  either  the  quantity  or  the  price  ;  neither 
of  which  remained  to  be  done  in  this  case  ;  for  it  was  admitted 
by  the  persons  who  were  to  make  the  delivery  to  Townsend, 
that  the  quantity  mentioned  in  the  order  was  in  the  cistern  in 
their  custody  ;  for  they  had  before  sold  that  quantity  to  the 
Frosts,  of  whom  Townsend  purchased  it,  and  had  received  the 
price.     Therefore  though  something  remained  to  be  done  as 
between  the  vendee  and  the  persons  who  retained  the  custody 
of  the  oil,  before  the  vendee  could  be  put  into  separate  posses- 
sion of  the  part  sold,  yet  as  between  him  and  his  vendors 
nothing  remained  to  perfect  the  sale. 

Bayley,  J. — There  is  no  question  of  transitus  here :  the 
goods  were  at  their  journey's  end.  When  therefore  Dutton 
and  Bancroft,  who  were  then  the  owners  of  the  whole,  sold  10 
tons  of  the  oil  to  the  Frosts,  those  10  tons  became  the  property 
of  the  Frosts  ;  and  when  they  sold  the  same  to  Townsend,  and 
gave  him  an  order  upon  Dutton  and  Bancroft  for  the  delivery 
of  the  10  tons  purchased  of  them,  the  effect  of  that  order  was 
to  direct  Dutton  and  Bancroft  to  consider  as  the  property  of 
Townsend  the  10  tons  in  their  possession,  which  before  was 
considered  as  the  property  of  the  Frosts :  and  by  the  accept- 
ance of  that  order  Dutton  and  Bancroft  admitted  that  they 
held  the  10  tons  for  Townsend,  as  his  property,  and  he  had  a 
right  to  go  and  take  it,  without  the  interference  of  the  Frosts. 
Postea  to  the  Plaintiffs. 
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IIL— ALEXANDER  v,  GARDNER. 

lay  6. 1836.       Assumpsit  for  goods  bargained  and  sold,  under  the  following 

"iT  circumstances : — 
I  Bing.  671.  The  plaintiflFs,  merchants  in  London,  and  agents  for  Irish 
houses  in  the  sale  of  butter,  being  in  expectation  of  a  cargo 
from  Murphy  of  Sligo,  entered,  by  means  of  their  broker,  into 
the  following  contract  with  the  defendants  : — London,  October 
11,  1833. — Sold  to  Messrs.  William  Gardner  and  Son  for  ac- 
count of  Messrs.  Alexander  and  Co.,  200  firkins  Murphy  and 
Co/s  Sligo  butter,  at  7ls.  6d,  per  cwt.  free  on  board  for  first 
quality ;  4s.  and  6s.  difference  for  inferiors.  Payment,  bill  at 
two  months  from  the  date  of  landing.  To  be  shipped  this 
month.  An  average  for  weights  and  tares  within  six  days  of 
landing,  if  required.*'  On  the  11th  of  November,  the  plaintiffs 
received  from  Murphy  the  invoice  and  bill  of  lading  of  these 
butters,  and  also  the  intelligence  that,  owing  to  there  having 
been  no  ship  in  the  port  of  Sligo  bound  for  London,  the  butter 
had  not  been  shipped  till  the  6th  of  November. 

This  circumstance  was  immediately  communicated  to  the 
defendants,  who  at  first  refused  to  abide  by  the  contract,  on 
the  ground  that  the  butters  were  to  have  been  shipped  in  Octo- 
ber. In  a  little  time,  however,  they  abandoned  their  objection, 
and  consented  to  retain  the  invoice  and  bill  of  lading  which 
had  been  delivered  to  them  on  the  12th  of  November. 

The  invoice,  which  described  the  butters  in  detail  as  to 
weight,  number  of  casks,  &c.,  was  addressed  to  the  plaintiffs ; 
but  upon  handing  it  over,  their  name  had  been  struck  out,  and 
the  name  of  the  defendants  substituted,  as  is  usual  in  the  trade. 

The  bill  of  lading  described  the  casks  by  their  marks  and 
several  quantities,  and  directed  them  to  be  delivered  to  the 
plaintifiTs. 

In  December  1833,  the  greatest  part  of  the  butters  was  lost 
by  shipwreck  on  the  coast  of  Galway,  and  a  small  part  of  them 
arrived  in  a  damaged  state:  whereupon  the  defendants,  not 
having  effected  any  insurance,  refused  to  pay. 

At  the  trial  before  Tindal,  C.  J.,  it  was  contended  on  their 
part  that,  under  the  circumstances  above  stated,  the  action  for 
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goods  bargained  and  sold  did  not  lie  ;  and  that  the  plaintiffs,    Auxaxme 
in  order  to  recover,  should  have  declared  specially  on  the  con-    GABum. 
tract  of  the  11th  of  October,  alleging  and  proving  that  the  Mayeilsss. 
goods^  had  been  shipped  in  October,  and  duly  landed ;  since, 
according  to  the  contract,  payment  was  not  to  be  made  till  two 
months  after  landing. 

The  jury  found  that  the  condition  for  shipping  in  October 
had  been  waived  by  the  defendants,  and  returned  a  verdict  for 
£414,  the  contract  price  of  the  butters. 

Talfourd,  Serjt.,  pursuant  to  leave  reserved  at  the  trial, 
obtained  a  rule  Nisi  for  setting  aside  this  verdict  and  entering 
a  nonsuit  on  the  ground  above  stated.  He  relied  mainly  on 
Simmons  v.  Swifty  5  B.  and  (7.  857,  where  the  owner  of  a  stack 
of  bark  entered  into  a  contract  to  sell  it  at  a  certain  price  per 
ton,  and  the  purchaser  agreed  to  take  and  pay  for  it  on  a  day 
specified,  and  a  part  was  afterwards  weighed  and  delivered  to 
him  :  it  was  held,  that  the  property  in  the  residue  did  not  vest 
in  the  purchaser  until  it  had  been  weighed,  that  being  neces- 
sary in  order  to  ascertain  the  amount  to  be  paid :  and  that, 
even  if  it  had  vested,  the  seller  could  not,  before  that  act  had 
been  done,  maintain  an  action  for  goods  sold  and  delivered. 
From  that  case  it  followed  that  an  action  for  goods  bargained 
and  sold  will  not  lie,  unless  the  property  in  the  goods  passes  to 
the  purchaser  at  the  time  of  the  bargain.  But  so  far  was  the 
property  here  from  passing  to  the  defendants  at  the  time  of  the 
bargain,  that  at  that  time  the  goods  were  not  in  the  plaintiffs' 
hands,  or,  for  aught  that  appeared,  in  existence.  And  the 
principle  established  by  Goss  v.  Lord  Nugent^  5  B.  and  Adol 
58,  that  when  the  time  for  delivery  is  fixed  by  a  written  con- 
tract, it  cannot  be  extended  by  oral  agreement,  afforded  a 
strong  argument  to  shew  that  the  plaintiffs  should  have  set  out 
in  their  declaration  the  special  circumstances  of  their  demand. 

BovPAS,  Serjt.,  and  Martin  shewed  cause.  The  action  for 
goods  bargained  and  sold  will  lie  ;  for  the  property  in  the  but- 
ters passed  to  the  defendants  by  the  contract.  It  was  not 
necessary  to  that  end,  that  they  should  have  been  in  the  actual 
possession  of  the  plaintiffs.     The  invoice  and  bill  of  lading 
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AuKANDmi  were  symbols  of  possession,  and  by  the  transfer  of  those  syra- 
Gab^vkb.     bols  the  property  passed  to  the  defendants  ;   Lickbarrow  y. 

Ma/visss.  Masoriy  2  T.  R.  63,  Haille  v.  Smith,  1  B.  and  P.  563,  Cuming 
V.  Brovm,  9  ^o^^  506,  Barrow  v.  Cofe^,  3  Camp.  92.  The 
plaintiflFs  had  no  longer  an  insurable  interest ;  Hibbert  v.  Car- 
ter, 1  T.  R.  745.  In  Simmons  v.  /S^uf^/if  the  bargain  was  held 
incomplete,  because  something  remained  to  be  done  on  the  part 
of  the  vendor,  namely,  the  weighing  a  part  of  the  bark  ;  but 
here,  at  the  time  of  the  contract,  the  quantity,  quality,  weight, 
and  price  of  the  butters,  were  all  ascertained  by  the  contract 
itself.  Rhode  v.  Thwaites,  6  B.  and  C.  388,  Atkinson  v.  Bell,  8 
B.  C  27 7 y  and  Elliott  v.  Pybus,  10  Bing.  512,  are  strong  autho- 
rities for  the  plaintiflFs.  The  condition  for  shipping  in  October 
was  expressly  waived  by  the  defendants  ;  there  was  no  agree- 
ment for  extending  the  time  ;  and  therefore  Goss  v.  Lord  Nugent 
has  no  application.  Even  if  the  contract  here  were  conditional, 
the  condition  having  been  waived,  it  was  not  necessary  to  de- 
clare specially  ;  2  Wms.  Saund.  269  b.  note.  As  to  the  objec- 
tion that  the  goods  were  to  be  paid  for  in  two  months  after 
landing,  that  was  a  stipulation  ascertaining  only  the  time  of 
payment,  and  not  rendering  the  landing  a  condition  precedent. 
In  Fragano  v.  Long,  4  B.  and  C  219,  where  the  vendee,  resi- 
dent at  Naples,  sent  an  order  to  the  vendors  at  Birmingham, 
"  to  despatch  to  him  certain  goods,  on  insurance  being  eflfected ; 
terms,  three  months'  credit  from  the  time  of  arrival  f  the  ven- 
dors (having  marked  the  package  with  the  vendee's  initials) 
despatched  the  goods  by  the  Canal  to  Liverpool,  and  eflfected 
an  insurance  declaring  the  interest  to  be  in  the  vendee.  At 
Liverpool  the  goods  were  delivered  by  the  agent  of  the  vendors 
to  the  owner  of  a  vessel  bound  to  Naples,  through  whose  negli- 
gence they  were  damaged :  it  was  held,  that  the  property  of 
the  goods  vested  in  the  vendee  as  soon  as  they  were  despatch- 
ed from  Birmingham  ;  that  the  terms  of  the  order  did  not  make 
the  arrival  of  the  goods  at  Naples  a  condition  precedent  to  his 
liability  to  pay  for  them  ;  and  that  he  might  therefore  main- 
tain an  action  for  the  injury  done  to  the  goods  through  the 
negligence  of  the  shipowner. 

Talpourd  and  Kelly  in  support  of  the  rule. — Looking  to 
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this  transaction,  it  was  not  a  contract  for  the  bargain  and  sale   axoaxdeb 
of  goods  at  the  time  of  the  contract,  and  did  not  become  so  by    GABoirtB. 
aDy  subsequent  circumstances.     For —  MaylTisss. 

Firsts  The  plaintiflFs  did  not  make  out  their  case  by  shewing 
simply  the  indorsement  of  the  bill  of  lading  :  they  were  obliged 
to  connect  it  with,  and  to  produce  the  special  contract : 

Secondly^  The  goods  were  not  in  their  possession  even  when 
the  bill  of  lading  was  transferred  :  and — 

Lastly^  The  landing  of  the  goods  was  a  condition  precedent 
to  their  being  paid  for ;  and  as  the  contract  was  in  writing, 
the  condition  for  shipping  in  October  could  not  be  waived 
orally. 

In  none  of  the  cases  cited  were  there  any  special  provisions 
in  the  contract,  with  reference  to  which  the  rights  of  the  parties 
were  to  be  decided  ;  and  in  all  of  them  the  goods  sold  were  in 
the  possession  of  the  vendors  :  but  here  the  plaintiffs,  not  being 
in  possession  of  the  goods,  were  not  in  a  situation  to  carry  the 
contract  absolutely  into  effect. 

UFragano  v.  Long  had  been  an  action  for  goods  bargained 
and  sold,  it  would  have  afforded  an  answer  to  the  objection 
made  in  this  case,  that  the  landing  of  the  goods  was  a  condi- 
tion precedent  to  the  property  vesting  in  the  defendants  :  but 
it  was  an  action  by  the  purchaser  of  goods  against  a  shipowner 
for  negligence  in  conveying  them  ;  and  the  purchaser  having 
actually  insured  the  goods,  was  the  party  at  whose  risk  they 
were  carried.  Here  the  defendants  had  not  insured,  and  for 
the  reasons  before  urged,  were  not  the  responsible  proprietors. 

TiKDAL,  C.  J. — The  question  in  this  cause  is,  Whether  an 
action  for  goods  bargained  and  sold  is  maintainable  against  the 
defendants  %  They  contend,  that  such  an  action  does  not  lie 
against  them ;  but  that,  under  the  circumstances  of  the  case, 
the  plaintiffs  should  have  declared  specially. 

The  original  contract  was  made  on  the  11th  of  October  1833, 
in  which  contract  it  is  stated  that  the  plaintiffs  sold  to  the  de- 
fendants 200  firkins  of  Sligo  butter,  free  on  board,  at  7 Is.  6d. 
per  cwt. :  that  the  goods  were  to  be  shipped  in  the  course  of 
that  month,  and  that  payment  was  to  be  by  a  bill  of  exchange, 
payable  two  months  after  the  landing  of  the  goods. 
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Alixakdbb        Upon  this  contract  three  objections  have  been  raised  to  the 
Gabdnu.    action  for  goods  bargained  and  sold. 
3j  "^835       First,  That  the  butters  were  not  in  the  possession  of  the 
plaintiffs  at  the  time  of  the  contract. 

SeconcUyy  That  they  were  not  shipped  in  October  as  the  con- 
tract required  ;  and, 

Thirdly,  That  as  the  payment  was  to  be  at  two  months  after 
the  landing  of  the  goods,  and  as  the  goods  were  never  landed, 
such  payment  could  not  be  required. 

Notwithstanding  these  objectiotis,  I  think  the  contract  was 
to  pay  for  goods  bargained  and  sold,  and  that  the  declaration 
to  that  effect  is  in  the  proper  form.  And  I  agree  that  the 
plaintiffs  must  show  that  the  property  in  the  goods  passed  to 
the  defendants  by  the  contract :  for,  unless  it  did,  the  goods 
were  not  bargained  and  sold  to  them. 

But  as  to  the  first  objection,  if  the  goods  were  ascertained 
and  accepted  before  the  action  was  brought,  it  is  no  objection 
that  they  were  not  in  the  possession  of  the  plaintiffs  at  the 
time  of  the  contract.  In  Rhode  v.  Thwaites,  6  B.  and  C.  388, 
the  vendor  having  in  his  warehouse  a  quantity  of  sugar  in  bulk, 
agreed  to  sell  twenty  hogsheads  :  four  hogsheads  were  deli- 
vered ;  the  vendor  filled  up  and  appropriated  to  the  vendee 
sixteen  other  hogsheads  ;  informed  him  that  they  were  ready, 
and  desired  him  to  take  them  away ;  the  vendee  said  he  would 
take  them  as  soon  as  he  could  :  and  it  was  held,  that  the  ap* 
propriation  having  been  made  by  the  vendor  and  assented  to 
by  the  vendee,  the  sixteen  hogsheads  thereby  passed  to  the 
latter  ;  and  that  their  value  might  be  recovered  by  the  vendor 
under  a  count  for  goods  bargained  and  sold. 

Here  it  is  impossible  to  say  the  goods  were  not  ascertained 
and  accepted  before  the  action  was  brought ;  for  the  quantity, 
quality,  and  price,  were  all  specified  in  the  invoice ;  and  the 
bill  of  lading  was  regularly  indorsed  to  and  accepted  by  the 
defendants. 

But  then  it  is  said,  that  the  shipping  of  the  goods  in  October 
was  a  condition  precedent  to  any  claim  on  the  defendants.  If 
the  defendants  had  in  the  first  instance  repudiated  the  bargain 
on  that  ground,  it  is  true  no  action  would  have  lain  against 
them.     But  it  is  found  by  the  jury  that  they  waived  the  objec- 
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tion  ;  and  this  being  only  a  parol  contract,  if  the  party  waives    Alsxaki>]ir 
the  condition  he  is  in  the  same  as  if  it  had  never  existed.  Gardnu. 

The  third  objection  to  the  plaintiflFs'  recovery  is,  that  the  Mayeilssfi. 
butters  were  to  be  paid  for  by  a  bill  at  two  months  after  land- 
ing. But  the  object  of  that  stipulation  was  merely  to  fix  the 
time  of  payment,  and  not  to  make  the  landing  a  condition  pre- 
cedent For  that  point  it  is  enough  to  refer  to  the  decision  in 
Frfigano  v.  Lang. 

The  present  case,  therefore,  is  brought  within  the  result  of 
all  the  decisions,  as  stated  by  3erjt.  Williams,  in  the  note  2 
TFww.  Saund.  269  h. 

Here  the  action  was  not  brought  till  long  after  the  two 
months  which  would  have  succeeded  the  landing  of  the  goods, 
if  they  had  arrived  in  the  ordinary  course.  The  plaintiffs, 
therefore,  being  in  the  situation  of  one  who  has  parted  with  his 
goods,  and  the  defendants  of  one  who  has  received  them  upon 
ap  engagement  to  pay,  the  action  will  lie,  and  this  rule  must 
be  discharged. 

Park,  J. — I  entirely  concur.  The  condition  for  shipping  the 
goods  in  October  having  been  waived,  the  question  is,  whether 
aa  action  lies  for  goods  bargained  and  sold  1  and  that  turns  on 
the  question,  whether  or  not  there  has  been  an  acceptance  of 
the  goods  by  the  defendants  ?  I  think  there  has,  and  that  an 
action  might  have  been  maintained  even  for  goods  sold  and 
delivered ;  but  it  is  sufficient  to  say,  that  the  right  to  sue  for 
goods  bargained  and  sold  is  complete.  The  defendants'  argu- 
ment turns  on  the  principle,  that  goods  sold  remain  at  the  risk 
of  the  vendor,  till  everything  is  done  to  complete  the  contract : 
Hinde  v.  Whitehouse,  7  Bast  658  ;  or  till  a  specific  appropria- 
tion has  taken  place.  But  that  having  been  effected  here  by 
the  transfer  of  the  bill  of  lading,  the  case  falls  within  the  prin- 
ciple of  Rhode  v.  Thwaites,  and  Fragano  v.  Long.  We  have 
been  pressed  with  the  authority  of  Simmons  v.  SxvifL  There, 
the  owner  of  a  stack  of  bark  entered  into  a  contract  to  sell  it 
at  a  certain  price  per  ton,  and  the  purchaser  agreed  to  take 
and  pay  for  it  on  a  day  specified  ;  arid  a  part  was  afterwards 
weighed  and  delivered  to  him :  it  was  held  that  the  residue 
did  not  vest  in  the  purchaser  until  it  had  been  weighed,  that 

VOL.  II.  B 
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alexaitomb    being  necessary  in  order  to  ascertain  the  amount  to  be  paid ; 

Gakdhkb.  and  that,  even  if  it  had  been  vested,  the  seller  could  not,  before 
BCajeTiBSd.  ^^^^  ^^^  had  been  done,  maintain  an  action  for  goods  sold  and 
delivered.  In  that  I  entirely  concur.  But  see  what  the  case 
was  in  Rhode  v.  Thwaites.  There  the  vendor  having  in  his 
warehouse  a  quantity  of  sugar  in  bulk,  agreed  to  sell  twenty 
hogsheads  :  four  hogsheads  were  delivered  to  the  vendee  ;  the 
vendor  filled  up  and  appropriated  to  the  vendee  sixteen  other 
hogsheads,  informed  him  that  they  were  ready,  and  desired  him 
to  take  them  away.  The  vendee  said  he  would  take  them  as 
soon  as  he  could.  It  was  held,  that  the  appropriation  having 
been  made  and  assented  to,  the  property  in  the  sixteen  hogs- 
heads passed  to  the  vendee,  and  that  their  value  might  be 
recovered  by  the  vendor  under  a  count  for  goods  bargained 
and  sold.  And  the  argument  that  the  arrival  and  landing  of 
the  goods  was  to  be  a  condition  precedent  to  payment,  is 
answered  by  Fragano  v.  Long,  There  the  vendee,  resident  at 
Naples,  sent  an  order  to  the  vendors,  hardwaremen  at  Birming- 
ham, "  to  despatch  to  him  certain  goods,  on  insurance  being 
effected  ;  terms,  three  months'  credit  from  the  time  of  arrival" 
The  vendors  despatched  the  goods  by  the  Canal  to  Liverpool, 
and  effected  an  insurance,  declaring  the  interest  to  be  in  the 
vendee  :  at  Liverpool  the  goods  were  delivered  by  the  agent  of 
the  vendors  to  the  owner  of  a  vessel  bound  to  Naples,  through 
whose  negligence  they  were  much  damaged  :  it  was  held,  that 
the  property  in  the  goods  vested  in  the  vendee  as  soon  as  they 
were  despatched  from  Birmingham  ;  that  the  terms  of  the  order 
did  not  make  the  arrival  of  the  goods  at  Naples  a  condition 
precedent  to  a  liability  to  pay  for  them  ;  and  that  the  vendee 
might  therefore  maintain  an  action  for  the  injury  done  to  the 
goods  through  the  negligence  of  the  shipowner. 

That  case,  therefore,  and  the  case  of  Rhode  v.  Thwaites,  en- 
tirely warrant  our  present  decision. 

Gaslee,  J. — The  Chief- Justice  and  my  Brother  Park  hav- 
ing gone  so  fully  into  the  case,  I  shall  only  observe  that  here 
the  invoice  specifies  the  weight  and  price  of  all  the  goods. 

BosANQUBT,  J. — I  think  that  this  was  a  contract  executed, 
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and  that  therefore  the  plaintiff  has  properly  declared  for  goods  Almllndmb 
bargained  and  sold.  It  is  not  necessary  for  the  support  of  such  OAsoinEB. 
an  action  that  the  goods  should  be  actually  in  the  possession  of  Ma/ejiBSd. 
the  vendor.  Here  he  was  entitled  to  the  possession,  and  has 
done  all  that  was  required  on  his  part  to  render  the  transfer 
effectual.  It  is  said  he  should  have  declared  specially,  shewing 
the  performance  of  the  condition  precedent  as  to  the  time  of 
shipping,  or  a  waiver  of  it  in  writing.  If  the  contract  contain- 
ing the  condition  had  been  by  deed,  that  doctrine  might  have 
applied,  but  this  was  a  parol  contract,  and  the  condition  might 
be  waived  without  a  writing.  A  contract  must  be  declared  on 
according  to  its  legal  effect ;  and  the  effect  of  all  the  circum- 
stances here  is,  to  render  it  a  contract  without  a  condition. 
The  objection  that  the  arrival  of  the  goods  was  a  condition  pre- 
cedent to  payment  is  answered  by  the  case  of  Fragano  v.  Loiig^ 
where  it  was  decided  that  the  property  in  the  goods  vested  in 
the  vendee  as  soon  as  they  were  despatched  from  Birmingham  ; 
that  the  terms  of  the  order  did  not  make  the  arrival  of  the 
goods  at  Naples  a  condition  precedent  to  the  vendee's  liability 
to  pay  for  them;  and  that  he  might  therefore  maintain  an 
action  for  the  injury  done  to  the  goods  through  the  negUgence 
of  the  shipowner.  Here,  the  time  for  arrival  of  the  goods  hav- 
ing long  since  elapsed,  the  time  for  payment  must  also  be 
arrived  if  there  was  to  be  any  payment  at  all,  and  that  there 
was  to  be  a  payment  is  decided  by  Fragano  v.  Long. 

Rule  discharged. 
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Whei*e  something  remains  to  he  done  on  the  part  of  the  seller  before 
the  subject  is  to  be  delivered,  the  property  in  the  subject  does  not 
pass  to  the  purchaser  until  what  remains  to  be  done  is  completed. 


I.— HANSON  V.  MEYER. 

July  2, 1805.       This  was  an  action  of  trover,  brought  to  recover  the  value 
"eT       of  33  cwt.  1  qr.  21  lb.  of  starch,  which  was  tried  before  Lord 

6  East  614.  Ellenborough,  C.  J.,  at  the  sittings  at  Guildhall,  after  Trinity 
Term,  1803,  when  there  was  a  verdict  for  the  defendant ;  and 
a  motion  being  made  for  a  new  trial,  which  was  argued  in  last 
Michaelmas  Term,  the  Court,  by  consent,  in  Hilary  Term  last, 
ordered  a  case  to  be  made  of  the  facts  that  were  proved  at  the 
trial,  which  are  as  follows  : — 

The  plaintiflFs  are  assignees  of  J.  Wallace  and  W.  Hawes, 
under  a  commission  of  bankrupt  issued  against  them.  The 
defendant  is  a  merchant  in  London.  In  January  1801,  the 
bankrupts  employed  Wright,  their  broker,  to  purchase  of  the 
defendant  a  quantity  of  starch,  about  four  tons,  belonging  to 
the  defendant,  and  which  was  then  lying  in  the  Bull  Porters' 
warehouse  in  Seething  Lane ;  and  Wright  accordingly  pur- 
chased the  starch  of  the  defendant,  at  £6  per  cwt.,  and  sent  to 
the  bankrupts,  his  principals,  the  following  note  : — "  Dear 
Sirs, — I  have  bought  that  small  parcel  of  starch,  which  you 
saw,  of  Mr.  James  Meyer  for  your  account  £6  per  cwt.  by  bill 
at  two  months  ;  14  days  for  delivery  from  the  14th  instant.'' 
"  Jan.  15th,  1801.  Yours,  &c.  T.  Wright."  The  starch  lay 
at  the  Bull  Porters'.  The  broker  purchased  for  the  bankrupts 
all  Meyer's  starch  that  lay  there,  more  or  less  whatever  it  was, 
at  £6  per  hundredweight :  it  was  in  papers :  the  weight  was 
to  be  afterwards  ascertained  at  the  price  aforesaid.  The  mode 
of  delivery  is  as  follows  :  the  seller  gives  the  buyer  a  note  ad- 
dressed to  the  warehouse-keeper,  to  weigh  and  deliver  the 
goods  to  the  buyer.  This  note  is  taken  to  the  warehouse- 
keeper,  and  is  his  authority  to  weigh  and  deliver  the  goods  to 


Cwt. 

21 

qra. 

1 

lbs. 

6 

9 

1 

20 

15 

1 

4 

46 

0 

2 

COKTRACT  OF  SALB.  21 

the  vendee.     The  following  note  was  given  by  the  defendant :      Haksoh 
— "  To  the  Bull  Porters,  Seething  Lane.     Please  to  weigh  and      meiwu 
deliver  to  Messrs.  Wallace  and  Hawes  all  my  starch."     "  Jan.  juiyXisos. 
17th,  1801.     Per  James  Meyer,  William  Elliott."     This  order 
was  lodged  by  the  bankrupts,  at  the  Bull  Porters'  warehouse, 
on  the  21st  of  January  1801,  on  which  day  the  bankrupts  re- 
quired the  Bull  Porters  to  weigh  and  deliver  to  them  450 
papers  of  the  starch,  which  weighed 


And  on  the  31st  Jan.         250 
And  on  the  2d  Feb.  400 

1100 

At  which  respective  times  the  Bull  Porters,  in  consequence  of 

their  order,  weighed  and  delivered  the  same  to  the  bankrupts, 

who  immediately  removed  the  same  :  the  residue  thereof,  being 

33  cwt  1  qr.  21  lb.,  remained  at  the  Bull  Porters'  warehouse 

till  the  failure  of  Wallace  and  Hawes.     The  above  quantities  of 

starch  continued  at  the  Bull  Porters'  warehouse,  in  the  name 

and  at  the  expense  of  the  defendant,  till  they  were  weighed 

and  delivered  ;  and  the  residue  also  afterwards  continued  there 

in  like  manner  unweighed,  in  his  name,  and  charged  to  his 

expense.     On  the  8th  of  February  1801,  Wallace  and  Hawes 

became  bankrupts.     It  was  admitted  that  the  defendast,  after 

the  bankruptcy,  took  away  the  remainder  of  the  starch  that  had 

not  been  so  weighed.     The  question  for  the  opinion  of  the 

Court  was.  Whether  the  defendant  were  entitled  to  the  above 

Terdict  ?     If  the  Court  should  be  of  opinion  that  he  was,  then 

the  verdict  was  to  stand :  if  not,  then  a  new  trial  was  to  be 

granted  upon  such  terms  as  the  Court  should  direct. 

HaMPHB£TS,  FOB  THE  PLAINTIFFS. — This  was  an  entire  con- 
tract, which  could  not  be  severed  or  apportioned ;  and,  there- 
fore, upon  the  delivery  of  any  part  of  the  starch  to  the  bank- 
rupts, the  property  of  the  whole  became  vested  in  them.  It 
was  not  a  contract  for  so  many  cwt.  of  starch,  but  for  all  the 
defendant's  starch  which  lay  at  the  Bull  Porters'  warehouse ; 
the  weight  only  of  which  was  to  be  afterwards  ascertained ;  but 
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Hanson  the  whole  was  to  be  paid  for  by  one  bill ;  and  there  is  the 
Mbyrh.  more  reason  for  holding  such  a  contract  to  be  entire,  because 
Juiyiilsos.  the  price  of  the  whold  may  be  governed  by  the  average  quality, 
and  the  part  received  may  be  the  worst :  or  at  any  rate  it  may 
be  an  inducement  to  a  purchaser  to  give  more  for  the  whole 
than  he  would  for  a  part,  in  order  to  withdraw  so  much  com- 
petition out  of  the  market.  After  the  order  for  delivery,  the 
bankrupts  might  have  taken  the  whole  as  well  as  a  part.  In 
Bro.  Abr.  Apportionment,  pi  7,  it  is  said,  that  "  a  contract 
cannot  be  severed  or  apportioned,  &c.,  because  it  is  entire  ;  and 
if  it  be  destroyed  in  part,  it  is  destroyed  in  the  whole.'*  Again, 
Bro.  Contract,  pi.  34,  "  If  a  man  sell  a  lease  of  land  and  cer- 
tain clothes  for  £10,  the  contract  is  entire  and  cannot  be 
severed  ;  though  one  of  the  things  were  by  a  defeasible  title," 
&c.  So  in  Hawkins  v.  Cardy,  1  Ld.  Ray.  360,  it  was  ruled 
that  a  bill  of  exchange,  being  one  entire  contract,  could  not  be 
apportioned  by  indorsement,  so  as  to  make  the  drawer  liable  in 
part  to  diflFerent  holders.  If  the  vendees  had  continued  sol- 
vent, and  after  taking  part  of  the  starch  a  fire  had  consumed 
the  remainder  in  the  warehouse,  they  would  still  have  been 
liable ;  for  after  the  sale,  the  commodity  is  at  the  risk  of  the 
vendee.  Bro.  Abr.  Contract,  pi.  26.  Upon  the  same  principle^ 
if  goods  purchased  are  to  be  paid  for  before  they  are  taken 
away,  and  afterwards  the  vendor  gives  the  vendee  liberty  to 
take  away  a  part  without  payment,  that  would  dispense  with 
the  condition  as  to  the  remainder,  according  to  the  doctrine  in 
Dumpor^s  case,  4  Rep.  119  b;  and  the  only  remedy  of  the 
vendor  would  be  upon  the  contract  for  the  value  of  the  goods 
sold.  It  is  clear  from  the  cases  of  Slubey  v.  Heyward,  2  H. 
Bloc.  504,  and  Hammond  v.  Anderson^  1  Neiv  Rep.  69,  that 
after  a  part-delivery  there  can  be  no  stopping  in  transitu, 
which  is  decisive  as  to  the  property  of  the  whole  being  abso- 
lutely vested  in  the  vendee ;  and  yet  in  the  latter  case  the 
vendor  put  in  his  claim  before  the  expiration  of  14  days,  dur- 
ing which  time  the  goods  were  to  remain  at  his  charge  in  the 
wharfinger's  warehouse.  The  only  distinction  between  the  two 
cases  is,  that  here  the  starch  was  to  remain  in  the  warehouse 
at  the  expense  of  the  vendor  till  it  was  weighed  ;  but  that  was 
merely  to  ascertain  the  price,  and  would  not  alter  the  legal 
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property.     It  was  also  observed,  that  no  cases  in  equity  had      Haiwoit 
occurred  which  applied  pointedly  to  the  present.     Fawellv.      Mtvim. 
Eeelis,  AmbL  724,  was  mentioned  as  coming  nearest ;  where  it  jniyT^gQ5. 
ivas  holden  that  a  vendor  of  an  estate,  who  had  taken  a  bond 
for  the  consideration-money,  had  no  Hen  on  the  estate  against 
the  creditors  of  the  vendee,  for  whose  benefit  the  estate  was 
assigned  ;  and  here  the  vendor  had  relied  on  the  security  of  a 
bill  which  was  to  be  given,  payable  at  a  future  day. 

HoLROTD,  CONTRA,  after  observing,  that  it  was  just  and 
reasonable  that  upon  every  sale  of  goods  the  vendor  should 
either  receive  the  stipulated  price,  or  should  have  power  to  re- 
tain the  goods,  or  so  much  of  them  as  were  not  absolutely 
delivered  over  to  the  vendee  upon  credit,  contended,  1^/,  That 
the  legal  property  of  so  much  of  the  starch  as  remained  un- 
veighed  in  the  warehouse  did  not  pass  to  the  vendees  :  or, 
2(ffy,  If  it  did,  yet  the  vendor  retained  a  lien  upon  it  for  the 
stipulated  price  of  the  whole.  1^^,  On  a  sale  of  specific  goods, 
(and  these  may  be  taken  to  be  so,  being  a  specific  quantity  of 
starch,  though  the  amount  was  not  ascertained  at  the  time  of 
the  contract,)  the  property  does  not  pass  except  upon  payment, 
or  tender  of  payment  by  the  buyer,  or  where  the  time  of  pay- 
ment is  by  consent  postponed.  Now  here,  by  the  terms  of  the 
contract,  14  days  were  to  be  allowed  for  the  delivery  on  the 
one  hand  ;  and,  on  the  other,  the  payment  was  to  be  by  a  bill 
at  two  months  :  the  vendees,  therefore,  were  not  bound  to  pay 
for  the  starch  till  it  was  delivered,  nor  was  the  vendor  bound 
to  part  with  it  till  he  received  the  bill.  In  Knight  v.  Hopper, 
Skin.  647,  where  the  note  of  the  contract  of  sale  was  to  this 
purpose  : — "  Bought  by  Knight,  of  Hopper,  100  pieces  of  mus- 
lin, at  40s.  per  piece,  to  be  fetched  away  by  10  pieces  at  a  time, 
and  paid  for  as  taken  away."  What  was  relied  upon  by  Holt, 
C.  J.,  as  altering  the  property  immediately  was,  that  the  pieces 
were  marked  and  sealed  by  the  vendee  ;  and  there  too  the 
price  was  fixed :  but  here  there  was  no  act  done  by  the  ven- 
dees to  mark  the  goods  as  their  own.  It  was  not  an  order 
simply  to  deliver,  but  to  "  weigh  and  deliver ;"  the  weighing 
was  to  precede  the  delivery  :  and  even  the  price  could  not  be 
ascertained  till  they  were  weighed  ;  so  that  till  then  it  could 
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Hasson  not  be  known  whether  the  vendees  would  pay  the  price  or 
MiYER.  not ;  but  certainly  the  vendor  was  not  bound  to  part  with  the 
Jui/^806.  goods  till  he  had  a  bill  at  two  months  for  the  ascertained  value. 
In  a  case  where  a  son  employed  his  father  to  buy  a  frame  for 
him,  and  the  father  purchased  it  in  his  own  name,  and  paid  part 
of  the  money,  and  gave  a  note  for  the  rest,  Holt,  C.  J.,  held, 
that  by  the  payment  of  the  money  and  giving  the  note,  the 
property  of  the  frame  was  immediately  vested  in  the  father ; 
and  that  the  bill  of  sale  which  was  made  a  month  afterwards 
to  the  son  did  not  divest  the  property  out  of  the  father  and 
vest  it  in  the  son  ;  though  it  would  have  vested  it  in  the  son 
if  it  had  been  made  at  the  time  of  the  sale  ;  and  he  added,  that 
earnest  does  not  alter  the  property,  it  only  binds  the  bargain ; 
and  the  property  remains  in  the  vendor  till  payment,  or  deli- 
very of  the  goods. 

In  2  Black,  Com.  443,  it  is  said  that  a  contract  executory,  as 
if  two  agree  to  change  horses  next  week,  vests  only  a  right ; 
and  their  reciprocal  property  in  each  other's  horse  is  not  in 
possession  but  in  action,  &c. ;  for  a  contract  executory  conveys 
only  a  chose  in  action.  Here  then,  till  the  goods  were  weighed 
and  the  price  ascertained  and  the  bill  given,  or  at  least  ten- 
dered, the  contract  remained  executory,  and  no  property  passed ; 
but  each  only  had  his  remedy  upon  the  contract  on  failure  of 
performance  by  the  other.  2e%,  At  any  rate,  however,  if  the 
property  did  pass  to  the  vendees,  the  vendor  had  a  lien  on  the 
goods  for  the  price,  or  the  bill,  provided  the  vendees  had  re- 
mained solvent  and  capable  of  giving  such  a  security.  If  the 
rest  of  the  goods  had  remained  in  the  vendor's  own  possession, 
there  could  have  been  no  doubt  that  he  might  have  retained 
any  part  for  the  price  at  least  of  that  part.  If  one  ordered  an 
hundred  pair  of  shoes  of  a  shoemaker  at  so  much  a  pair,  to  be 
paid  for  by  a  bill ;  though  the  shoemaker  had  delivered  half, 
yet  if  the  vendee  became  insolvent,  the  tradesman  would  not 
be  bound  to  deliver  the  remainder  without  payment ;  and  yet 
the  insolvency  does  not  rescind  the  contract ;  but  the  vendor 
has  an  equitable  lien  for  the  price,  and  this  lien  continues  not- 
withstanding even  a  part  payment ;  as  in  Hodgson  v.  Zoy,  7 
T.  R  440,  and  Fife  v.  Wraj/y  3  JSast  93,  where  part  payment 
of  the  goods  was  holden  not  to  divest  the  vendor's  right  to  stop 
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in  transitu;  and,  a  fortiori,  it  cannot  divest  his  lien  upon  the      Hahsoh 
goods  while  they  still  continue  in  his  possession  ;  for  Lord      mstkb. 
Kekyok  himself  put  it  upon  that  ground,  saying,  "  That  the  jxdji^&f^. 
right  of  the  vendor  to  stop  goods  in  transitu,  in  case  of  the  in- 
solvency of  the  vendee,  was  a  kind  of  equitable  lien  adopted  by 
the  law  for  the  purposes  of  substantial  justice,  and  that  it  did 
not  proceed  on  the  ground  of  rescinding  the  contract."  Then  it 
cannot  vary  the  case  that  the  goods  here  were  in  the  hands  of 
a  middleman  ;  for  they  remained  all  the  time  in  the  Bull  Por- 
ters' warehouse,  in  the  vendor's  name,  and  at  his  expense.     In 
the  cases  in  the  Common  Pleas  there  was  a  severance  by  the 
vendees  themselves  of  part  of  the  goods  from  the  rest,  which 
could  not  have  been  done  without  a  possession  of  the  whole  by 
them,  so  as  to  bar  the  vendor's  right  of  stopping  any  part  as  in 
transitu ;  and  in  Hammond  v.  Anderson,  1  New  Rep.  69,  there 
was  this  further  material  circimastance,  that  all  the  goods  have 
been  weighed  out  to  the  vendee ;  but  cases  of  transitu  do  not 
affect  the  question  of  Uen,  which  can  only  arise  while  the  goods 
are  in  the  actual  or  constructive   possession  of  the  vendor. 
Liens  are  mutual ;  and  a  sale  is  only  an  exchange  of  goods  for 
money  ;  but  if  a  delivery  of  part  of  the  goods  contracted  for, 
without  payment,  be  a  waiver  of  the  vendor's  lien  for  the  price, 
then  by  payment  of  part  of  the  money  by  the  purchaser,  he 
would  waive  his  lien  on  the  remainder,  which  might  be  recover- 
ed from  him  by  action  without  a  delivery  of  the  goods.    Sup- 
pose an  exchange  of  two  horses  for  one,  would  a  delivery  of  one 
of  the  two  preclude  the  owner's  lien  on  the  other  till  the  de- 
livery of  the  one  horse  for  which  the  two  were  to  be  exchanged  ? 
There  is  no  distinction  in  reason  between  an  exchange  of  goods 
for  goods,  and  of  goods  for  money.     If  an  action  be  brought  by 
a  vendee,  after  part  of  the  price  of  goods  paid,  he  must  allege 
that  he  had  or  oflFered  to  pay  the  remainder.     The  principle  is 
genera],  that  he  who  sues  another  for  a  breach  of  contract  must 
aver  performance,  or  what  is  equivalent  to  performance,  on  his 
part;  as  in  Morton  v.  Lamb,   7   T.  R.  125,  and  CoUonel  v. 
Briggs,  SaUc.  112 ;  and,  therefore,  the  vendor  of  goods  has  a 
lien  on  any  part  of  them  for  the  price  of  the  whole  :  he  only 
lessens  his  security  by  deUvering  up  any  part  before  payment. 
Thus  in  Sodergren  v.  Flight  and  Jennings,  before  Lord 
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Hakbon  Kbnyon,  at  Guildhall  Sittings  after  Trinity  Term,  1796,  in  an 
Mktce.  action  for  freight,  it  appeared  that  the  plaintiff  was  the  captain 
Juiyvisos.  ^^d  owner  of  a  Swedish  ship  freighted  by  Shenling  and  Co.  for 
London,  with  a  cargo  of  tar  and  iron,  consigned  to  Hippius,  a 
merchant  in  London,  who  held  two  bills  of  lading  for  the  same. 
The  defendants  in  December  1795,  before  the  arrival  of  the 
ship,  purchased  all  the  tar  of  Hippius,  and  gave  him  their  ac- 
ceptances for  the  value,  including  a  proper  allowance  for  freight 
and  duty,  which  were  to  be  paid  by  Hippius :  and  Hippius 
indorsed  the  two  bills  of  lading  to  the  defendants,  or  their  order ; 
one  of  which  was  for  tar  alone,  900  barrels  ;  the  other  for  850 
barrels  of  tar,  and  a  quantity  of  iron.  Hippius  sold  the  iron  to 
Crawshay  and  Co.,  and  for  this  purpose  obtained  from  the  de- 
fendants the  possession  of  the  bill  of  lading  which  included  the 
iron,  and  delivered  it  to  Crawshay  and  Co.,  concerning  which 
there  was  no  question.  On  the  11th  January  1796,  the  ship 
arrived,  and  was  entered  and  reported  by  Hippius ;  and  before 
the  25th,  721  barrels  of  tar  were  delivered  to  the  defendants. 
On  that  day  Hippius  stopped  payment ;  on  which  the  captain 
refused  to  deliver  the  remainder  of  the  tar  to  the  defendants, 
unless  they  would  pay  the  freight  not  only  of  what  remained, 
but  of  what  had  been  before  delivered,  which  they  refused  to 
do  :  but  after  some  dispute,  the  whole  cargo  of  tar  was  agreed 
to  be  delivered  to  the  defendants,  and  that  an  action  should  be 
brought  by  the  captain  for  the  whole  freight,  in  order  to  try 
the  right  of  his  lien  ;  the  defendants  having  offered  to  pay  the 
freight  of  that  which  remained  on  board  the  ship  :  but  refusing 
to  pay  the  freight  of  that  part  which  had  been  before  delivered 
to  them,  and  also  of  a  certain  portion  which  had  been  delivered 
out  of  the  ship  on  board  a  lighter  sent  by  the  defendants  to  re- 
ceive it,  but  which  still  lay  alongside  of  the  ship,  fastened  thereto 
by  the  captain's  orders,  to  prevent  its  final  removal.  The  de- 
fendants paid  into  Court  in  the  action  £353,  Is.  2d.,  being  as 
much  as  would  cover  the  plaintiff's  demand  for  freight  on  all 
the  tar  comprised  in  one  of  the  bills  of  lading  ;  and  each  being 
made  "  unto  order,"  he  or  they  paying  freight  for  the  said  goods  ; 
and  the  plaintiffs,  under  the  direction  of  Lord  Kenyon,  re- 
covered £300,  15s.  lOd.  beyond  the  money  paid  into  Court, 
being  the  entire  amount  of  the  freight  for  the  tar  ;  his  Lord- 
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ship  being  of  opinion  that  the  captain  had  a  lien  on  the  tar  Hakioh 
remaining  on  board  for  the  whole  freight,  as  well  the  freight  of  Mktw. 
the  barrels  delivered  as  of  those  remaining  on  board,  belonging  juiyviaoc 
all  to  the  same  person,  and  under  one  consignment ;  but  he 
thought  that  if  Hippius  had  sold  the  tar  to  diflFerent  persons, 
the  captain  could  not  have  made  one  pay  for  the  freight  of 
what  had  been  delivered  to  another.  [Le  Blanc,  J. — That  was 
where  all  the  goods  were  received  on  board  under  one  con- 
tract] So  in  Longfort  v.  Administratrix  of  Tiler ^  Scdk.  113, 
the  defendant  in  the  lifetime  of  the  intestate,  her  husband, 
having  bought  of  the  plaintiff  four  tubs  of  tea,  one  of  which  she 
paid  for  and  took  away,  leaving  £50  earnest  for  the  other  three* 
Holt,  C.  J.,  held,  that  notwithstanding  the  earnest  (which  only 
bound  the  bargain,  and  gave  a  right  to  demand  the  rest  on 
payment  of  the  money)  the  money  must  be  paid  upon  fetching 
away  the  goods,  because  no  other  time  for  payment  was  ap- 
pointed ;  and  that  if  the  vendee  did  not  come  and  pay  for  the 
goods  in  a  reasonable  time,  after  request,  the  agreement  was 
dissolved,  and  the  vendor  was  at  liberty  to  sell  them  to  any 
other  person.  In  detinue,  where  there  had  been  a  part  delivery 
of  a  certain  quantity  of  com  contracted  for,  and  payment  for 
what  was  so  delivered,  the  Court  considered  that  the  vendor 
had  a  lien  upon  the  remainder  for  the  residue  of  the  money, 
and  was  not  bound  to  deliver  it  till  payment,  and  might  plead 
non  detinet :  and  the  distinction  was  taken,  that  if  goods  be 
bought  outright,  the  bargain  is  void  if  the  vendee  do  not  pay 
the  price  agreed  upon  immediately  ;  but  if  a  day  of  payment 
be  appointed,  the  vendor  shall  have  his  action  of  debt,  the  ven- 
dee an  action  of  detinue.  As  to  the  position  in  Dumpor's  case, 
4  Rep.  119  i,  that  a  condition  waived  in  part  is  waived  in  toto^ 
it  cannot  apply  to  liens  which  at  most  are  only  conditions  in 
law  founded  on  principles  of  equity,  and  not  like  conditions 
stipulated  for  by  the  parties  themselves,  which  are  always  con- 
strued strictly,  being  in  general  to  defeat  an  estate  or  create  a 
forfeiture. 

Humphreys,  in  reply,  said,  that  the  property  was  altered  by 
a  sale,  as  well  where  a  future  day  of  payment  was  given,  as 
where  the  goods  were  paid  for  at  the  time.     1  Com.  Dig.  513, 
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Haxsoh     Agreement,  B.  3,  cites  10  iT.  7,  8,  a ;  14:  H.  8,  20,  a ;  Dy.  30,  a. 

Mrtkr.  It  is  true  the  vendor  might  have  withheld  the  order  for  de- 
Joij^sos.  livery  till  he  received  the  bill  which  was  agreed  to  be  taken  for 
payment ;  but  he  waived  that  benefit,  and  gave  an  order  for 
the  delivery  of  the  whole.  Then  the  severance  of  a  part  was 
as  much  evidence  of  a  possession  of  the  whole  by  the  vendee 
in  this  case,  as  in  the  late  cases  in  the  Common  Pleas.  Those 
cases  went  on  the  ground  that  the  sale  of  the  goods  being  by 
one  entire  contract,  possession  of  part  was  possession  of  the 
whole,  out  of  which  such  part  was  taken  ;  and  if  the  property 
passed  by  the  contract,  the  payment  of  the  warehouse  rent 
afterwards  by  the  vendor  cannot  alter  it. 

Cur.  adv.  vult 

Lord  Ellbnborough,  C.  J.,  now  delivered  judgment. 

By  the  terms  of  the  bargain,  formed  by  the  broker  of  the 
bankrupts  on  their  behalf,  two  things,  in  the  nature  of  condi- 
tions or  preliminary  acts  on  their  part,  necessarily  preceded 
the  absolute  vesting  in  them  of  the  property  contracted  for ; 
the  first  of  them  is  one  which  does  so  according  to  the  gener- 
ally received  rule  of  law  in  contracts  of  sale,  viz.,  the  payment 
of  the  agreed  price  or  consideration  for  the  sale.  The  second, 
which  is  the  act  of  weighing,  does  so  in  consequence  of  the 
particular  terms  of  this  contract,  by  which  the  price  is  made  to 
depend  upon  the  weight.  The  weight,  therefore,  must  be 
ascertained,  in  order  that  the  price  may  be  known  and  paid ; 
and  unless  the  weighing  precede  the  delivery,  it  can  never  for 
these  purposes  effectually  take  place  at  all.  In  this  case  a  par- 
tial weighing  and  delivery  of  several  quantities  of  the  starch 
contracted  for  had  taken  place ;  the  remainder  of  it  was  un- 
weighed  and  undelivered ;  and  of  course  no  such  bill  of  two 
months  for  the  price  so  depending  on  the  weight  could  yet  be 
given.  The  question  is.  What  is  the  legal  effect  of  such  part- 
delivery  of  the  starch  on  the  right  of  property  in  the  undeliver- 
ed residue  thereof?  On  the  part  of  the  plaintiffs,  it  is  con- 
tended, that  a  delivery  of  part  of  an  entire  quantity  of  goods 
contracted  for,  is  a  virtual  delivery  of  the  whole,  so  as  to  vest 
in  the  vendee  the  entire  property  in  the  whole ;  although  the 
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price  for  the  same  should  not  have  been  paid.     This  proposi-      Bamwom 
tion  was  denied  on  the  part  of  the  defendant ;   and  many      Mstsk. 
anthorities  have  been  cited  on  both  sides :  but,  without  decid-  jnij"2ri806, 
ing  at  present  what  might  be  the  legal  eflFect  of  such  part- 
delivery  in  a  case  where  the  payment  of  price  was  the  only  act 
necessary  to  be  performed  in  order  to  vest  the  property ;  in 
this  case  another  act,  it  will  be  remembered,  was  necessary  to 
precede  both  payment  of  price  and  delivery  of  the  goods  bar- 
gained for,  viz.,  weighing.     This  preliminary  act  of  weighing, 
it  certainly  never  was  in  the  contemplation  of  the  sellers  to 
waive  in  respect  of  any  part  of  the  commodity  contracted  for. 
Tbe  order  stated  in  the  case  from  the  defendant  to  the  Bull 
Porters,  his  agents,  is  to  weigh  and  deliver  all  his  starch.     Till 
it  was  weighed,  they  as  his  agents  were  not  authorized  to 
deliver  it ;  still  less  were  the  buyers  themselves,  or  the  present 
plaintiffs,  their  assignees,  authorized  to  take  it  by  their  own  act 
fix)m  the  Bull  Porters'  warehouse ;  and  if  they  could  not  so 
take  it,  neither  can  they  maintain  this  action  of  trover,  founded 
on  such  a  supposed  right  to  take  ;  or,  in  other  words,  founded 
on  such  a  supposed  right  of  property  in  the  subject-matter  of 
this  action.     If  anything  remain  to  be  done  on  the  part  of  the 
seller,  as  between  him  and  the  buyer,  before  the  commodity 
purchased  is  to  be  delivered,  a  complete  present  right  of  pro- 
perty has  not  attached  in  the  buyer  ;  and  of  course  this  action, 
which  is  accommodated  to  and  depends  on  such  supposed  per- 
fect right  of  property,  is  not  maintainable.     The  action  failing, 
therefore,  on  this  ground,  it  is  unnecessary  to  consider  what 
would  have  been  the  effect  of  non-payment  of  price  on  the 
right  to  the  undelivered  residue  of  the  starch,  if  the  case  had 
stood  merely  on  that  ground,  as  it  did  in  the  case  of  Hammond 
and  Others  against  Anderson^  1  New  Rep.  69  ;  where  the  bacon 
sold  in  that  case  was  sold  for  a  certain  fixed  price,  and  where 
the  weighing,  mentioned  in  that  case,  was  merely  for  the  buyer's 
own  satisfaction,  and  formed  no  ingredient  in  the  contract  be- 
tween him  and  the  seller,  though  it  formed  a  very  important 
circumstance  in  the  case,  being  an  unequivocal  act  of  possession 
and  ownership  as  to  the  whole  quantity  sold  on  the  part  of  the 
buyer.    In  like  manner,  as  the  taking  800  bushels  of  wheat  out 
of  the  whole  quantity  sold,  and  then  on  board  the  ship,  was 
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Hasscw      holden  to  be  in  the  case  of  Slubey  v.  Heywood^  2  H.  BL  504. 

Umm.  Without,  therefore,  touching  the  question  which  has  been  the 
JoiyTlsos.  ^^^  subject  of  argument  in  this  case,  and  upon  which  my 
opinion  at  Nisi  Prim  principally  turned,  and  without  in  any 
degree  questioning  the  authority  of  the  above  mentioned  two 
cases  from  the  Common  Pleas,  this  verdict  may  be  sustained, 
on  the  ground  that  the  weighing  which  was  indispensably  neces- 
sary to  precede  the  delivery  of  the  goods,  inasmuch  as  it  was 
necessary  to  ascertain  the  price  to  be  paid  for  them,  had  not 
been  performed  at  the  time  when  the  action  was  brought 
The  verdict  therefore  must  stand,  and  judgment  be  entered  for 
the  defendant. 


II.— RUGG  V.  MINKTT. 

Maj  9, 1809.      In  an  action  for  money  had  and  received  by  the  defendants 
"^       to  the  use  of  the  plaintiffs,  a  verdict  was  found  for  the  plain- 
11  East  209.  tiffs  for  £1415,  subject  to  the  opinion  of  the  Court  upon  the 
following  case  : — 

On  the  28th  of  April  1808,  the  defendants,  as  prize  agents 
to  the  Commissioners  for  the  care  and  disposal  of  Danish  pro- 
perty, put  up  to  public  sale  by  auction,  at  Dover,  the  cargo  of 
a  Danish  ship  in  lots,  and  the  lots  No.  28  to  54  inclusive,  con- 
sisted of  turpentine  in  casks.  The  quantity  contained  in  each 
lot  being  marked  on  the  catalogue  thus : — 10  cwt.  3  qrs.  26  lbs., 
the  mode  of  bidding  was  this — each  lot  (except  the  two  laj3t^ 
which  were  sold  at  uncertain  quantities)  was  to  be  taken  at 
the  weight  at  which  it  was  marked,  and  the  bidding  was  to  be 
at  so  much  per  hundredweight  on  that  quantity.  The  plain- 
tiffs employed  one  Acres,  the  warehouseman  of  the  defendants, 
to  bid  for  them,  and  all  the  lots  of  turpentine  (with  the  excep- 
tion of  three  lots,  which  were  sold  to  other  bidders)  were 
knocked  down  to  Acres  so  acting  for  the  plaintiffs.  No  condi- 
tions of  sale  were  distributed  prior  to  the  sale ;  but  the  auc- 
tioneer, before  the  bidding  commenced,  read  aloud  the  following 
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conditions : — l^^,  The  highest  bidder  to  be  the  buyer ;  but  if       Rucki 
any  dispute  should  arise,  the  lot  to  be  put  up  again.     2dy  £25      mumrt. 
per  cent,  is  to  be  paid  to  the  auctioneer  as  a  deposit  immedi-  ^i^jdiisod. 
ately  after  the  sale,  and  the  remainder  in  30  days.     The  re- 
mainder of  the  purchase-money  is  to  be  paid  on  the  goods 
being  delivered.     Should  the  goods  remain  after  the  limited 
time,  the  warehouse  rent  from  that  time  to  be  paid  at  the  rate 
of  2s.  per  ton  per  month,  by  the  purchaser.     3fl?,  The  goods  to 
be  taken  at  the  neat  weight  printed  in  the  catalogue.     4^A, 
The  goods  to  be  taken  away  in  12  months,  or  resold  to  pay  the 
vrarehouse  rent.     Upon  failure  of  complying  with  these  condi- 
tions, the  deposit-money  is  to  be  forfeited,  and  the  Commis- 
sioners to  be  at  liberty  to  resell  any  lots  belonging  to  defaulters, 
by  whom  all  charges  attending  the  same  shall  be  made  good. 
Is.  per  lot  under  £10  ;  Is.  6d.  from  £lO  to  £25  ;  and  2s. 
above  £25,  lot-money  to  be  paid  by  the  buyer  to  the  auc- 
tioneer.   Tare  allowed  for  turpentine,  Is.  5d.     Upon  the  tur- 
pentine being  put  up  to  sale,  the  auctioneer,  by  the  direction  of 
one  of  the  defendants  present,  announced  to  the  bidders  that 
the  casks  of  turpentine  were  to  be  filled  up  before  they  were 
delivered  to  the  purchasers :  and  that  in  order  to  effect  this, 
the  two  last  lots  would  be  sold  at  uncertain  quantities,  and  the 
preceding  lots  would  be  filled  from  them.     The  whole  of  the 
turpentine,  with  the  exception  of  the  three  lots  before  men- 
tioned, were  sold  to  the  plaintiffs  ;  and  they  also  were  the  pur- 
chasers of  the  two  last  lots,  from  which  all  the  lots  without 
exception  were  to  be  filled  up ;  and  those  two  last  lots  were 
accordingly  marked  by  the  auctioneer  in  his  catalogue  with  the 
words  "  more  or  less."     Immediately  after  the  sale  £200  was 
paid  by  the  plaintiffs  to  the  auctioneer,  as  their  deposit ;  and 
on  the  9th  of  May  1808  the  plaintiffs  paid  to  the  defendants 
£1715  upon  account  of  the  turpentine,  and  the  duties  payable 
thereon.     The  turpentine  remained  in  the  warehouses  of  the 
defendants  as  before  the  sale,  but  was  entered  at  the  custom- 
house at  Dover,  in  the  name  of  the  plaintiffs,  on  the  morning  of 
the  10th  of  May  1808,  before  the  fire,  by  Acres,  who  paid  on 
behalf  of  the  plaintiffs  £450  as  a  deposit  for  the  duties.     On 
the  same  morning  the  cooper,  who  had  been  employed  by  the 
defendants  to  make  up  all  the  casks  previous  to  the  sale  of  the 
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Bcoo  28th  of  April,  was  sent  for  by  Acres,  who  was  warehouseman 
KiiNKTT.  to  the  defendauts,  and  who  acted  as  agent  for  the  plaintiffs,  to 
MayliTsoQ.  ^^^  "P  *^®  casks  of  turpentine,  and  he  had  filled  all  of  them 
except  8  or  10  ;  leaving  them  with  the  bungs  out  to  enable  the 
custom-house  officer,  who  was  expected  every  minute,  to  take 
his  gauge  in  order  to  ascertain  the  duties.  The  two  last  lots, 
which  were  sold  at  uncertain  quantities,  and  marked  ^^  more  or 
less,''  contained  more  turpentine  than  was  sufficient  to  fill  up 
all  those  bought  by  the  plaintiffs,  and  also  those  bought  by  the 
buyers  of  the  three  lots.  In  filling  the  cask  sold  to  the  plain- 
tiffs one  of  the  two  last  lots  was  used,  and  instead  of  the  other 
of  the  two  last  lots,  a  preceding  cask  in  point  of  number,  which 
had  been  found  to  be  an  ullage  cask,  w<as  substituted  by  the 
cooper,  and  from  one  of  the  two  last  lots  the  lots  sold  to  the 
other  buyers  had  been  previously  filled  up.  All  the  lots  sold 
to  the  other  buyers  had  been  taken  away  before  the  cooper 
came  on  the  10th  ;  and  while  the  cooper  was  employed  in  fill- 
ing up  the  plaintiffs'  lots,  and  placing  them  ready,  with  the 
bungs  of  the  casks  out  for  the  custom-house  officer  to  gauge, 
but  before  he  had  filled  up  all  the  casks,  or  bunged  any  of 
them,  a  fire  took  place  in  the  defendants'  warehouse,  which 
consumed  the  whole  of  the  turpentine  knocked  down  to  the 
plaintiffs ;  the  casks  not  having  been  weighed  again  by  the 
plaintiffs,  or  gauged  by  the  custom-house  officer.  While  the 
money  paid  by  the  plaintiffs  to  the  defendants  on  account  of 
the  turpentine  remained  in  their  hands,  they  received  notice 
from  the  plaintiffs  not  to  pay  it  over ;  and  the  present  verdict 
is  composed  of  that  sum,  deducting  the  £450  paid  on  account 
of  the  duty,  which  has  been  restored  to  the  plaintiffs  by  the 
Commissioners  of  Customs. 

The  question  for  the  opinion  of  the  Court  was,  Whether  the 
plaintiffs  were  entitled  to  recover  back  the  money  so  paid  to 
the  defendants  1  If  they  were,  the  verdict  was  to  stand :  if 
not,  a  nonsuit  was  to  be  entered. 

Puller,  for  the  Plaintiffs,  contended  that  the  contract 
for  the  sale  was  still  executory  at  the  time  of  the  loss  by  fire, 
inasmuch  as  there  still  remained  something  for  the  vendors  to 
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do,  and  consequently  that  the  loss  must  fall  upon  them,  and  not  Ruoo 
upon  the  vendees.  By  the  conditions  of  sale  30  days  were  to  mihiit. 
be  allowed  to  the  vendees  for  taking  the  casks  from  the  ware-  Ma/T^goQ 
house  of  the  vendors,  and  before  they  were  removed  the  ven- 
dors were  out  of  the  two  last  casks  to  fill  up  all  the  rest,  so  as 
to  make  them  correspond  with  the  weights  at  which  they  were 
marked  :  and  that  was  the  more  material,  because  until  it  was 
done,  it  could  not  be  ascertained  what  was  the  whole  price  to 
be  paid,  as  those  two  casks  were  to  be  paid  for  according  to 
their  contents,  after  the  rest  were  filled  up  :  the  weighing  of 
tliem  therefore  must  necessarily  precede  the  delivery,  and  the 
remainder  of  the  whole  purchase-money  was  to  be  paid  on  the 
delivery  of  the  goods.  This  brings  the  case  within  the  decision 
of  Hanson  v.  Meyer^  6  East  614,  where  the  vendee  had  agreed 
to  purchase  all  the  starch  of  the  vendor  then-  lying  in  the 
warehouse  of  a  third  person  at  so  much  per  cwt.  by  bill  at  two 
months,  the  weight  of  which  starch  was  afterwards  to  be 
ascertained,  and  14  days  were  to  be  allowed  for  the  delivery  : 
and  the  vendor  having  given  a  note  to  the  vendee  addressed  to 
the  warehouseman,  directing  him  to  weigh  and  deliver  to  the 
Tendee  all  his  starch  ;  the  Court  held  that  the  absolute  pro- 
perty in  the  goods  did  not  vest  in  the  vendee  before  the  weigh- 
ing, which  was  to  precede  the  delivery  and  to  ascertain  the 
price ;  and  that  the  vendee  having  become  bankrupt  before  the 
whole  had  been  weighed  and  delivered,  the  vendor  might  re- 
tain the  remainder.  It  is  true  that  in  that  case  the  whole  was 
to  be  weighed  before  delivery ;  and  here  only  the  two  last 
casks :  but  here  also  all  the  prior  casks  were  to  be  filled  up, 
which  was  not  done  at  the  time  of  the  loss  ;  and  none  of  them 
were  in  a  condition  to  be  delivered,  as  the  bungs  were  left  out, 
in  order  to  permit  the  custom-house  officer  to  gauge  the  casks, 
without  which  they  could  not  be  removed,  and  it  was  part  of 
the  business  of  the  vendors  to  replace  the  bungs,  and  put  the 
casks  in  a  proper  condition  to  be  delivered.  In  Hammond  v. 
Andersony  1  New  Rep.  69,  all  the  bales  lying  at  a  wharf,  which 
had  been  sold  for  an  entire  sum,  had  been  taken  possession  of 
by  the  vendee  and  weighed,  and  part  had  been  removed  by 
him  before  his  bankruptcy  ;  and  therefore  it  was  held  that  the 
vendor  had  no  right  to  stop  what  remained  in  the  hands  of  the 
VOL.  II.  c 


34  CONTRACT  OF  SALE. 

RuGfl  wharfinger.  In  Hinde  v.  Whitehoti8€y  7  Bast  558,  though  the 
MiMiBTT.  sugars  vrere  in  the  king's  warehouses  under  the  locks  of  the 
MayoTisoo.  king  and  the  owner,  from  whence  they  could  not  be  removed 
till  the  duties  were  paid  ;  which  were  to  be  paid  by  the -sellers  ; 
yet  they  had  been  weighed  and  the  duties  ascertained ;  and 
one  of  the  conditions  of  sale  at  the  auction  was,  that  the  sugars 
were  to  be  taken  with  all  defects  as  they  then  were,  at  the 
king's  weights  and  tares,  with  the  allowance  of  draft,  or  re- 
weighed  giving  up  the  draft,  and  to  be  at  the  purchaser's  risk 
from  the  time  of  the  sale  ;  by  which  latter  was  evidently 
meant,  from  the  time  when  the  lot  was  knocked  down  to  the 
highest  bidder  :  and  besides,  the  acceptance  of  the  sample  by 
the  purchaser,  as  part  of  the  thing  purchased,  was  held  to  bind 
the  sale.  If  a  horse  were  sold,  and  agreed  to  be  delivered  by 
the  vendor  after  he  was  shod,  and  the  horse  died  before,  the 
loss  would  fall  upon  the  vendor.  So  here,  the  act  of  filling  up 
the  casks  was  to  be  performed  by  the  vendors  before  delivery: 
and  though  if  the  case  rested  upon  that  circumstance  alone,  a 
distinction  might  be  taken  as  to  those  casks  which  had  been 
filled  up ;  yet  the  vendees  were  entitled  to  have  the  whole  re? 
bunged  before  delivery. 

[LoBD  Ellenborough,  C.  J.,  observed,  that  the  vendees  were 
entitled  to  have  the  casks  filled  up  and  the  bungs  belonging  to 
them  ;  but  that  the  vendors  had  no  concern  with  the  unhung^ 
ing  or  bunging  of  them,  the  former  of  which  was  done,  on 
account  of  the  custom-house  officer  intervening  to  do  his  duty 
before  the  goods  were  removed  by  the  vendees.  And  upon 
inquiry  at  whose  instance  the  gauging  was  to  be  performed,  it 
was  admitted  that  the  vendees  could  not  have  removed  the 
goods  till  they  were  gauged ;  and  therefore  the  Court  con- 
sidered that  it  was  their  duty  to  get  them  gauged.  The  Court 
also  inquired  as  to  the  number  of  casks  which  had  been  filled 
up  :  and  it  was  agreed  that  all  had  been  filled  up  except  10 ; 
on  which  they  asked  the  defendants'  counsel  what  answer  he 
had  to  give  to  those  10.] 

Carr,  for  the  Defendants,  admitted  that  the  vendors  could 
not  claim  the  value  of  the  two  casks,  out  of  which  turpentine 
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l^ad  been  taken  to  fill  up  the  others,  because  the  quantities       R«too 
they  contained  were  not  ascertained  by  weighing  at  the  time      Bdnm. 
of  the  loss :  but  with  respect  to  the  last  1 0  which  had  not  been  MayoTisos. 
filled  up,  he  still  contended  that  the  property  passed  by  tlie 
sale  ;  for  by  the  contract  the  mark  on  each  cask  was  conclusive 
as  to  the  quantity,  and  the  price  being  also  ascertained,  every 
thing  material  to  the  perfection  of  a  contract  of  sale  was  com- 
plete :  and  at  any  rate  the  vendees  should  have  called  upon  the 
vendors  to  fill  up  the  remainder.     [Lord  Ellenborouoh,  C.  J. 
—Still  the  fiict  is,  that  by  the  vendors'  not  having  filled  up  the 
last  ten  casks,  they  were  not  in  a  deliverable  state  at  the  time 
of  the  loss :  and  it  was  certainly  a  material  act  to  be  done,  to 
make  up  the  quantity  marked.]     The  warehouseman  who  was 
to  do  it  was  the  common  agent  of  both  :  and  this  case  is  so  far 
distii^uiahable  from  that  of  Hanson  v.  Meyer^  that  there  the 
vendee  could  not  have  removed  the  goods  till  they  were  weigh- 
ed; but  here  the  quantity  and  price  being  ascertained,  the 
vendees  might  have  waived  calling  on  the  vendors  to  fill  up  the 
casks,  and  might  have  taken  them  away  when  they  pleased. 

Lord  Ellkkborough,  C.  J. — The  Court  have  already  inti- 
mated their  opinion,  as  to  those  casks  in  the  first  lots  which 
were  filled  up,  and  on  which  nothing  remained  to  be  done  on 
the  part  of  the  sellers,  but  only  the  casks  were  left  to  remain 
for  30  days  at  the  option  of  the  purchasers  in  the  warehouse  at 
the  charge  of  the  sellers  :  the  payment  of  the  warehouse  rent, 
however,  is  not  material  in  this  case :  and  when  the  casks  were 
filled  up,  everything  was  done  which  remained  to  be  done  by 
the  sellers.  It  was  necessary,  however,  that  they  should  be 
gauged  before  they  were  removed,  and  the  bungs  were  left  out 
for  the  purpose  of  the  ganger's  doing  his  office,  which  it  was  the 
buyers'  business  to  have  performed  ;  and  therefore  according  to 
the  case  of  Hanson  v.  Meyer^  and  the  other  cases,  everything 
having  been  done  by  the  sellers  which  lay  upon  them  to  per- 
form, in  order  to  put  the  goods  in  a  deliverable  state  in  the 
place  from  whence  they  were  to  be  taken  by  the  buyers,  the 
goods  remained  there  at  the  risk  of  the  latter.  But  with 
respect  to  the  other  ten  casks,  as  the  filHng  them  up  according 
to  the  contract  remained  to  be  done  by  the  sellers,  the  property 
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Ruoo       did  not  pass  to  the  buyers,  and  therefore  they  are  not  bound 
MnuiTT.      pay  for  them. 


May  9, 1800. 


Le  Blanc,  J. — The  case  is  to  be  considered  as  involving 
many  distinct  contracts  as  there  were  distinct  lots  bought 
the  plaintiffs.  The  turpentine  was  purchased  at  so  much 
cwt.,  and  it  was  to  be  taken  according  to  the  weight  marl 
on  each  lot ;  but  the  casks  were  to  be  filled  up  by  the  sell 
out  of  turpentine  belonging  to  them,  in  order  to  make 
weights  agree  with  the  marks.  I  say  belonging  to  the  sell" 
because  the  two  last  casks  were  only  sold  according  as  tl 
actual  weights  should  turn  out  to  be,  after  filling  up  the  re 
and  if  more  turpentine  had  been  wanted  than  those  casks  co 
have  supplied  for  filling  up  the  rest,  it  must  have  been  sett 
which  of  the  respective  purchasers  was  to  t^ke  less  than 
calculated  quantity.  Till  the  several  casks,  therefore,  w 
filled  up,  I  consider  the  property  as  remaining  in  the  sell 
But  a  certain  number  of  casks  were  filled  up  ;  and  with  resp 
to  them  nothing  further  remained  to  be  done  by  the  sell 
But  it  was  necessary  that  the  custom-house  ofiScer  should  ga 
them  before  they  could  be  removed.  Then  the  warehousen 
who  was  acting  as  the  common  agent  of  the  buyers  and  sell 
having  filled  up  those  casks,  on  the  part  of  the  sellers,  left  tl 
unbunged  for  the  purpose  of  the  ofiScer's  gauging  them,  i 
ascertaining  the  duties,  which  was  an  act  to  be  done  on 
part  of  the  buyers,  to  entitle  them  to  remove  the  goods.  Tl 
as  nothing  more  remained  to  be  done  by  the  sellers  on  th 
casks  which  were  filled  up,  they  were  from  that  time  at 
risk  of  the  buyers  :  but  those  which  were  not  filled  up  c 
tinned  at  the  risk  of  the  sellers. 

Bayley,  J. — In  many  cases  it  happens,  where  everyth 
has  been  done  by  the  sellers  which  they  contracted  to  do,  t 
the  property  passes  to  the  buyers,  though  the  goods  may  i 
continue  in  the  actual  possession  of  the  sellers.  It  lies  uj 
the  plaintiffs  then  to  make  out,  that  something  still  remaii 
to  be  done  to  the  goods  by  the  sellers  at  the  time  when 
loss  happened.  But  with  respect  to  those  casks  which  1 
been  filled  up,  nothing  remained  to  be  done  but  the  gauging 
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the  officer,  and  as  that  was  to  be  procured  to  be  done  by  the       R^oo 
buyers,    Acres,  who  left  out  the   bungs   for   the   purpose   of     Mihctc 
enabling  the  officer  to  gauge,  must  be  taken  to  have  acted  as  m«jV1809. 
the  agent  of  the  buyers  for  that  purpose  ;  and  therefore  nothing 
more  remaining  to  be  done  by  the  sellers,  the  property  passed, 
fiat  with  respect  to  the  other  casks,  something  did  remain  to 
be  done  by  the  sellers,  namely,  the  filling  them  up :  and  it  is 
not  sufficient  for  them  to  say  that  they  were  not  called  upon  to 
do  so  by  the  buyers  ;  for  if  they  meant  to  relieve  themselves 
from  all  further  responsibility,  they  should  have  done  what  re- 
maiued  for  them  to  do,  and  until  that  was  done  the  property 
continued  in  them. 

Upon  this  it  was  agreed  that  the  proportion  to  be  allowed  to 
the  plaintifis  on  the  ten  casks  should  be  settled  out  of  Court ; 
and  that  the  verdict  should  be  entered  accordingly. 


in.— SIMMONS  V,  SWIFT. 


E. 
6  B.  &  C.  857. 


Indebitatus  assumpsit  for  bark  sold  and  delivered,  the  usual  ^'^SJ*"^ 
money  counts,  and  a  count  upon  an  account  stated.  At  the 
trial  before  Littlbdalk,  J.,  at  the  Spring  Assizes  for  the  county 
of  Monmouth,  1826,  the  jury  found  a  verdict  for  the  plaintiflf 
for  the  sum  of  £106,  3s.  8d.,  subject  to  the  opinion  of  this  Court 
upon  the  following  case : — The  plaintiff  and  defendant  were 
both  dealers  in  timber  and  bark,  the  plaintiff  residing  at  White- 
brook,  in  Monmouthshire,  and  the  defendant  in  the  town  of 
Monmouth.  Previously  to  the  23d  of  October  1824,  the  plain- 
tiff was  possessed  of  a  quantity  of  oak  bark,  which  was  stacked 
at  a  place  called  Redbrook,  on  the  banks  of  the  river  Wye, 
about  two  miles  below  the  town  of  Monmouth,  and  which  in 
July  preceding  weighed  twenty  tons.  Upon  the  23d  of  Octo- 
ber the  following  agreement  for  the  sale  of  the  said  bark  was 
signed  by  the  plaintiff  and  the  defendant : — "  I  have  this  day 
sold  the  bark  stacked  at  Redbrook,  at  £9,  5s.  per  ton  of 
twenty-one  hundredweight,  to  Hezekiah  Swift,  which  he  agrees 
to  take,  and  pay  for  it  on  the  30th  of  November." 
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*°^*  It  was  afterwards  verbally  agreed  between  the  parties, 
*^K.  one  William  Simmons,  a  brother  of  the  plaintiff,  should  sec 
THai^iWii,  bark  weighed  on  behalf  of  the  plaintiff,  and  one  James  Di^ 
should  see  it  weighed  on  behalf  of  the  defendant.  Within 
days  after  the  signing  of  this  agreement,  the  defendant 
several  of  his  barges  and  his  servants  to  Redbrook,  and  to 
quantity  of  the  bark,  amounting  to  8  tons  14  cwt  He  sen 
William  Simmons,  who  was  at  work'  in  a  wood  near  to  ] 
brook,  to  see  the  bark  weighed  on  behalf  of  his  brother,  w 
William  Simmons  accordingly  did,  and  was  paid  for  his  tro 
by  his  brother's  wife.  William  Simmons  said  he  was 
directed  by  his  brother  to  see  the  bark  weighed,  and  did 
know  that  it  had  been  sold  until  he  was  fetched  from  the  v 
by  the  defendant's  messenger.  James  Diggett  attended 
weighing  on  the  part  of  the  defendant.  The  bark  so  takei 
the  defendant  was  carried  by  his  barges  down  the  river  Wj 
Chepstow.  The  remainder  of  the  stack  was  covered  with  a 
paulin  belonging  to  the  defendant,  but  which  tarpaulin 
been  upon  the  premises  at  Redbrook,  having  been  lent  by 
defendant  for  that  purpose  to  the  person  who  sold  the  bar 
the  plaintiff ;  and  had  been  used  to  cover  a  part  of  the  s 
before  the  signing  of  the  agreement  by  the  plaintiff  and  de 
dant  About  eight  or  nine  days  after  part  of  the  bark 
been  so  removed  by  the  defendant,  a  Mr.  James  Madley,  t 
whose  premises  at  Redbrook  the  bark  was  stacked,  met 
defendant,  and  asked  him  when  he  intended  to  take  the 
mainder  of  the  bark  away,  as  it  was  stacked  over  part  < 
sawpit  which  he  (Madley)  wanted  to  use ;  the  defendant 
swered  that  he  should  have  it  taken  away  in  a  few  days, 
defendant  did  not  at  any  time  take  away  the  remainder  of 
bark,  nor  was  it  weighed. 

Towards  the  latter  end  of  November  there  was  an  extr 
dinary  flood,  which  overflowed  the  banks  of  the  river  Wye, 
rose  nearly  to  the  height  of  five  feet  around  the  remainde 
the  stack  of  bark,  and  did  it  very  considerable  injury.  Tl 
was  sufficient  time  for  the  defendant  to  have  removed  the  w] 
of  the  bark  before  the  flood  happened.  The  defendant 
seen  examining  the  remainder  of  the  bark  after  it  had  fa 
injiu-ed  by  the  flood,  and  the  tarpaulin  before  mentioned 
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maiaed  upon  the  bark  until  the  28th  of  January  1825,  when  it     Snoioin 
was  removed  by  some  of  the  defendant's  servants  who  were      s^. 
passing  up  the  river  in  a  barge.     On  the  4th  day  of  December  Trini^enn. 
1824,  the  plaintiff  called  at  the  defendant's  counting-house,  and 
the  defendant  said  he  was  ready  to  pay  for  the  bark  which  had 
be^i  removed,  viz.,  8  tons  14  cwt.,  and  by  the  plaintiff's  direc- 
tion an  account  was  made  out  of  the  bark  which  the  defendant 
had  taken  away  as  aforesaid,  and   the   defendant  paid  the 
amount  by  a  check,  which  was  duly  honoured.     The  plaintiff 
signed  the  account  as  settled,  but  at  the  same  time  said  that 
no  advantage  should  be  taken  of  his  so  doing,  and  required  the 
defendant  to  take  and  pay  for  the  rest  of  the  bark,  which  he 
refused  to  do.     Bark  is  an  article  which  varies  very  considera- 
bly in  weight  according  as  the  air  is  moist  or  dry,  and  accord- 
ing to  the  season  of  the  year.    The  question  at  the  trial  was. 
Whether  the  plaintiff  was  entitled  to  recover  in  this  action  for 
the  bark  which  remained  standing  at  Redbrook  ?    According  to 
the  weight  of  the  bark  in  July  preceding,  a  quantity  remained, 
which  at  the  price  mentioned  in  the  agreement  of  23d  of  Octo- 
ber 1824,  amounted  to  the  sum  of  £106,  5s.  8d.,  for  which  the 
verdict  was  taken. 

Oldnall  Russell  for  the  Plaintiff. — The  property  in  the 
bark  vested  in  the  defendant  as  soon  as  the  contract  was  made, 
and  the  subsequent  delivery  of  a  part  was  in  law  a  delivery  of 
the  whole,  Slubey  v.  Hayward,  2  H.  Bl.  504  ;  Hammond  v. 
Anderson^  1  N.  R.  69.     The  case  of  Banson  v.  Meyer,  6  East 
614,  will  be  relied  on  to  shew  that  the  property  had  not  vest- 
ed ;  but  there  something  remained  to  be  done  by  the  vendor ; 
it  was  part  of  the  contract,  that  the  goods  sold  should  be 
weighed  before  they  were  delivered.     Upon  the  facts  found  in 
this  case  no  act  remained  to  be  done  by  the  vendor.    The  con- 
tract was  for  an  absolute  sale,  the  purchaser  was  to  take  the 
bark  and  pay  for  it  on  a  day  specified  ;  and  it  was  not  made  a 
condition  that  the  bark  should  be  previously  weighed.     The 
purchaser  was  at  liberty  to  take  the  bark  immediately,  and  in 
fact  did  take  a  part.     Since  the  decision  of  Hanson  v.  Meyer, 
several  cases  somewhat  similar  have  occurred,  in  which  it  was 
held  that  goods  contracted  for  had  not  vested  in  the  purchaser. 
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SiMMOM  Rugg  V.  Minett,  11  EaM  216  ;  Wallace  y.  Breeds,  13  East  522 ; 
Swot.  Austen  Y.  Craven,  4  Taunt.  644  ;  Wiite  v.  FiYfo,  5  T^aein/.  176  ; 
TrinityTenn,  ^^^*  ^-  -^«^^^>  2  J/.  aw(/  5'.  397 ;  Shipley  V.  i)am,  5  Taunt. 
1826.  gi7 .  but  in  each  of  them  it  was  made  necessary,  either  by 
express  contract  or  by  the  usage  of  trade,  that  some  further  act 
should  be  done  by  the  vendor  before  the  goods  were  trans- 
ferred to  the  purchaser.  [Bayley,  J. — When  did  the  delivery 
in  this  case  take  place  ?]  As  soon  as  the  vendee  took  away  a 
part  of  the  goods.  In  2  Bl,  Com.  448,  it  is  said,  "As  soon  as 
the  bargain  is  struck  the  property  of  the  goods  is  transferred  to 
the  vendee,  and  that  of  the  price  to  the  vendor  ;  but  the  vendee 
cannot  take  the  goods  until  he  tenders  the  price  agreed  on/' 
[HoLROYD,  J. — The  declaration  is  for  goods  sold  and  delivered, 
not  for  goods  bargained  and  sold.]  If  the  property  vested  in 
the  defendant,  then  a  delivery  of  part  was  clearly  a  delivery  of 
the  whole. 

Campbell,  coIjtra. — This  action  for  goods  sold  and  delivered 
cannot  be  maintained  unless  the  plaintiff  makes  out  not  only 
that  the  property  in  the  whole  of  the  bark  vested  in  the  de- 
fendant, but  also  that  the  whole  was  delivered.  He  must  shew 
that  he  had  divested  himself  of  all  lien  upon  the  bark,  and  that 
the  defendant  might  have  maintained  trover  for  it,  without 
paying  or  offering  to  pay  the  price,  Goodall  v.  SkeUon,  2  H.  Bl. 
316.  This  case  is  directly  within  the  authority  of  Hanson  v. 
Meyer,  the  bark  was  sold  at  a  certain  sum  per  ton,  it  was 
therefore  necessary  to  weigh  it  in  order  to  ascertain  the  price. 
Weighing,  then,  was  made  necessary  by  the  contract,  and  it 
was  an  act  to  be  done  by  the  vendor.  If  weighing  was  to 
precede  the  delivery,  the  bark,  until  weighed,  remained  in  the 
possession  of  the  vendor,  and  the  vendee  could  have  no  right 
to  weigh  it,  but  was  bound  to  call  upon  the  vendor  to  do  it. 
The  authority  of  Hanson  v.  Meyer  has  never  been  called  in 
question,  it  is  therefore  sufficient  for  the  decision  of  this  case ; 
it  proves  that  the  property  never  vested  in  the  defendant,  and 
if  it  had  vested  still  there  was  no  deHvery. 

Bayley,  J. — Two  questions  are  involved  in  this  case  :  first. 
Whether  the  property  in  the  bark  was  vested  in  the  defendant 


CONTRACT  OF  SALE.  41 

SO  as  to  throw  all  risks  upon  him  ?  secondly^  Whether  there  had     Simmow 
been  such  a  deUvery  of  the  bark  as  would  support  this  form  of      Sinrr. 
action  ?     It  is  not,  perhaps,  necessary  to  give  any  opinion  upon  TrinityTenn, 
the  first  point,  but  I  think  it  right  to  do  so,  as  it  is  most  satis-       ^^-^• 
factory  to  determine  the  case  upon  the  main  ground  taken  in 
argument.     I  think  that  the  property  did  not  vest  in  the  de- 
fendant so  as  to  make  him  liable  to  bear  the  loss  which  has 
occurred.    Generally  speaking,  where  a  bargain  is  made  for  the 
purchase  of  goods,  and  nothing  is  said  about  payment  or  de- 
livery, the  property  passes  immediately,  so  as  to  cast  upon  the 
purchaser  all  future  risk,  if  nothing  further  remains  to  be  done 
to  the  goods ;  although  he  cannot  take  them  away  without 
paying  the  price.     If  anything  remains  to  be  done  on  the  part 
of  the  seller,  until  that  is  done  the  property  is  not  changed. 
In  Rugg  v.  Minett,  and  Wallace  v.  Breeds^  the  thing  which 
remained  to  be  done  was  to  vary  the  nature  or  quantity  of  the 
commodity  before  delivery  ;  that  was  to  be  done  by  the  seller. 
In  other  cases  the  thing  sold  was  to  be  separated  from  a  larger 
quantity  of  the  same  commodity.    This  case  was  different ;  the 
subject-matter  of  the  sale  was  clearly  ascertained.     The  de- 
fendant agreed  to  buy  the  bark  stacked  at  Redbrook,  meaning, 
of  course,  all  the  bark  stacked  there  ;  but  it  was  to  be  paid  for 
at  a  certain  price  per  ton.     The  bargain  does  not  specify  the 
mode  in  which  the  weight  was  to  be  ascertained,  but  it  was 
necessary  that  it  should  be  ascertained  before  the  price  could 
be  calculated,  and  the  concurrence  of  the  seller  in  the  act  of 
weighing  was  necessary.     He  might  insist  upon  keeping  pos- 
session until  the  bark  had  been  weighed.     If  he  was  anxious  to 
get  rid  of  the  liability  to  accidental  loss,  he  might  give  notice 
to  the  buyer  that  he  should  at  a  certain  time  weigh  the  bark, 
but  until  that  act  was  done  it  remained  at  his  risk.     In  Han- 
son  v.  Meyer  weighing  was  the  only  thing  that  remained  to  be 
done,  there  was  not  any  express  stipulation  in  the  contract  that 
the  starch    (the   subject-matter   of  that  contract)  should  be 
weighed  ;  that  was  introduced  in  the  delivery  order,  but  the 
nature  of  the  contract  made  it  necessary.     So  here  the  con- 
tract made  weighing  necessary,  for  without  that,    the  price 
could  not  be  ascertained.     Suppose  the  plaintiff  had  declared 
specially  upon  this  contract,  he  must  have  alleged  and  proved 
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BnofONt     that  he  sold  the  bark  at  a  certam  sum  per  ton,  that  it  ^ 
SwuT.      so  many  tons,  and  that  the  price  in  the  whole  amoui 
Trinii^cnn,  ™ch  a  Certain  sum.    The  case  of  Hanson  v.  Meyer  diffei 
J»26.       ^jjig  jjj  Qjjg  particular,  viz.,  that  the  assignees  of  the 
who  had  become  bankrupt  were  seeking  to  recover  the 
sold )  but  the  language  of  Lord  Ellenborouoh  as 
necessity  of  weighing  in  order  to  ascertain  the  price  bef! 
property  could  be  changed,  is  applicable  to  the  presei 
and  decides  it.     I  therefore  think  that  the  bark  which  r 
ed  unweighed  at  the  time  of  the  loss  was  at  the  risk 
seller  ;  and  even  if  the  property  had  vested  in  the  defi 
I  should  have  thought  that  it  had  not  been  delivere 
consequently  that  the  price  could  not  be  recovered  on  i 
for  goods  sold  and  delivered. 

HoLROYD,  J. — I  also  think  that  the  plaintiff  cannot  r 
By  a  contract  for  the  sale  of  specific  goods,  it  is  tru 
general  position,  that  the  property  is  changed,  althou 
seller  has  a  lien  for  the  price,  unless  the  contract  is  foi 
upon  credit ;  then  the  goods  remain  at  the  risk  of  the 
But  Hanson  v.  Meyer  is  a  direct  authority,  that  in  sue 
as  the  present  the  seller  does  not  part  with  the  goods  ui 
weighing  has  been  accomplished.  Secondly,  I  think  tl 
bark  was  not  delivered.  If  there  was  a  delivery  the 
could  have  no  lien  for  the  price,  even  if  the  contract  ( 
make  the  bark  deliverable  until  the  30th  of  November 
was  neither  a  performance  of  the  weighing  nor  an  offer 
form  it. 

LiTTLBDALB,  J. — I  entertain  some  doubt  whether  tl 
perty  did  not  pass  by  this  contract;  and  that  doubt 
seems  to  me,  is  not  inconsistent  with  the  decision  in  Ha 
Meyer.  The  question  there  was,  Whether  the  assignees 
purchaser  had  a  right  to  call  for  a  delivery  of  the  good 
Lord  Ellbnborough  said,  payment  of  the  price  and  the 
ing  of  the  goods  necessarily  preceded  the  absolute  vet 
the  property ;  which  expression  I  take  to  have  been  use 
reference  to  the  then  question,  viz.,  whether  the  proper 
so  vested  in  the  purchaser  as  to  entitle  his  assignees  tc 
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the  delivery.  So  in  this  case,  although  the  property  might  vest 
in  the  purchaser,  it  would  not  follow  that  he  could  enforce  a 
delivery  until  the  weight  of  the  bark  had  been  ascertained,  and 
the  price  paid.  Here  there  was  not  a  delivery  in  fact,  nor  was 
the  delivery  of  part  a  constructive  delivery  of  the  whole.  This 
differs  from  the  cases  of  lien  or  stoppage  in  transitu^  in  which  it 
may  be  considered,  that  a  delivery  of  part  is  in  the  nature  of  a 
waiver  of  the  lien,  or  right  to  stop  in  transitu.  I  think  further, 
that  an  action  for  goods  bargained  and  sold  would  not  lie 
merely  because  the  property  passed.  The  mere  bargain  would 
Dot  suflSce,  because  no  specific  price  was  fixed,  nor  could  the 
plaintifiT  recover  on  a  quantum  valebat;  for  the  contract  was 
to  pay  by  weight ;  and,  therefore,  until  the  commodity  was 
weighed,  there  would  be  nothing  to  guide  the  jury  in  the 
amount  of  damages  to  be  given.  The  seller  was  at  all  events 
bound  to  oflTer  to  weigh  the  bark,  but  he  never  did  so.  For 
these  reasons  I  think  he  cannot  recover. 


Sumom 

V. 

SwifT. 


Temi, 


Postea  to  the  defendant. 


1.  In  the  case  of  Wallace  v. 
Brteds,  13  East  522,  a  sale-note 
for  the  purchase  of  50  tons  of 
Gieenland  oil  was  delivered  by  the 
tellers'  broker  to  the  purchasers, 
to  be  paid  for  by  their  acceptance, 
payable  at  a  future  day,  and  they 
afterwards  received  from  the  sel- 
leiB  an  order  on  their  wharfingers 
for  the  delivery  of  50  out  of  90 
tons  of  oil  belonging  to  them.  It 
was  proved  that  before  Greenland 
dl  was  delivered,  it  was  the  con- 
stant custom  to  have  the  cask 
leudied  by  a  cooper  employed  by 
the  seller,  and  it  was  also  the  cus- 
tom for  the  broker,  on  behalf  both 
of  the  buyer  and  seller,  to  attend 


to  ascertain  the  foot-dirt  and  water 
in  each  cask,  for  which  allowance 
was  to  be  made,  and  that  the 
casks  were  then  filled  up  by  the 
sellers'  cooper  at  the  sellers'  ex- 
pense, and  delivered  in  a  complete 
state,  containing  the  quantity  sold. 
None  of  these  things  having  been 
done,  it  was  held  that  the  sale 
was  not  complete  to  pass  the  pro- 
perty, and  that  the  sellers,  on 
the  insolvency  of  the  purchasers, 
might  countermand  the  order  for 
deliveiy. 

2.  Lord  Ellenborough  ob- 
served,— "  The  difierence  between 
this  case  and  that  of  Whitehome 
V.  Frost  is,   that  there  nothing 
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emains  to  be  done  by  the  seller 
in  order  to  complete  the  sale  as 
between  him  and  the  buyer :  but 
here  it  is  expressly  found  that 
some  things  did  remain  to  be  done 
by  the  seller  which  were  to  pre- 
cede the  delivery  to  the  buyer: 
the  casks  were  to  be  searched  by 
a  cooper  employed  by  the  seller, 
and  after  the  foot-dirt  and  water 
in  each  cask  were  ascertained  by 
the  broker  attending  on  behalf  of 
both  parties,  the  casks  were  to  be 
filled  up  by  the  seller's  cooper  at 
his  expense,  and  delivered  in  a 
complete  state,  containing  the 
quantity  sold.  These  were  ma- 
terial acts  to  be  done  by  the  seller 
before  the  delivery  to  the  buyer ; 
and  the  Courts  have  frequently 
laid  hold  of  circumstances  like 
these  to  retain  the  property  in 
favour  of  the  unpaid  seller ;  and 
before  the  oil  was  measured  out 
and  these  things  were  done,  the 
delivery  was  countermanded." 

3.  The  case  of  Zagury  v.  Fur- 
neUy  2  Camp.  240,  was  an  action 
of  special  assumpsit  for  not  ac- 
cepting bills  of  exchange  for  the 
price  of  certain  goat-skins  sold  by 
the  plaintiff  to  the  defendants,  to 
be  paid  for  by  good  bills;  to- 
gether with  counts  for  goods  bar- 
gained and  sold,  and  goods  sold 
and  delivered.  The  bought  note 
was  in  the  following  form: — 
"  Bought  of  Mr.  S.  Zagury  of 
Great  Prescott  Street,  289  bales 
of  goat-skins  from  Mogadore,  per 
Commerce,  Capt.  John  Horswell, 
containing  five  dozen  in  each  bale, 
at  the  rate  of  STs.  6d.  per  dozen, 
to  be  taken  as  they  now  lay  with 


all  faults,  paid  for  by  good  1 
5  months.  London,  27th 
1809.  14  Days  prompt." 
peared  that  by  the  usage  of 
it  is  the  duty  of  the  seller  o 
skins  by  bales  in  this  mam 
count  them  over,  that  it  r 
seen  whether  each  bale  cc 
the  niunber  specified  in  th 
tract,  and  that  on  the  1 
May,  before  any  of  the  si 
question  had  been  countec 
the  whole  were  destroyed 
at  the  wharf  where  they  lay 
time  of  the  sale.  It  was  co 
ed  for  the  Defendant,  c 
authority  of  Hanson  v.  Me 
Ead  614,  and  Hinde  v.  ] 
hQuse,  7  JEast  558,  that  the 
could  not  be  maintained, 
thing  remained  to  be  done 
vendor  to  ascertain  the  amc 
the  price.  Till  the  enume 
took  place,  it  was  impossi 
say  for  what  sum  the  bills  i 
be  drawn.  The  plaintiff  h 
shewn,  and  could  not  shev 
he  had  a  right  to  draw  th 
which  the  defendant  refu 
accept.  Till  the  skins  were 
ed,  therefore,  they  remaii 
the  risk  of  the  seller,  and  h< 
submit  to  the  loss.  On  th 
of  the  Plaintiff,  it  was  i 
that  the  loss  must  fall  up< 
person  whose  property  the 
were;  and  there  could 
doubt  that  from  the  mome 
contract  was  signed,  the  pi 
of  the  goods  vested  in  th 
chaser.  As  to  the  number 
skins,  probable  evidence  ir 
sufficient  in  this  as  in  othei 
It  would  be  for  the  jury 
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whether  they  believed  that  there 
were  five  dozen,  or  what  smaller 
number,  in  each  bale. 

4.  Lord  Ellenborough  was  of 
opinion,  that  as  the  enmneration 
of  the  skins  was  necessary  to 
ascertain  the  price,  this  was  an 
act  for  the  benefit  of  the  seUer ; 
and  as  this  act  remained  to  be 
done  by  him  when  the  fire  hap- 
pened, there  was  not  a  complete 
transfer  to  the  purchaser,  and  the 
ddns  continued  at  the  seller's 
risk.  The  number  of  skins  ac- 
tually contained  in  the  289  bales 
being  uncertain,  the  plaintiff  had 
failed  to  shew  that  he  was  autho- 
rked  by  the  terms  of  the  contract 
to  draw  the  bills  which  the  de- 
fendants had  refused  to  accept. 
The  plaintiff  afterwards  brought 
an  action  on  the  same  contract  in 
the  Court  of  C.  P.,  which  was 
tried  at  the  sittings  after  last 
Hilary  Term.  Sir  J.  Mansfield, 
C.  J.,  likewise  directed  a  nonsuit, 
being  of  opinion  that  it  was  neces- 
ttiy  to  shew  the  number  of  the 
skins ;  and  that,  without  this 
evidence,  the  plaintiff  could  not 
recover  on  the  general  counts  for 
goods  bargained  and  sold, '  any 
more  than  on  the  special  counts 
.  for  not  accepting  the  bills  of  ex- 
change. 

5.  In  the  case  of  Dixon  v.  Yates, 
5  B.  and  Jd.  340,  Mr.  Justice 
Park  observed, — "  I  take  it  to  be 
clear  that  by  the  law  of  England 
the  sale  of  a  specific  chattel  passes 
the  property  in  it  to  the  vendee 
without  delivery.  The  general 
doctrine  that  the  property  in  chat- 
tels passes  by  a  contract  of  sale  to 

a  vendee  without  delivery,  is  ques- 


tioned in  Bailey  v.  OulverweU,  2 
Mann,  and  By.  566,  in  a  note  by 
the  reporters;  but  I  apprehend 
the  nile  is  correct  as  confined  to 
a  bargain  for  a  specific  chattel. 
Where  there  is  a  sale  of  goods 
generally,  no  property  in  them 
passes  till  delivery,  because  until 
then  the  very  goods  sold  are  not 
ascertained ;  but  where,  by  the 
contract  itself,  the  vendor  appro- 
priates to  the  vendee  a  specific 
chattel,  and  the  latter  thereby 
agrees  to  take  that  specific  chat- 
tel, and  to  pay  the  stipulated 
price,  the  parties  are  then  in  the 
same  situation  as  they  would  be 
after  a  delivery  of  goods  in  pur- 
suance of  a  general  contract.  The 
very  appropriation  of  the  chattel 
is  equivalent  to  delivery  by  the 
vendor,  and  the  assent  of  the  ven- 
dee to  take  the  specific  chattel, 
and  to  pay  the  price,  is  equivalent 
to  his  accepting  possession.  The 
effect  of  the  contract,  therefore,  is 
to  vest  the  property  in  the  bar- 
gainee." 

6.  The  case  of  Logan  v.  Le 
Memrier,  6  Moore's  P.  C.  Cases 
116,  was  an  action  by  a  purchaser 
to  recover  the  price  of  a  raft  of 
red  pine  timber,  sold  by  written 
contract,  and  which  was  wrecked 
and  dispersed  at  Quebec.  By  the 
contract,  dated  the  3d  of  Decem- 
ber 1834,  the  timber  was  stated 
"  to  consist  of  1391  pieces,  mea- 
suring 50,000  feet  more  or  less," 
and  it  was  "  deUverable  at  Que- 
bec on  or  before  the  15th  June 
following,  and  payable  by  the 
purchasers'  promissory  notes  at  90 
days'  date  from  the  date  of  the 
contract,  at  the  rate  of  9id.  per 
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foot  measured  ofL**    The  contract 
farther  stated,  '^  should  the  quan- 
tity turn  out  more  than  above 
stated,  the  surplus  to  be  paid  for 
by  the  purchasers  at  9^.  per  foot, 
and  should  it  fall  short,  the  differ- 
ence to  be  refunded  to  the  sellers." 
On  the  5th  of  December  the  pur- 
chasers' promissory  notes  for  the 
sum  of  £1979,  3s.  4d.,  at  90  days' 
date,  were  delivered  to  the  sellers 
in  terms  of  the  contract.    On  the 
19th  of  June  the  raft  arrived  at 
Quebec,  but  in  the  course  of  the 
following  night,  before  it  could 
be  received  within  the  Booms,  it 
was  broken  up  and  dispersed  by 
a  violent  storm,  and  the  greater 
part  of  the  timber  was  wholly  lost. 
The  Court  of  Queen's  Bench  at 
Montreal  gave  judgment  in  &vour 
of  the  seller,  but  the  Court  of 
Appeals  for   Lower  Canada  re- 
versed   this  judgment,    on    the 
ground  that  ^^  upon  the  sale  of 
goods  by  admeasurement  which 
may  happen  to  be  destroyed  be- 
fore measurement,  the  loss  is  cast 
upon  the  seller,  that  the  stipula- 
tion   of  admeasurement    and  of 
delivery  at  a  particular  place  ren- 
dered ^e  sale  conditional  and  in- 
complete until  the  occurrence  of 
these   events,   and  that    in    the 
meantime  the  risk  periculum  ret 
venditce  is  not  to  be  borne  by  the 
purchasers." 

7.  The  seller  appealed  to  her 
Majesty  in  Council,  and  contended 
that  the  contract  of  sale  was  ab- 
solute and  not  conditional,  that 
nothing  farther  was  requisite  to 
be  done  by  them,  and  that  there- 
fore any  loss  which  might  occur 
subsequently  was  at  the  risk  of 


the  purchasers.     The  purchaser 
maintained  that  the  sale  was  a 
sale  by  admeasurement^  and  that 
consequently  the  risk  of  the  loss 
by  casus  fortuUus  or  vis  muffcr^ 
remained  with   the   sdler  untfl 
either  admeasurement  had  taken 
place,  or  the  purchaser  was  in 
fault   LoBD  Brougham  observed, 
— ^'  We  have  here,  not  an  agree- 
ment to  sell,  but  a  contract  of 
sale,  with  certain  terme  adjected ; 
and  the  main  question  is,  wh^lier 
or  not  that  contract  was  com- 
pleted, and  passed  the  property  to 
the  buyer,    before  the    accident 
happened  which  partially  destroy- 
ed the  subject-matter  of  the  con- 
tract.   Now,  to  constitute  a  sale 
which  shall  immediately  pass  the 
property,  it  is  necessary  that  the 
thing  sold  should  be  certain,8h0uld 
be  ascertained  in  the  first  instance, 
and  that  there  should  be  a  price, 
either  ascertained  or  asoertaiDable. 
But  the  parties  may  buy  or  sell  a 
given  thing,  nothing  remaining  to 
be  done  for  ascertaining  the  sped- 
fie  thing  itself,  but  the  price  to  be 
afterwards  ascertained  in  the  man- 
ner fixed  by  the  contract  of  sale, 
or  upon  a  quarUum  valeat;  or, 
they  may  agree  that  the  sale  shall 
be  complete,   and    the  property 
pass  in  the  specific  thing,  chattel, 
or  other  goods,  although  the  de- 
livery of  possession  is  postponed, 
and  although  something  shall  re- 
main to  be  done  by  the  seller 
before  the  delivery  ;  or  they  may 
agree,  that  nothii^  remains  to  be 
done  for  ascertaining  the  thing 
sold ;  yet,  that  the  sale  shall  not 
be  complete,   and   the  property 
shall  not  pass,  before  somettung 
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18  done  to  aficertain  the  amount  of 
the  price.     The  queiBtion  must  al- 
vays  be,  what  was  the  intention  of 
the  parties  in  this  respect;  and 
that  18,  of  course,  to  be  collected 
from  ihe  terms  of  the  contract. 
If  those  termfl  do  not  shew  an  in- 
tention of  immediately  passing  the 
piuperty  until  something  is  done 
by  the  seller,  before  delivery  of 
possession,  then  the  sale  cannot  be 
deemed  perfected,  and  the  pro- 
perty does   not  pass  imtil   that 
thing  is  done.     It  is  unnecessary 
to  go  through  the  cases  relating 
to  these  positions.    None  of  them 
will  be  found  at  all  to  impugn 
them.      Indeed   taken    together, 
they  clearly  support  it,  as  does 
the  old  Fr^ich,  and  the  civil  law. 
In  applying  this  doctrine  to  the 
ooatnict  before  us,  there  may  be 
gome  doubt  raised  by  the  pecu- 
liarity of  the  terms,  inasmuch  as, 
on  the  one  hand,  a  certain  chattel 
is  sold,  and  a  price  fixed  in  refer- 
ence to  an  assumed  measurement, 
the  statement  of  which  is  parcel 
of  the  contract,  and  the  price  is  to 
be  paid  inunediately,  with  a  re- 
served right  for  the  one  party  to 
recover  part  of  that  price,  and  for 
the  other  party  to  receive  more, 
in  case  that  assumption  shall  prove 
to  have  been  incorrect ;  while,  on 
the  other  hand,  the  seller  is  to  re- 
tain possession,  to  carry  the  chat- 
tel to  a  certain   place,  there  to 
deliver  it  at  a  certain  time,  and 
to  make  the  measurement  before 
the  delivery.      But,   taking   the 
whole  of  these  terms  together,  it 
appears  to    us,  that,   until    the 
measuiement  and    delivery    was 
made,  tiie  sale  was  not  complete. 


there  being  nothing  in  the  terms 
to  shew  an  intention  that  the 
property  should  pass  before  the 
measurement ;  but,  on  the  con- 
trary, the  intention  rather  appear- 
ing to  be,  that  the  transfer  should 
be  postponed  until  the  measiu-e- 
ment  at  the  delivery.  The  timber 
is  fuUy  specified  by  the  descrip- 
tion, and  the  place  where  it  lay ; 
it  is  further  said  to  be  the  pro- 
perty of  Durrell,  but  under  the 
control  of  the  sellers.  Durrell's 
statement  of  the  quantity  is  given, 
that  it  measured  '  50,000  feet 
more  or  less  ;'  it  is  to  be  delivered 
on  or  before  a  certain  day,  the 
15th  of  June,  at  Farlin's  Boom, 
Quebec,  and  the  payment  to  be 
made,  by  a  promissoiy  note  im- 
mediately, is  to  be  at  the  rate  of 
9id.  per  foot,  measured  oflf,  that 
is,  when  measured  off;  and,  as 
the  seller  is  to  carry  and  to  deliver 
it  at  Quebec,  he  is  the  party  to 
measure  it  there,  at  or  before  the 
delivery.  Then,  should  the  quan- 
tity be  found,  when  measured,  to 
exceed  the  estimate,  an  additional 
sum  is  to  be  given  ;  if  it  fall  short, 
a  part  of  the  sum  paid  is  to  be 
returned.  Taking  the  whole  of 
the  terms  together,  it  appears  to 
us,  that  the  first  part  of  the  con- 
tract, selling  an  ascertained  chat- 
tel for  an  ascertainable  sum,  (and 
which,  if  it  stood  alone,  would 
pass  the  property,)  actually  paid 
upon  an  hypothesis  or  estimate, 
is  controlled  by  the  subsequent 
part  of  the  contract  providing  for 
the  possession,  carriage,  measure- 
ment, and  delivery,  all  by  the 
seller,  with  the  re-adjustment  of 
the  prioe  by  repayment  or  increase 
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of  the  sum  paid  upon  estimate,  in  in  what  way  soever,  and  by 

the  event  of  the  estimate  proving  soever  mode,  the  measuremei 

en-oneous,  and  that  so  the  pro-  to  be  after  the  delivery  at  Qi 

perty  did    not   pass    before   the  Instead  of  a  sale,  then,  whic 

measurement  and  delivery  at  Que-  first  part  of  the  contract  ' 

bee.     If,  again,  it  be  said  that  import,  if  standing  alone, 

the  measurement  was  not  to  be  only  a  contract  to  deliver  at 

made  by  the  seller,  but  in  the  tain  place  and  time,  and  tb 

manner  alleged  by  the  appellants,  perty  did  not  pass  before 

this  can  make  no  diflFerence  in  the  delivery." — 6  Moore's  P.  C.  • 

result  of  the  agreement,  because  p.  131. 


Although  a  contract  of  sale  passes  the  property  in  the  subjects 
to  the  purchaser,  the  seller  is  entitled  to  retain  possession  < 
subject  until  payment  of  the  price,  unless  credit  has  been  git 
the  purchaser ;  but  this  right  of  retention  is  lost  so  soon  c 
seller  relinquishes  possession  of  the  subject 

I.— BLOXAM  V.  SANDERS. 

^*»c^*«^™«8        Trover  to  recover  the  value  of  a  quantity  of  hops  frot 
-^        defendants.     At  the  trial  before  Abbott,  C.  J.,  at  the  Lo 

4B  &c  941  sittings,  after  last  Trinity  Terra,  the  jury  found  a  verdic 
the  plaintiffs,  damages  £3000,  subject  to  the  opinion  ol 
Court  upon  the  following  case  : — 

The  plaintiffs  were  assignees  of  J.  R.  Saxby,  a  bani 
under  a  commission  of  bankrupt  duly  issued  against  hi: 
the  5th  January  1824.  The  act  of  bankruptcy  was  comm 
on  the  1st  November  1823,  the  bankrupt  having  on  that 
surrendered  himself  to  prison,  where  he  lay  more  than 
months.  The  defendants  were  hop  factors  and  merchan 
the  burgh  of  Southwark.  Previous  to  his  bankruptcy  the  I 
rupt  had  been  a  dealer  in  hops,  and  on  the  7th,  1 6th,  and 
August,  purchased  from  the  defendants  the  hops  (ai 
others)  for  which  this  action  was  brought.  Bought  notes 
delivered  in  the  following  form  : — "  Mr.  John  Robert  Sf 
of  Sanders,  Parkes,  and  Co.     T.  M.  Simmons,  eight  pocke 
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155«.    8th  August  1823/'     Part  of  the  hops  were  weighed^      Bioxam 
and  an  account  of  the  weights  was  delivered  to  Saxby  by  the     BAwins. 
defendants.     The  samples  were  given  to  the  bankrupt^  and   hwa^Ttwm 
bilk  of  parcels  were  also  delivered  to  him  in  which  he  was  ^'^*™'  ^^^• 
made  debtor  for  six  different  parcels  of  hops,  the  amount  of 
which  was  £739. 

The  usual  time  of  payment  in  the  trade  was  the  second 
Saturday  subsequent  to  a  purchase.    Part  of  the  hops  belonged 
to  the  defendants,  and  part  they  sold  as  factors,  but  they  sold 
all  in  their  own  names,  it  being  the  custom  in  the  hop  trade  to 
do  so.     It  was  proved  that  the  bankrupt  had  said  more  than 
once  that  the  hops  were  to  remain  in  the  defendants'  hands  till 
paid  for,  and  that  he  said  so  when  he  was  about  buying  one  of 
the  parcels  of  hops  for  which  the  action  was  brought     The 
binkrupt  did  not  pay  for  the  hops,  and  on  the  6th  September 
1823  the  defendants  wrote  to  the  bankrupt,  and  desired  him  to 
*"  take  notice,  that  unless  he  paid  for  the  hops  they  had  sold 
him,  on  or  before  Tuesday  then  next,  the  defendants  would 
{Ht)ceed  to  resell  them,  holding  him  accountable  for  any  loss 
which  might  arise  in  consequence  thereof"     Before  the  bank- 
mptcy  the  defendants  did  not  sell  any  parcel  of  hops  without 
the  bankrupt's  express  assent.     After  the  notice  already  stated 
the  defendants  sold  some  parcels  of  the  hops,  but  in  one  in-- 
stance  the  bankrupt  refused  to  allow  the  defendants  to  sell  a 
parcel  of  hops  to  a  person  named  by  them  at  the  price  offered, 
and  that  parcel  was  accordingly  sold  by  the  defendants,  before 
Saxby's  bankruptcy,  to  another  person,  by  Saxby's  authority. 
On  another  occasion,  in  the  month  of  September,  the  bankrupt 
had  employed  a  broker  to  sell  another  parcel  of  the  hops,  but 
the  defendants  refused  to  deliver  them  without  being  paid  for 
them.     After  the  act  of  bankruptcy  the  defendants  sold  hops 
of  the  bankrupt's  to  the  amount  of  £380,  19s.  6d.    The  defen- 
dants delivered  account  sales  of  the  hops  so  sold  by  them  after 
the  bankruptcy.     The  hops  were  stated  to  be  sold  for  Saxby, 
and  he  was  charged  warehouse  rent  from  the  30th  of  August, 
and  also  commission  on  the  sales.     Besides  the  hops  purchased 
from  the  defendants,  the  bankrupt  placed  in  their  warehouse 
nineteen  pockets  of  hops  for  sale  by  them  (as  factors),  of  which 
fifteen  pockets  were  sold  on  and  after  the  13th  of  January 
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1824,  of  the  value  of  £77, 19s.  5d.,  and  of  which  four  remained 
in  their  warehouse  at  the  time  of  the  trial,  which  four  were  of 
the  value  of  £14,  and  there  were  also  unsold  of  the  hops  pur- 
chased from  defendants  seven  bags,  fifty-six  pockets,  of  the 
value  of  £251,  13s.  6d.  There  was  a  demand  by  plaintiffs  of 
these  hops,  and  a  tender  of  warehouse  rent  and  charges,  and  a 
refusal  on  the  part  of  the  defendants  to  deliver  them,  before 
action  brought.  The  jury  found  that  the  defendants  did  not 
rescind  the  sales  made  by  them  to  the  bankrupt.  This  case 
was  argued  at  the  sittings  before  last  term,  by 

Evans  fob  the  Plaintiffs. — The  assignees  are  entitled  to 
recover  the  full  value  of  all  the  hops.  As  to  the  nineteen 
pockets  which  were  the  property  of  the  bankrupt,  and  which  the 
defendants  held  as  £Eu;tors,  there  is  no  pretence  for  saying  that 
the  assignees  are  not  entitled  to  recover  the  full  value  of  them. 
As  to  the  remainder,  they  were  sold  by  the  defendants  to  the 
bankrupt  upon  credit,  to  be  paid  for  according  to  the  usage  of 
the  trade,  on  the  second  Saturday  after  the  sale.  The  property 
in  the  goods  vested  by  the  sale  immediately  in  the  bankrupt 
In  Gomyn's  Digest,  tit.  Agreement,  B.  3,  it  is  laid  down,  "  If  a 
man  agree  for  goods  at  such  a  price,  the  bargain  shall  be  void 
if  the  money  be  not  paid  immediately.  For  in  every  bargain 
payment  ought  to  be  made  upon  the  delivery  of  the  goods,  ex- 
cept where  a  future  day  is  agreed  upon  for  the  payment.'' 
And  "  If  a  sale  be  of  goods  for  such  a  price,  and  a  day  of 
payment  limited,  the  contract  will  be  good,  and  the  property 
altered  by  the  sale,  though  the  money  be  not  paid."  Dyer^ 
30  a,  and  other  authorities,  are  cited.  Rugg  v.  Minett,  11  Eqd 
210,  and  Hanson  v.  Meyer,  6  East  614,  are  authorities  to  (lie 
same  efiTect.  The  hops  remained  in  the  defendants'  warehouse, 
but  the  bankrupt  was  charged  warehouse  rent  from  the  30th  of 
August.  From  that  time,  therefore,  the  hops  must  be  consi- 
dered as  much  in  his  possession  as  if  he  had  removed  them  to 
his  own  premises,  Hurry  v.  Mangles,  1  Gampb.  452 ;  Harmon 
V.  Anderson,  2  Gampb.  243.  Then  looking  at  the  written  coo- 
tract  only,  the  plaintifis  having  the  right  of  property  and  the 
right  of  possession  at  the  time  of  the  sale  by  the  defendants, 
are  entitled  to  recover  in  trover  the  full  value  of  the  goods 
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sold.     But  it  will  be  said,  that  although  the  contract,  on  the      Bloxak 
face  of  it,  purports  that  the  hops  are  to  be  delivered  imme-     Savdim. 
diatelj,  the  parol  evidence  was  admissible  to  shew  that  they    Mi«SIi5taiM 
were  not  to  be  dehvered  until  paid  for.     That  would  have  the  ^®™»  ^®^' 
effect  of  varying  the  written  contract,  and  therefore  was  not 
admissible.     [Batley,  J. — There  is  nothing  on  the  face  of  the 
contract  to  shew  that  the  hops  were  sold  on  credit.]     It  was 
the  general  usage  of  the  trade,  and  might  therefore  be  proved 
by  parole,  although  not  expressed  in  the   written  contract, 
Charleton  v.  Cotesworth,  1  Ryan  and  M.  1 75  ;  Uhde  v.  Walters^ 
3  Camp.  16 ;  Gabay  v.  Lloydy  3  B.  and  C.  793 ;  Palmer  v. 
Blachburfiy  1  Bing.  61  ;  Meres  v.  Anseli,  3  Wils.  275  ;  Hughes 
V.  Staihamy  4  B.  and  C.  187.     [Bayley,  J. — If  parol  evidence 
of  the  usage  was  admissible,  why  were  not  the  declarations  of 
tbe  bankrupt  admissible  to  shew  that  the  hops  were  not  to  be 
tdken  away  until  paid  for  X\     The  rule  as  to  giving  parol  evi*^ 
dence  as  to  the  usage  of  trade  does  not  apply  to  that,  but 
assuming  that  the  defendant  once  had  a  lien,  it  arose  by 
special  agreement,  and  was  destroyed  by  the  sale  ;  he  is  there- 
fore liable  to  account  to  the  assignees,  Parry  v.  Dawson^  3 
Anslr.   710 ;  Sweet  v.  Pym^  1  East  4.     [Littlbdale,  J. — In 
Langfort  v.  TUer,  1  Salk.  113,  Holt,  C.  J.,  says,  "  that  after 
earnest   given  the  vendor  cannot  sell  the  goods  to  another 
without  a  default  in  the  vendee  ;  and  therefore  if  the  vendee 
does  not  come  and  pay  and  take  the  goods,  the  vendor  ought 
to  go  and  request  him  ;  and  then  if  he  does  not  come  and  pay 
and  take  away  the  goods  in  convenient  time,  the  agreement  is 
dissolved,  and  he  is  at  liberty  to  sell  them  to  any  other  per- 
son."]    Here  the  jury  have  found  that  the  contract  was  not 
rescinded,  the  defendants  therefore  had  at  most  but  a  strict 
lien ;  and  having  wrongfully  sold  the  goods,  they  are  liable  to 
pay  the  full  value  in  this  action,  and  must  treat  the  price  as  a 
debt  due  from  the  bankrupt.      [This  point  was  elaborately 
argued,  but  the  Court  pronounced  no  opinion  upon  it.    M'Gom- 
Ue  V.  Davis,  7  East  7 ;  SoUy  v.  Rathbone,  2  M.  and  S.  298  ; 
and  Graham  v.  Dyster^  6  M.  and  S.  1,  were  cited.] 

Abraham,  contra. — It  must  be  admitted  that  the  plaintiffs 
are  entitled  to  recover  the  value  of  the  nineteen  pockets  of  hops 
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BioxAM     which  the  defendants  had  in  their  possession  as  fieu^tors.     As  to 
SAHDtma     the  others,  the  vendee  having  become  insolvent,  the  vendors 
uM^i^ff   were  entitled  to  stop  them  before  they  got  into  the  aetual  pos^- 
Term,  1825.   gession  of  the  vendee,  and  the  latter  had  no  right  to  the  posses- 
sion nntil  he  paid  the  price.     Secondly,  parol  evidence  was 
admissible  to  ^ew  that  the  goods  were  not  to  be  delivered 
nntil  the  price  was  paid,  inasmuch  as  it  did  not  contradict  the 
written  agreement,  but  was  merely  an  answer  to  that  which 
was  sought  to  be  added  to  it  by  parol,  Wiglesworth  v.  DaUiaon, 
Doug.  201 ;  Senior y.  Armitage,  HoWs  N.  P.  C.  197.     At  all 
events  the  plaintiffs  not  having  paid  the  price,  can  recover  only 
nominal  damages. 

Cur  adv.  vult. 

Batley,  J.,  now  delivered  the  judgment  of  the  Court  This 
was  an  action  of  trover  for  certain  quantities  of  hops  sold  by 
the  defendants  to  Saxby  before  his  bankruptcy,  and  for  certain 
other  hops  which  Saxby  had  placed  in  defendants'  warehouses, 
that  defendants  in  their  character  of  factors  might  sell  them  for 
his  use,  and  the  question  as  to  this  latter  parcel  stands  upon 
perfectly  distinct  grounds  from  the  question  as  to  the  others. 
This  parcel  consisted  of  nineteen  pockets  ;  defendants  sold 
none  of  them  until  after  Saxby's  bankruptcy,  and  then  they 
sold  fifteen  pockets,  not  for  the  use  of  the  assignees,  but  to 
apply  the  proceeds,  not  for  any  debt  due  to  them  in  their 
character  of  &ctors,  but  to  discharge  a  claim  they  considered 
themselves  as  having  upon  Saxby  in  regard  to  the  other  hops ; 
and  the  other  four  pockets  they  refused  to  deliver  to  the  assig- 
nees. It  was  candidly  admitted  upon  the  argument,  and  was 
clear  beyond  all  doubt,  that  the  defendants  were  not  warranted 
in  applying  the  proceeds  of  the  fifteen  pockets  to  the  purpc^e 
to  which  they  attempted  to  apply  them,  and  that  they  had  no 
legal  ground  for  withholding  the  four  pockets ;  and,  therefore^ 
to  the  extent  of  these  nineteen  pockets,  the  value  of  which  is 
£91,  19s.  5d.,  we  think  it  clear  that  the  plaintiffs  are  entitled 
to  recover.  The  other  quantities  were  hops  Saxby  had  bar- 
gained to  buy  of  the  defendants  on  different  days  in  August 
1823,  and  for  which  defendants  had  delivered  bought  notes  to 
Saxby.     The  bought  notes  were  in  this  form : — "  Mr.  J.  R. 
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Saxbj,  of  Sanders,  Farkes,  and  Co.,  T.  M.  Simmonds,  eight     Buauu 
pockets  at  1559.    8th  August  1823/'    Part  of  the  hops  were     BAMvnm. 
weighed,  and  an  account  delivered  to  Saxby  of  the  weights,    ni^^^^ 
and  samples  were  given  to  Saxby,  and  invoices  delivered.    The   '^•"'^  ^^^ 
bought  notes  were  silent  as  to  the  time  for  delivering  the  hops, 
and  also  as  to  the  time  for  paying  for  them,  but  the  usual  time 
for  paying  for  hops  was  proved  to  be  the  second  Saturday  after 
the  purchase.     It  was  also  proved  that  Saxby  had  said  that 
the  hops  were  to  remain  with  the  defendants  till  they  were 
paid  for ;  but  as  the  admissibility  of  such  evidence  was  ques*- 
tioaed,  and  in  our  view  of  the  case  it  is  unnecessary  to  decide 
that  point,  I  only  mention  it  to  dismiss  it.    (The  leaiiied  Judge 
then  stated  the  other  hcts  set  out  in  the  special  case,  and  then 
proceeded  as  follows.)     Under  these  circumstances  the  ques«* 
tioD  is.  Whether  in  respect  of  these  hops  the  plaintiffs  are 
entitled  to  recover  1   It  was  urged,  on  the  part  of  the  plaintiffs, 
that  the  sale  of  these  hops  vested  the  property  in  them  in 
Saxby;  that  the  hops  were  to  be  considered  as  sold  upon 
credit,  and  that  defendants  had  no  lien  therefoi'e  upon  any 
of  them  for  the  price  ;  that  if  they  ever  had  any  lien,  it  was 
destroyed  as  to  those  they  sold  by  the  act  of  sale,  and  that  the 
plaintiiSs  were  entitled  to  recover  the  full  value  of  what  were 
sold,  without  making  any  deduction  for  the  price  which  was 
unpaid.     It  is,  therefore,  material  to  consider  whether  the  pro- 
perty vested  in  Saxby  to  any  and  to  what  extent ;  and  what 
were  the  respective  rights  of  Saxby  and  of  the  defendants. 
Where  goods  are  sold  and  nothing  is  said  as  to  the  time  of  the 
delivery,  or  the  time  of  payment,  and  everything  the  seller  has 
to  do  with  them  is  complete,  the  property  vests  in  the  buyer, 
so  as  to  subject  him  to  the  risk  of  any  accident  which  may 
happen  to  the  goods,  and  the  seller  is  liable  to  deliver  them 
whenever  they  are  demanded  upon  payment  of  the  price  ;  but 
the  buyer  has  no  right  to  have  possession  of  the  goods  till  he 
pays  the  price.     The  vendor's  right  in  respect  of  the  price  is 
not  a  mere  lien  which  he  will  forfeit  if  he  parts  with  the  pos^ 
session,  but  grows  out  of  his  original  ownership  and  dominion, 
and  payment  or  a  tender  of  the  price  is  a  condition  precedent 
on  the  buyer's  part,  and  until  he  makes  such  payment  or  tender 
be  has  no  right  to  the  possession.     If  goods  are  sold  upon 
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Bmxam  credit,  and  nothing  is  agreed  upon  as  to  the  time  of  deliyering 
Bamvmu,  the  goods,  the  vendee  is  immediately  entitled  to  the  possession, 
m^iJZL^  and  the  right  of  possession  and  the  right  of  property  rest  at 
TOTm,  1826.  0110^  Jq  }|||q  •  i)|](  }^jg  right  of  possession  is  not  absolute,  it  is 
liable  to  be  defeated  if  he  becomes  insolvent  before  he  obtains 
possession,  Tooke  r.  HoUingworthy  5  T.  R.  215.  Whether  de- 
foult  in  payment  when  the  credit  expires  will  destroy  his  right 
of  possession,  if  he  has  not  before  that  time  obtained  actual 
possession,  and  put  him  in  the  same  situation  as  if  there  had 
been  no  bargain  for  credit,  it  is  not  now  necessary  to  inquire^ 
because  this  is  a  case  of  insolvency,  and  in  case  of  insolven<7 
the  point  seems  to  be  perfectly  clear,  Hanson  v.  Meyer^  6  Eari 
614.  If  the  seller  has  despatched  the  goods  to  the  buyer,  and 
insolvency  occurs,  he  has  a  right  in  virtue  of  his  original  owner- 
ship to  stop  them  in  transitUy  Mason  v.  Lickharrow^  1  H.  Bl 
357;  EUisY.Hunt,  3  T.  R.  464  ;  Hodgsonv.Loy,  7  T.  R  440; 
Infflis  and  others  v.  Usherwoody  1  East  515 ;  Boktlinghy,  IngUs^ 
3  East  381.  Why?  Because  the  property  is  vested  in  the 
buyer,  so  as  to  subject  him  to  the  risk  of  any  accident ;  but  he 
has  not  an  indefeasible  right  to  the  possession,  and  his  insol- 
vency, without  payment  of  the  price,  defeats  that  right.  And 
if  this  be  the  case  after  he  has  despatched  the  goods,  and  whilst 
they  are  in  transitu,  a  fortiori,  is  it  when  he  has  never  parted 
with  the  goods,  and  when  no  transitus  has  begun.  The  buyer, 
or  those  who  stand  in  his  place,  may  still  obtain  the  right  of 
possession  if  they  will  pay  or  tender  the  price,  or  they  maj 
still  act  upon  their  right  of  property  if  anything  unwarrantable 
is  done  to  that  right.  If,  for  instance,  the  original  vendor  sell 
when  he  ought  not,  they  may  bring  a  special  action  against  him 
for  the  injury  they  sustain  by  such  wrongful  sale,  and  recover 
damages  to  the  extent  of  that  injury  ;  but  they  can  maintain 
no  action  in  which  right  of  property  and  right  of  possession  are 
both  requisite,  unless  they  have  both  those  rights,  Gordon  v. 
Harper,  7  T.  R.  9.  Trover  is  an  action  of  that  description,  it 
requires  right  of  property  and  right  of  possession  to  support  it. 
And  this  is  an  answer  to  the  argument  upon  the  charge  of 
warehouse  rent,  and  the  non-rescinding  of  the  sale.  If  the  de- 
fendants were  forced  to  keep  the  hops  in  their  warehouse  long^ 
than  Saxby  had  a  nght  to  require  them,  they  were  entitled  to 
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charge  him  with  that  expense,  but  that  charge  gave  him  no      Biozak 

better  right  of  possession  than  he  would  have  had  if  that  charge     Samuu. 

had  not  been  made.     Indeed,  that  charge  was  not  made  until   MkhadBiaa 

after  the  bankruptcy,  and  until  the  defendants  insisted  that  the   ^®™»  ^*^- 

right  of  possession  was  transferred  to  their  second  vendee. 

Then  as  to  the  non-rescinding  of  the  sale,  what  can  be  its 

effect  ?     It  is  nothing  more  than  insisting  that  the  defendants 

will  not  release  Saxbj  from  the  obligation  of  his  purchase,  but 

it  will  give  him  no  right  beyond  the  right  his  purchase  gave, 

and  that  is  a  right  to  have  the  possession  on  payment  of  the 

jffice.     As  that  price  has  not  been  paid  or  tendered,  we  are  of 

opinion  that  this  action,  which  is  not  an  action  for  special 

damage  by  a  wrongful  sale,  but  an  action  of  trover,  cannot,  as 

to  those  hops,  be  maintained.     The  verdict  must  therefore  be 

for  the  plaintiffis  for  the  sum  of  £91,  19s.  5d.  only. 

Judgment  for  the  plaintiffs. 


II.— DIXON  V.  YATES. 


This  was  a  feigned  issue  under  the  interpleader  Act,  1  and  2  June  7,  I888. 
ff.  IV.,  c.  58,  to  try  whether  the  property  in,  or  the  right  of       "iT 
possession  of,  forty-four  puncheons  of  rum,  then  being  in  a  cer-  5B.  &  Ad.  8I8. 
tain  warehouse  of  the  defendant  Yates,  or  any  part  thereof, 
was  in  the  plainti&  on  the  18th  of  November  1831,  when  they 
demanded  the  same  of  Yates,  and  he  refused  to  deliver  the 
same  or  any  part  thereof  to  the  plaintiffs.     At  the  trial  before 
Pattkson,  J.,  at  the  Lancaster  Spring  Assizes,  1832,  a  verdict 
was  found  for  the  plaintiffs,  subject  to  the  opinion  of  this  Court 
on  the  following  case :  and  it  was  agreed  tlutt  the  Court  should 
be  at  liberty  to  draw  from  the  facts  therein  stated  any  infer- 
ence that  the  jury  might  have  drawn. 

On  the  28th  of  June  1831,  the  plaintiffs,  spirit  merchants  at 
Liverpool,  bought  of  the  defendant  Yates,  147  puncheons,  10 
hogsheads,  2  barrels  of  rum,  which  had  been  bonded  by  Yates 
in  his  own  name,  and  placed  by  him  in  his  own  bonded  vaults, 


66  GONTKACT  OF  8ALB. 

Dixov  in  Athercon  Street^  LirerpooL  At  the  time  of  this  purchase 
Yam.  Yates  handed  an  invoice  to  the  plaintiffs,  specifying  the  marks 
JqhTtTisss.  ^^^  numbers  of  each  puncheon  or  cask,  and  the  name  of  the 
ressel  which  imported  it ;  and  at  the  bottom  was  written, — 
^'  Warehoused  per  J.  B.  Yates  and  Co.,  in  Yates's,  Atherton 
Street/'  The  price,  £1812,  was  paid  by  the  plaintiffs  to  Yates, 
in  August  and  September.  On  the  same  28th  of  June  on 
which  this  purchase  was  made,  the  plaintiffs  resold  a  part,  vis., 
35  puncheons,  to  CoUard,  who  was  clerk  to  Yates,  and  also 
carried  on  business  on  his  own  account,  as  a  i^irit  merchant^ 
with  the  knowledge  of  his  employer.  For  the  price  of  this  par- 
cel of  35  puncheons,  Collard  accepted  two  bills  finr  £240  eadi; 
and  after  the  sale,  the  plaintiffs  gave  Collard  delivery  ord«ra  <m 
Yates  for  the  whole  35  puncheons.  The  invariable  mode  of 
delivering  goods  in  warehouses  at  Liverpool,  is  by  handing  d»* 
livery  orders.  Yates  kept  no  transfer  books.  On  the  5th  of 
October  1831,  one  of  the  bills  given  in  payment  for  the  pared 
of  35  puncheons  was  dishonoured,  and  was  taken  up  by  the 
plaintiffs.  Up  to  that  time  Collard  had  been  in  good  credit 
with  the  plaintiffs.  When  the  other  bill  was  nearly  at  matu- 
rity, the  plaintiffs,  on  the  29th  of  October  1831,  to  save  their 
own  and  Collard's  credit,  advanced  money  to  take  it  up.  Both 
bills  were  in  the  hands  of  Moss  and  Co.,  the  plaintiffs'  bankers. 
On  the  13th  of  August  1831,  the  plaintiffs  bought  of  the 
defendant  Yates  another  parcel,  consisting  of  51  puncheons  of 
rum,  which  had  been  imported  from  Jamaica  in  the  diip 
Alecto,  and  which  were  bonded  by  him  in  his  own  name,  ai^ 
placed  in  his  own  bonded  vaults,  in  Atherton  Street  Yates 
gave  an  invoice  as  follows : — "  Liverpool,  13th  of  August  1881, 
Messrs.  W.  Dixon,  Jun.,  and  Co.,  bought  fit)m  J.  B.  Yates  and 
Co.,  51  puncheons  Jamaica  rum.  Payment  two  months  and 
two  months."  The  numbers  and  marks  of  the  casks  were  then 
inserted,  and  at  the  bottom  there  was  a  memorandum,  *^  Ware* 
housed  per  J.  B.  Yates  and  Co.  29th  of  July  1831,  in  Atherton 
Street."  The  price  of  this  lot,  £624,  6s.  Id.,  was  paid  by  the 
I^aintiffs  on  the  5th  of  November  1831.  On  the  same  day  on 
which  this  latter  purchase  was  made  by  the  plainti£^  viz.,  the 
13th  of  August  1831,  they  sold  to  Collard  46  puncheons ;  vis., 
10  puncheons  of  the  parcel  first  above  mentiiHied,  of  147 
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poncheons,  10  hogsheads,  and  2  barrels;  and  36  of  the  51       ^>wm 
puncheons  last  mentioned ;  and  they  delirered  to  him  an  in-      Timi 
Toice  specifying  the  marks  and  numbers  of  each  puncheon.  junTviWi. 
For  the  price,  £589»  6s.  2d.,  CoIIard  accepted  two  bills  drawn 
upon  him  by  the  plaintiffs,  dated  the  13th  of  August  1831, 
payable  respectively  at  three  and  four  months,  at  Barday, 
Trittons,  and  Co^  in  London.     One  of  these  bills  the  plaintiffB 
paid  away  ;  the  other  they  paid  to  their  bankers  as  cash. 

After  the  lastrmentioned  purchase  by  Collaid  from  the  plain- 
tiffs, he  applied  to  them  for  delivery  orders  on  Yates,  which 
they  refused  to  give  ;  but  said  that,  if  he  wanted  one  or  two 
pancheons,  they  would  let  him  have  them.  Collard  addressed 
to  the  plaintiffs  two  orders  in  the  following  form  : — ^  Messrs. 
¥.  Dixon  and  Co.,  please  to  deliver  one  puncheon  of  rum,  J.  B. 
7,  J.  F.  33,  bought  13th  of  August  1831.  A.  W.  Collabd.'' 
The  plainti£b  gave  corresponding  orders  upon  Yates,  and  the 
tvo  puncheons  were  delivered  to  a  purchaser  from  Collard. 
These  two  puncheons  were  part  of  the  46  sold  to  Collard  on 
the  13  th  of  August,  and  the  delivery  order  for  the  two  pun- 
cheons was  produced  from  the  possession  of  Collard's  assignees. 
At  the  trial  the  remaining  44  puncheons  sold  to  Collard  on  the 
13th  of  August  were  the  subject-matter  of  the  issue. 

On  the  16th  of  November  1831,  the  first  of  the  two  bills 
accepted  by  Collard  for  the  46  puncheons  became  due  in  Lon- 
don, and  was  dishonoured.  It  was  returned  to  and  taken  up 
by  the  plaintiffs  on  the  19th  of  November  ;  and  the  other  bill 
was  also  dishonoured  when  at  maturity,  and  taken  up  by  the 
piaintiflk  Collard's  insolvency  was  generally  known  at  Liver- 
pool about  the  12th  or  14th  of  November. 

On  the  18th  of  November  1831,  the  plaintiffs  gave  notice  to 
the  defendant^  Yates,  not  to  deliver  the  rum  to  any  person  but 
themselves.  On  the  19th  they  made  a  verbal  demand,  and  on 
the  21  st  a  written  demand,  of  the  rum.  which  Yates  refused  to 
ddiver.  The  plaintiffs  had  had  dealings  with  Yates  often 
befiore,  for  some  years  back,  and  had  bought  of  him  large 
qoantities  of  rum,  which  they  left  in  his  cellars ;  and  when 
they  effected  re-sales,  they  gave  delivery  orders  to  the  pur- 
diaserB,  and  Yates  had  not  delivered  any  of  such  rums  bought 
en  former  occasions  by  the  plaintiffs  without  delivery  orders 
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DixoH  from  them.  Yates  was  not  in  the  habit  of  accepting  general 
Yaw.  delivery  orders  ;  but  when  the  plaintiffs  bought  of  him  goods 
joneTTisss.  ^J^^g  ^^  bond,  they  got  orders  accepted  when  they  wanted 
them  out.  In  the  meantime,  the  plaintiffs  looked  after  the 
casks,  sampled  them,  and  coopered  tJiem,  as  occasion  required 
The  plaintiffs  did  not  get  a  delivery  order  accepted  for  either 
of  the  parcels  bought  by  them  on  the  28th  of  June  and  the 
13th  of  August  1831,  but  resold  a  part  of  each  parcel  to  Col^ 
lard  on  the  day  of  the  purchase  ;  to  which  re-sale  the  want  of 
a  delivery  order  was  no  impediment 

The  rums  which  the  plaintiffs  bought  on  the  28th  of  June 
and  13th  of  August  were  sampled  on  the  quay  when  landed, 
and  the  samples  taken  to  Yates's  salesroom.  The  plaintiff  re- 
ceived the  samples  of  those  which  they  did  not  sell  to  CoUard, 
but  not  of  those  which  they  did.  Collard  kept  the  remainder 
at  Yates's.  It  is  the  custom  for  purchasers  of  rum  always  to 
take  the  samples,  and  to  cooper  the  casks.  Collard,  soon  aftw 
the  purchase,  had  the  puncheons  which  he  bought  coopered  ia 
Yates's  warehouse,  and  marked  with  the  letter  C.  The  plain*^ 
tiffs  never  touched  those  puncheons,  or  sampled  them,  but  left 
Collard  to  look  after  them  until  the  21st  of  November,  when 
they  had  them  sampled. 

On  the  28th  of  October,  after  the  negotiation  of  the  bills 
given  by  Collard,  and  before  they  had  arrived  at  maturity, 
Collard  sold  26  puncheons,  part  of  the  46  which  he  had  bought 
of  the  plaintiffs  on  the  13  th  of  August,  to  the  defendant,  Eaye, 
who,  on  the  31st  of  October,  accepted  bills  for  the  price,  which 
were  duly  honoured.  CoUard  got  those  acceptances  from  Kaye^ 
between  ten  and  twelve  in  the  morning  of  the  31st  of  October. 
An  invoice  containing  the  marks  and  numbers  of  the  casks,  and 
stating  where  and  by  whom  the  rum  was  bonded,  was  made 
out  and  delivered  by  Collard  to  Kaye. 

On  the  31st  of  October,  the  cooper  employed  by  the  defen- 
dant, Kaye,  applied  at  the  counting-house  of  Yates  for  permis- 
sion to  have  the  26  puncheons  coopered  and  gauged,  on  behalf 
of  Kaye,  and  about  nine  o'clock  of  that  morning,  Yates's  ware- 
houseman accompanied  the  cooper  to  the  warehouse  of  the 
defendant,  Yates,  when  the  cooper  prepared  the  casks  for  tlie 
ganger,  and  marked  them  J.  A.  E.     On  the  same  day  the 


CONTBACT  OF  SALE.  69 

ganger  attended,  and  gauged  the  puncheons  on  behalf  of  Kaye ;       i^ol^ 
and  on  that  and  the  following  day  the  cooper  coopered  the      Ya». 
casks  on  his  behalf.      The  warehouseman  of  the  defendant  jimJTiSM. 
Yates  was  present  nearly  all  the  time  of  gauging  and  cooper- 
ing the  puncheons.     If  the  cooper  had  met  with  any  impedi- 
ment at  Yates's  at  nine  o'clock  that  morning,  there  would  have 
been  time  to  inform  Kaye  before  he  had  accepted  the  bills  of 
CoUard.     When  the  persons  came  from  the  defendant  Eaye 
to  gauge  the  rums,  they  were  refused  three  times  by  a  clerk  of 
Tates ;  then  Collard  came  and  had  it  done.     The  coopenng 
and  marking  were  also  done  with  Collard's  knowledge,  and  by 
his  permission.    On  the  19th  of  November,  Eaye  presented  to 
the  plaintiffs,  for  their  acceptance,  a  delivery  order  for  the  26 
puncheons  bought  by  them  of  Collard,  which  the  plaintiffs  re- 
ibsed  to  accept. 

The  remaining  18  puncheons  were  sold  by  Collard,  on  the 
7th  of  September,  to  the  defendants,  Bond  and  Proctor,  and  he 
made  out  and  delivered  to  them  an  invoice  specifying  the 
narks  and  numbers  of  the  puncheons,  and  where  and  by  whom 
the  same  was  bonded.  On  the  9th  of  September,  Bond  and 
Proctor  settled  with  Collard  for  these  rums ;  partly  by  cash, 
partly  by  brandies  which  had  been  bought  before,  partly  by 
wines  bought  then,  and  partly  by  a  bill  for  £39,  which  was 
afterwards  paid.  The  samples  of  these  18  puncheons,  and 
which  were  part  of  the  samples  which  Collard  kept  at  Yates's 
ooanting-house,  were  taken  to  Bond  and  Proctor,  after  the  sale 
to  them  ;  out  of  this  lot  of  18  puncheons,  Yates  delivered  three 
to  the  defendants.  Bond  and  Proctor,  with  the  assent  of  Col- 
lard, viz.,  one  on  the  15th  of  October,  one  on  the  1st  of  Novem- 
ber, and  one  on  the  8th  of  November,  upon  separate  delivery 
orders,  signed  by  Bond  and  Proctor,  and  without  any  delivery  . 
order  from  the  plaintiffs. 

On  the  19th  of  November,  Bond  and  Proctor  presented  to 
the  plaintiffs,  for  acceptance,  a  delivery  order  for  the  remainder 
of  the  rums  sold  to  them  by  Collard,  which  the  plaintiffs  re- 
fused to  accept. 

On  the  21st  of  November,  after  the  demand  made  on  Yates 
by  the  plaintiffs,  they,  by  his  permission,  sampled  the  41 
poncheons  then  remaining  in  his  warehouse. 
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Duos  In  October  1830»  the  plaintiffs  bought  a  quantity  of  rum 

Y^      from  Yates  at  two  and  three  montbai'  credit,  which  they  resold 
JiiaeVissti.  on  the  same  day  to  CoUard. 

Orbsswell  for  the  Plaintiffs. — The  plaintiffs  bought  the 
rum  of  Yates,  paid  for  it^  and  were  thereupon  entitled  to  tb^ 
possession.  As  between  Yates  and  them,  if  no  jus  tertii  can  be 
set  up,  they  are  clearly  entitled  to  recover.  Yates  was  never 
authorized  by  the  plaintiffs  to  deliver  the  rum  to  any  other 
person ;  and  the  plaintiffs  cannot  be  affected  by  that  which  was 
done  between  CoUard  and  the  other  defendants.  CoUard  bar* 
gained  for  the  rum,  and  gave  bUls  in  payment :  and  it  may  be 
said,  that  as  be  purchased  on  credit,  while  the  bills  were  run*' 
ning,  he  might  have  claimed  to  have  possession.  But»  firsts 
there  is  evidence  of  a  contract,  or  condition,  that  the  plaintiA 
should  not  part  with  the  possession  tiU  the  bills  were  paid. 
Collard  asked  for  a  general  delivery  order ;  the  plaintiff  re- 
fused to  give  it :  they  offered  an  order  for  one  or  two  punche<HU, 
and  that  order  Collard  accepted.  There  was,  therefore,  an 
assent  on  his  part  to  the  residue  of  the  rum  remaining  in  the 
plaintiffs'  hands,  and  he  could  not  then  confer  a  right  on  a  third 
person.  Secondly,  as  Collard  did  not,  in  fact,  insist  upon  pos^ 
session  whUe  the  bills  were  running,  the  plaintiffs,  after  the 
bUls  were  dishonoured,  had  a  right  to  retain  the  rum;  and 
CoUard's  right  of  possession  was  defeated  by  his  subsequent  • 
insolvency  :  Bloxam  v.  Sanders,  4  B.  and  (7.  941 ;  Bloxam  v. 
Morley,  4  B.  and  C.  951.  For  though  the  property  in  goods 
sold  upon  credit  vests  in  the  vendee,  it  is  liable  to  be  divested 
if  the  contract  is  not  performed  by  the  purchaser,  Langfort  v. 
Tiier,  1  SaJk.  113,  Anonymous,  Dyer,  29  b.  An  attorney  hav- 
ing a  lien  on  papers,  loses  it  by  taking  a  biU  for  his  demand, 
but  if  that  is  dishonoured,  his  lien  revives,  Stevenson  v.  Blake' 
loch,  1  M.  and  S.  535  ;  and  where  goods  are  in  transitu,  insol- 
vency of  the  purchsj^er  before  delivery  authorizes  the  consignor 
to  resume  possession  :  Clay  v.  Harrison,  10  B.  and  C.  99.  The 
acts  of  Collard  in  marking,  gauging,  and  coopering,  were  not 
sufficient  to  deprive  the  plaintiffs  of  their  lien ;  for  even  al- 
though those  acts  might  be  considered  as  done  with  the  plain* 
tiffs'  consent,  they  were  not,  as  between  the  parties,  sufficient 
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to  constitute  a  delivery  or  taking  possession.     The  custom  as      i>nov 

to  (ieliTery  orders  was  well  known  to  Collard  ;  and  there  is  no      TAm. 

ease  to  shew  that  the  lien  was  determined  by  such  act,  unless  junBi^es^ 

they  were  intended  by  the  parties  to  have  such  effect ;  and 

here  the  vendors  had  no  such  intention.     A  consignor's  right 

to  stop  in  transitu  is  not  taken  away  by  the  consignee's  having 

partly  paid  for  the  goods,  nor  by  his  putting  his  initials  on 

them,  that  not  being  done  by  way  of  taking  possession,  Hodyson 

T.  Loy,  7  T.  R.  440.     Such  marking  by  a  vendee  does  not 

amount  to  an  acceptance  within  the  statute  of  frauds,  BaJdey  v. 

tarheTy  2  B.  and  C.  37.     And  where  goods  were  bonded  in 

tke  vendor's  name,  partly  in  his  own  and  partly  in  the  ware^ 

booses  of  other  persons,  and  he  resold  to  A.,  who  took  samples 

OQt  of  the  bulk  and  mailed  the  casks  with  his  initials,  but  he 

did  not  get  any  delivery  order,  nor  give  notice  to  the  owners  of 

the  warehouses^  it  was  held  that  the  goods  remained  in  the 

order  and  disposition  of  the  vendor,  who  afterwards  became 

lanknipt,  and  passed  to  his  assignees :   Knowles  v.  HorsfaU^ 

S£  and  ^.134. 

It  may  be  said  that,  by  the  delivery  of  part,  the  whole  vested 
in  Collard.  But  the  answer  to  that  is,  that  a  delivery  of  part 
eu  only  operate  as  a  constructive  delivery  of  the  whole,  when 
80  intended.  In  Sluhey  v.  Hayward,  2  H.  BL  504,  where  the 
deKvery  of  part  was  held  to  destroy  the  right  of  stopping  the 
remainder  in  transitu^  there  appeared  to  be  no  intention,  either 
previous  to  or  at  the  time  of  delivery,  to  separate  that  part  of 
the  cargo  from  the  rest.  In  Hinde  v.  Whitehause,  7  East  558, 
the  samples  were  delivered  as  part  of  the  things  purchased,  to 
make  up  the  quantity.  In  Bhxam  v.  Sanders,  4  B.  and  C» 
947,  samples  and  invoices  were  delivered ;  but  it  was  held 
that  there  was  no  delivery  of  the  article  purchased ;  and  in 
Co(^)er  T.  Elston,  7  T.  R  14,  where  a  sample  of  wheat  was 
delivered,  but  it  was  no  part  of  the  quantity  sold,  that  was 
held  to  be  no  delivery  to  take  the  case  out  of  the  statute  of 
frauds.    So  far  as  to  Collard. 

Then  the  sub-vendees  cannot  be  in  a  better  situation.  First, 
as  to  Eaye  ;  on  the  28th  of  October,  he  bought  26  puncheons 
of  Collard,  accepted  bills  on  the  31st  of  October,  and  received 
in  invoice,  shewing  where  the  rum  was  bonded,  and  by  whom. 
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Dixon      Eaye  sent  the  gauger  and  cooper  to  gauge  and  mark  the  casks. 

Taw.      but  Yates's  clerk  refused  to  let  them  do  it ;  Collard  then  came 

JuneTTisss.  ^^^  ^ad  it  done.     A  prudent  purchaser  would  have  inquired 

whose  property  it  was  :  he  would  have  learnt  the  circumstances, 

and  that  there  could  be  no  valid  transfer  without  a  delivery 

order. 

Then  as  to  Bond  and  Proctor.  Collard  sold  the  18  pun- 
cheons on  the  7th  of  September,  and  on  the  9th  they  paid  him 
for  them,  partly  by  cash  and  bills,  partly  by  writing  off  an  old 
debt.  The  samples  were  taken  to  their  counting-house  fran 
Yates's,  where  they  had  previously  been  left.  Bond  and  Proc- 
tor presented  delivery  orders  to  the  plaintiffs  for  acceptance. 
If  the  taking  of  the  samples  at  first  by  Collard  did  not  0(^rate 
as  a  delivery  to  him,  no  more  would  the  taking  of  them  be  a 
delivery  to  Bond  and  Proctor.  They  shewed  they  had  know- 
ledge of  the  custom  of  trade  by  producing  delivery  orders.  In 
Stoveld  V.  HugheSy  14  East  308,  there  was  an  assent  by  the 
first  vendor  to  the  sub-sale.  In  Chaplin  v.  RogerSy  1  EMt  192, 
there  was  evidence  of  a  delivery  of  the  whole  to  the  first  vendee. 
In  Hammond  v.  Anderson,  1  New  R.  69,  there  was  an  order  for 
deb'very  of  the  whole  to  the  vendee.  It  may  be  said  that  the 
giving  of  an  invoice  to  Collard  enabled  him  to  go  into  the 
market  and  sell  the  goods ;  but  there  was  no  act  done  by  the 
plaintiffs  which  enabled  Collard  to  deceive  a  cautious  purchaser. 
The  custom  of  Liverpool  was  well  known,  and  no  delivery  order 
was  given.  The  invoices  delivered  by  Collard  to  the  sub-vendees 
stated  where  the  goods  were  bonded,  and  in  whose  name  ;  and 
therefore  they  might  inquire.  It  does  not  appear  that  the  in- 
voice held  by  Collard  was  ever  seen  by  them. 

WiOHTMAN  FOB  Kaye. — Kayo  is  entitled  to  recover  against 
Yates  the  26  puncheons  of  which  he  was  the  purchaser.  If 
Collard  had  the  property  in  him  at  one  time,  Kaye  now  has  it 
The  only  difference  is,  that  Collard,  after  having  dishonoured 
his  bills,  would  not  have  been  able  to  enforce  his  claim  against 
the  plaintiffs  ;  but  he,  before  the  dishonour  of  the  bills,  having 
transferred  the  goods  to  Kaye,  who  paid  for  them,  the  right  of 
property  is  in  the  latter.  All  acts  of  ownership  were  exercised 
by  Collard  and  by  Kaye  ;  Collard  took  samples,  and  he  and  Kaye 
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marked  and  coopered  the  casks.  CoUard's  bills  were  imme-  i>»oif 
diately  negotiated  by  the  plaintiffs ;  they  then  became,  and  Yjm. 
continued  at  the  time  of  the  sale  by  CoUard  to  Kaye,  paid  jnneTlsss. 
Tenders,  and  had  no  lien :  Hoi^ncastk  v.  Farran^  3  B.  and  A. 
497.  It  is  true  no  delivery  order  was  given  by  the  plaintiffs ; 
but  that  is  not  usual  until  goods  are  wanted.  The  plaintiffs 
themselves  had  no  delivery  order,  but  they  had  paid  :  so  had 
Kaye.  If  either  party  is  to  sustain  a  loss,  it  should  be  that 
person  whose  conduct,  in  giving  credit  to  a  second  party,  has 
enabled  the  latter  to  sell  to  a  third  party,  by  whom  he  has 
been  actually  paid.  Here  the  plaintiffs  were  in  fault,  by  suffer- 
ing Collard  to  appear  to  third  persons  as  a  vendor  having  title. 
Tlie  plaintiff  never  exercised  any  acts  of  ownership :  they 
never  touched  the  property.  [Parke,  J. — They  touched  it  as 
much  as  if  they  had  bought  it  from  a  third  person,  and  had 
paid  for  it  and  delivered  it  to  Yates  as  a  warehouseman.  He 
was  their  agent ;  the  goods  were  ascertained,  their  right  to 
them  was  ascertained ;  they  had  put  their  marks  upon  the 
cades,  and  there  was  a  valid  contract  as  between  them  and 
Yates,  by  which  the  property  vested  in  them.]  There  was  an 
equally  valid  contract  to  pass  the  property  as  between  the 
plaintiffs  and  Collard.  The  plaintiffs  had  not  refused  to  give 
Collard  any  delivery  order,  they  only  said  if  Collard  wanted 
one  or  two  he  should  have  them  ;  but  they  could  not  have  ab- 
solutely refused  to  give  him  a  general  order  while  his  bills  were 
outstanding,  without  subjecting  themselves  to  an  action.  Then 
Collard,  having  the  property  in  the  rums,  sold  26  puncheons  to 
Kaye.  It  is  not  found  that  the  invoice  held  by  Collard  was 
ever  shewn  to  Kaye  ;  but  the  plaintiffs,  by  giving  Collard  such 
a  document,  might  have  misled  purchasers,  and  were  therefore 
in  fault.  It  is  said  that  Kaye  ought  to  have  inquired  whether 
Ihe  rums  had  been  actually  delivered  to  Collard.  If  he  had 
done  so,  Collard  would  have  shewn  him  the  invoice,  by  which 
he  would  have  appeared  as  the  purchaser.  Davis  v.  Reynolds^ 
4  Camp.  267  ;  1  Stark  115,  shews  that  a  vendor  who  takes  the 
vendees  acceptance  in  payment  cannot  stop  the  goods  in 
tansitu.  [Pattbson,  J. — Unless  the  bill  has  been  dishonour- 
ed.] If  the  original  vendor  give  credit,  by  taking  the  vendee's 
acceptance  in  payment,  he  thereby  gives  the  vendee  a  jus  dis- 
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i>noN  ponendi.  Kaye  is  entitled  as  against  Yates,  because  he,  by 
Taw.  Collard,  his  clerk  and  i^ent,  allowed  Kaye  to  pnt  his  marks  on 
Jtmevisss.  ^^  casks,  and  thereby  induced  him  to  ^ve  CoUard  bills  in 
payment.  Collard,  who  is  both  the  vendor  and  purchaser  of 
these  goods,  has  the  management  of  Yates's  cellar,  and  is  per- 
mitted by  him  to  appear  as  if  he  had  the  disposal  of  them.  It 
is  not,  therefore,  for  Yates  now  to  set  up  a  jus  tertii  against  a 
purchaser  from  CoUard.  He  must  take  the  consequences  of 
Collard's  acts.  [Parke,  J. — Collard  was  the  Tender,  as  be- 
tween him  and  Eaye,  and  must  be  considered  as  a  third  party, 
unconnected  with  Yates.  Pattbson,  J. — In  Graven  v.  Ryder^ 
6  Ta/ufU.  433 ;  2  Marsh  127,  the  goods  were  sold  under  a 
contract  to  deliver  them  free  on  board  a  vessel  named  by  the 
buyer.  The  vendors  delivered  them  on  board  such  vessel,  and 
took  a  receipt  which  purported  that  the  goods  sold  were  receiv* 
ed  on  their  (the  vendors')  account.  The  vendee  accepted  bilb 
for  the  amount,  but,  before  they  became  due,  stopped  payment ; 
and  there,  although  the  master  of  the  vessel  had  executed  a  bill 
of  lading  to  a  subsequent  purchaser,  it  was  held  that  the  first 
vendors  retained  their  property  in  the  goods  by  keeping  the 
receipt  for  them  ;  and  that,  so  long  as  they  kept  the  receipt  in 
their  own  hands,  there  was  not  a  complete  delivery  to  the 
buyer.]  In  the  present  case  it  appeared  that  delivery  notes 
were  only  taken  as  wanted.  The  goods  remained  in  the  hands 
of  the  warehouse-keeper  as  the  agent  of  the  purchaser ;  and 
the  right  of  property  passed  to  the  subsequent  vendees  in  the 
same  manner  as  it  did  to  the  first. 

RoscoB  POR  Bond  and  Proctor. — It  cannot  be  disputed, 
that  at  the  time  of  the  sale  by  Collard  to  Bond  and  Proctor 
(which  was  before  Collard's  insolvency)  the  right  of  property 
and  possession  had  passed  to  Collard.  The  original  vendor 
could  not  then  have  refused  to  deliver  to  a  purchaser  or  a  sub- 
purchaser. Then  did  Collard's  subsequent  insolvency  divest 
that  right  1  The  plaintiffs'  right,  which  revived  on  the  non- 
payment of  the  bills  by  Collard,  was  merely  an  equitable  lien. 
It  is  similar  in  principle  to  the  right  of  stopping  in  transitu^ 
which  is  an  equitable  right  only.  This  is  laid  down  by  Bullbr, 
J.,  m  Lickbarraw  v.  Mason,  6  East  27,  note,  and  ElKs  v.  ffunt, 
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3  r,  /2.  469  ;  and  by  Lord  Ken  yon  in  Hodgson  v.  Loy,  7  T.       dixoh 
&  445  ;  and  Mr.  Bell  in  his  Commentaries  on  the  Laws  of      Yaots. 
Scotland,  p.  209,  where  all  the  cases  are  collected,  says  that  juneTlssa. 
the  right  is  founded  entirely  on  equity.   If  the  right  of  stopping 
in  transitu  be  only  an  equitable  lien,  it  is  clear  that  it  qannot 
be  exercised  by  the  plaintiffs  (who  enabled  Collard  to  go  into 
the  market  with  an  apparent  title)  against  Bond  and  Proctor, 
who  are  purchasers  for  value,  and  without  notice  of  any  defect 
of  title  in  the  vendee.    In  Lempriere  v.  Pasley,  2  T.  R  490, 
AsHHURST,  J.,  says,  "  As  between  a  person  who  has  an  equita- 
ble lien,  and  a  third  person,  who  purchases  the  thing  for  a 
valaable  consideration,  and  vrithout  notice,  the  prior  equitable 
lien  shall  not  overreach  the  title  of  the  vendee.^'     So  in  Snee 
T.  Prescott^  reported  in  1  Atkyns  245,  but  more  accurately 
stated  in  the  judgment  of  Buller,  J.,  in  lAckbarrow  v.  Mason^ 
6  East  28,  note,  Lord  Hardwioke  says,  ^  where  goods  have 
been  negotiated  and  sold  again  there  it  would  be  mischievous 
to  say  that  the  vendor  or  factor  should  have  a  lien  upon  the 
goods  for  the  price ;  for  then  no  dealer  would  know  when  he 
purchased  goods  safely.     In  Kinloch  v.  Craig ^  S  T.  R  787, 
Etrb,  C.  B.,  says,  that ''  the  right  of  stopping  goods  in  transitu 
never  occurs  but  as  between  the  vendor  and  vendee ;"  and 
Buller,  J.,  in  lAckbarrow  v.  Mason,  6  East  31,  note,  considers 
tlie  terms  vendor  and  vendee,  as  used  by  Eyre,  C.  B.,  to  apply 
to  the  persons  who  buy  of  and  sell  to  each  other.     Bayley,  J., 
in  Howes  v.  Waison,  2  B.  and  G.  542,  speaking  of  the  ordinary 
case  of  a  vendor  and  vendee,  says,  "  In  such  cases,  justice  re- 
quires that  the  vendee  shall  not  have  the  goods  unless  he  pays 
the  price.     If  he  cannot  pay  the  price,  the  vendor  ought  to 
have  his  goods  back ;  but  if  the  question  arises,  not  between 
the  original  vendor  and  the  original  vendee,  but  between  the 
original  vendor  and  a  purchaser  from  the  vendee,  that  pur- 
chaeller  having  paid  the  full  price  for  the  goods,  what  is  the 
honesty  and  justice  of  the  case  ?     Surely  that  the  vendee,  who 
has  paid  the  price,  shall  be  entitled  to  the  possession  of  the 
goods.^'     The  present  case  must  be  governed  in  principle  by 
Uckbarrovj  v.  Mason,  2  ?l  ii.  63  ;  1  H.  BL  357  ;  6  East  20, 
fiofo,  which  was  decided  upon  the  ground,  that  the  property 
was  transferred  by  the  indorsement  of  the  bill  of  lading  ;  which, 
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Dixon  in  fact,  is  no  more,  than  a  declaration  by  the  consignee,  that 
Yates.  the  indorsee  of  the  bill  of  lading  is  the  owner  of  the  goods. 
June~i888.  Now,  an  invoico  is  a  declaration  by  the  vendor  that  the  pur- 
chaser is  the  owner  of  the  goods,  and  it  ought  to  have  the  same 
eflfect.  In  Green  y.  Eaythome,  1  Stark  447,  there  had  been  an 
invoice  and  samples  given  to  the  purchasers,  who  resold,  and 
the  vendors  had  delivered  (as  here)  parcels  of  the  goods  to 
diflFerent  sub-purchasers ;  and  Lord  Ellknborough  says, — "  I 
am  of  opinion  that  this  was  an  executed  contract.  Here  was  a 
sale  of  68  bags,  which  were  delivered  out  by  the  vendors  from 
time  to  time,  according  to  the  order  of  the  vendees,  who  were 
furnished  with  an  invoice  and  samples  to  enable  them  to  go 
into  the  market."  A  new  trial  was  moved  for,  and  refused,  on 
the  ground  that  the  vendors,  who  had  received  a  delivery  OTd&r 
from  the  sub-purchasers  before  the  insolvency  of  the  purchasers, 
should  have  repudiated  it  in  order  to  retain  their  lien.  Here, 
it  appears,  that  the  first  bill  given  by  Collard  for  the  35  pun- 
cheons, purchased  by  him  from  the  plaintifis  on  the  28th  of 
June,  was  dishonoured  on  the  5th  of  October,  and  taken  up  by 
the  plaintifis ;  on  that  day,  therefore,  they  knew  of  his  insolr 
vency.  Yet,  subsequently,  on  the  15th  of  October,  and  the  1st 
and  7th  of  November,  their  agent,  Yates,  delivered  three  pun- 
cheons to  the  order  of  the  defendants.  Bond  and  Proctor.  The 
plaintifis  cannot,  after  a  recognition  of  Bond  and  Proctor's  title, 
with  notice  of  CoUard's  insolvency,  turn  round  upon  Bond  and 
Proctor,  and  insist  upon  their  lien.  They  should,  at  least,  when 
the  delivery  order  of  Bond  and  Proctor  was  presented,  on  the 
15th  of  October,  have  informed  them  that  Collard  was  insol- 
vent, and  that  they  insisted  upon  their  lien.  And  the  delivery 
of  two  puncheons  to  the  order  of  Collard,  and  of  three  to  the 
order  of  Bond  and  Proctor,  was  such  a  delivery  of  part  as 
amounted  to  a  constructive  delivery  of  the  whole,  and  put  an 
end  to  the  right  of  the  plaintifis  to  retain  the  remainder: 
Slubey  v.  Hayward^  2  H.  Bl  504  ;  Hammond  v.  Anderson^  1 
New  R  69.  It  is  true,  that  a  part  delivery,  where  some  act 
remains  to  be  done  before  the  property  in  the  whole  can  vest  in 
the  vendee,  will  not  vest  the  whole  in  him  ;  and  upon  that 
ground  it  was  decided,  in  Hanson  v.  Meyer ,  6  East  614,  that  a 
part  delivery  of  goods  did  not  divest  the  right  of  the  vendors 
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to  stop  the  remainder  in  transitu.  [Per  Lokd  ELLENBOROtiOH,  dkon 
in  Stoveld  v.  Hughes,  14  East  313,  and  Littledalb,  J.,  in  yI^mm. 
Simmons  v.  Swift,  5  B.  and  C,  864.]  But  "  whenever  there  is  a  junrTlsss. 
complete  delivery  of  part  of  one  entire  cargo  to  the  consignee, 
the  transitus  is  ended,  and  the  consignor  cannot  stop  the  re- 
mainder: per  Bayley,  J.,  in  Crawshay  v.  Eades,  1  B,  and  C. 
183.  Supposing  the  plaintiffs,  notwithstanding  the  sale  by 
Collard  to  Bond  and  Proctor,  would  have  had  a  right  to  stop 
the  goods,  that  right  has  been  divested.  The  right  to  stop  in 
transitu  is  defeated,  if  the  goods  have  come  to  the  possession  of 
tie  vendee  :  but  where  they  are  in  the  possession  of  an  agent 
or  warehouseman,  (even  the  vendor's,)  the  lien  may  be  defeated 
by  circumstances  which  are  evidence  of  delivery ;  as  the  trans- 
fer of  the  goods  in  the  warehouseman's  books  from  the  vendor's 
into  the  vendee's  name,  Harman  v.  Anderson,  2  Campb.  243  ; 
or  the  receipt  (rf  warehouse  rent  from  the  vendee,  Hurry  v. 
Mangles,  1  Campb.  452 ;  or  any  act  of  ownership  exercised 
upon  the  goods  by  him,  such  as  the  marking,  or  the  packing 
or  unpacking  the  goods  by  him  :  Ellis  v.  Hunt,  3  T.  R.  464  ; 
Slfmld  Y.  Hughes,  14  East  313  ;  Wright  v.  Lawes,  4  Esp.  N.  P. 
C  84.    Here  Yates  became  the  agent  or  servant  to  Collard  as 

fsoon  as  the  latter  marked  and  coopered  the  casks,  and  had 
samples.  The  fact  of  the  plaintiffs  having  omitted  to  give  a 
delivery  order  is  immaterial,  because  their  suffering  Collard  to 
deal  with  the  property  as  his  own  is  stronger  than  any  delivery 
order.  In  Foster  v.  Frampton,  6  B.  and  C.  107,  the  purchaser 
went  to  the  warehouse  of  the  carrier  and  took  away  part  of  the 
goods,  and  desired  that  the  rest  might  remain  in  the  ware- 
house, and  it  was  held  that  the  transitus  was  thereby  at  an  end. 
As  to  the  question  whether  the  plaintiffs  by  giving  a  receipt 
enabled  Collard  to  commit  a  fraud,  and  so  are  precluded  from 
recovering ;  Bayley,  J.,  in  Hawes  v.  Watson,  2  B,  and  G.  543, 
ays, — ^"  There  are  many  cases  in  which  it  has  been  held  that  if 
the  first  vendor  does  anything  which  can  bo  considered  as 
sanctioning  the  sale  by  his  vendee,  that  destroys  all  right  of 
the  former  to  stop  in  transitu!'  [Parke,  J. — Bond  and  Proc- 
tor took  no  possession.]  Collard,  their  vendor,  had  taken  such 
possession  as  divests  the  original  vendor's  right  to  stop.  Craven 
T.  Ryder,  6  Taunt.  343 ;  2  Marsh,  127;  Holt,  N.  P.  C  1 00,  turned 
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i>ixoN      on  very  particular  circumstances,  and  was  decided  on  the  ground 
Yates.      that  the  pcrsou  holding  the  lighterman's  receipt  had  control 
jane~i888.  ^^^^  t^®  goods  till  he  had  exchanged  it  for  the  bill  of  lading. 

Cowling  for  Yatbs. — First,  assiuning  that  Yates  is  to  be 
considered  responsible  for  the  acts  of  his  clerk  Collard,  those 
acts  were,  under  the  circumstances,  justifiable.  But,  secondly, 
Yates  is  not  responsible  for  CoUard's  acts,  either  to  the  pkintiffi 
or  to  his  co-defendants,  because  those  acts  all  passed  among 
those  parties  behind  the  back  of  Yates.  Everything  was  the 
act  of  Collard ;  Yates  was  in  ignorance  of  all  until  the  18th  of 
November.  Even  the  delivery  of  the  three  puncheons  was  Col- 
lard's  act.  It  is  clear  that  the  property  in  the  goods  was 
changed  by  the  sale.  The  custom  referred  to  is  confined  merely 
to  the  delivery  of  goods,  and  the  want  of  the  delivery  order  is 
no  impediment  to  a  re-sale.  The  first  question  will  be,  whether 
the  plaintiffs  ever  transferred  away  the  right  of  possession.  If 
the  rum  had  been  in  their  own  possession,  they  would,  by  their 
sale  to  Collard  on  credit,  have  passed  away  both  their  right  of 
property  and  possession  :  Bloxam  v.  SanderSy  4  B.  and  G.  948, 
per  Baylby,  J.,  citing  Toohe  v.  Hollingsworthy  5  T.  R.  215. 
The  case  must  be  the  same  where  the  goods  are  in  the  posses- 
sion of  an  agent,  unless  the  contrary  appear  from  some  general 
usage  or  peculiar  mode  of  dealing  between  the  parties ;  for  an 
agent  stands  in  the  place  of  his  principal,  Wilson  v.  Andertan, 
1  B.  and  Ad.  450 ;  Hardman  v.  Wilcoch,  9  Bing.  382  ;  and 
although  an  agent  is  estopped  from  setting  up  the  title  of  third 
persons  unless  they  make  a  claim  on  him,  he  is  not  estopped  if 
they  do,  any  more  than  a  tenant  is  estopped  firom  disputing 
his  landlord's  title  under  the  same  circumstances :  Pope  v.  Big^ 
9  B.  and  G.  245.  It  is  even  doubtful  whether  a  usage  between 
a  seller  and  his  warehouseman  not  to  deliver  without  a  delivery 
order  can  be  good  as  against  the  latter,  when  the  seller  has 
parted  with  his  right  of  property  and  also  of  possession ;  for  it 
is  clear  that  an  agent  is  justifiable  in  delivering  goods  to  the 
person  entitled  to  them,  although  contrary  to  the  directions  ol 
his  principal,  and  his  own  express  promise  to  him  :  Syeds  v.  Hay. 
4  T,  R  260  ;  per  Lord  Tbntbrden  in  Howard  v.  Thicker,  1  B 
and  Ad.  713  ;  and  per  Parke,  J.,  in  Brandt  v.  Bowlby,  2  B.  and 
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Ad.  937, 938.  But  the  usage  proved  has  really  no  application  to       i>ixo« 
the  case.    If  the  plaintiffs  had  placed  their  own  goods  in  Yates's      taw. 
warehouse  it  would  have  applied ;  but  that  was  not  the  case ;  and  juoeTlsas. 
therefore  the  usage  rather  tends  to  shew  that  the  plaintiffs  never 
obtained  the  right  of  possession,  but  only  had  the  right  of  having 
a  deUvery  order  accepted  by  Yates ;  and  there  is  nothing  in 
the  usage  to  shew  that  they  might  not  pass  away  that  right 
without  a  delivery  order.     The  usage,  too,  if  construed  as  ex- 
tensively as  contended  for,  is  bad  in  itself,  as  being  contrary  to 
a  general  principle  of  law,  because  it  would  put  the  agent  in  a 
different  position,  as  regards  the  world,  from  his  principal  : 
Toddy.  Beid,  4  B,  and  A.  210.     Customs  encouraging  trade, 
and  merely  contradicting  technical  rules  of  law,  may  be  good  ; 
but  the  custom  here  should  have  been  more  strictly  proved  ;  it   • 
should  have  been  expressly  made  out  that  the  goods  are  never 
considered  in  the  trade  as  delivered  until  a  delivery  order  is 
accepted ;  or  that  the  goods  cannot  be  delivered  without  a  de- 
livery order  ;  whereas  the  proof  is  confined  to  the  mere  mode 
of  deUvery,  to  the  practice  actually  followed  by  warehousemen 
in  delivering.     A  deUvery  order  is  not  like  a  dock  warrant, 
which  is  the  symbol  of  property,  and  passes  the  property  men- 
tioned in  it,  like  bills  of  lading  or  exchange.     A  deUvery  order 
is  not  a  negotiable  instrument ;  the  want  of  it  will  not  prevent 
a  sale  ;  it  only  passes  between  the  owner  of  the  goods  and  the 
varehouseman.     It  is  never  used  before  the  goods  are  wanted 
oat     It  is  not  preserved  in  the  warehouseman's  oflBce  as  a 
record  of  the  title  to  the  property.     Suppose  the  plaintiffs  had 
▼erbaUy  authorized  Yates  to  deliver  the  rum,  and  he  had  done 
80,  could  trover  afterwards  have  been  maintained  on  the  ground 
ahat  they  had  given  him  no  written  deUvery  order  ?  In  Knowles 
?.  HorgfaU,  5  B.  and  A.  134,  where  the  custom  relative  to  de- 
livery orders  was  more  fuUy  proved  than  in  the  present  case, 
Lo&D  Tentebdsn  said,  (5  B.  and  A.  139,)  that  if  the  plaintiff 
(the  vendee)  had  given  notice  of  the  sale  to  the  warehouse- 
keeper,  the  latter  would  not  then  have  been  justified  in  deliver- 
ing the  goods  to  any  other  order  than  that  of  the  plaintifi*.     In 
fact,  deUvery  orders  seem  to  have  been  introduced  to  obviate 
the  difficulty  which   the  warehouseman   might  be  under   in 
knowing  to  whom  he  should  deliver.    Such  an  order,  signed  by 
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Dixon  the  person  in  whose  name  the  goods  stood,  would  naturally  be 
Yatms.  the  best  evidence  of  a  right  to  a  delivery.  This  is  solely  for  the 
June"7^838.  Convenience  and  advantage  of  the  warehouseman ;  but  if  he 
obtains  by  any  other  means  the  knowledge  that  the  buyer  is 
entitled  to  the  right  of  possession,  he  will  be  justified  in  deliver- 
ing to  him.  The  invoice  is  sufficient  evidence  ;  and  the  case  is 
the  same  in  the  present  instance  as  if  the  invoice  had  been 
shewn  to  Yates ;  for  if  Yates  is  to  be  responsible  for  CoUard's 
acts,  CoUard's  knowledge  must  be  taken  to  be  his. 

If,  then,  Yates  may  set  up  the  rights  of  others,  the  plaintifis' 
right  of  stoppage  in  transitu  is  extinguished  by  CoUard's  re-sale 
while  the  bills  given  by  him  were  outstanding :  Davis  v.  Bet/- 
nolds,  1  Starh  115  ;  4  Gampb.  267.    Graven  v.  Ryder,  6  Taunts 
•    433  ;  2  Marsh.  127,  is  distinguishable  :  the  reason  of  that  de — 
cision  is  shewn  by  the  judgment  of  Lord  Tentbrden  in  RucSm 
V.  Hatfield,  5  B.  and  A.  632.    The  deUvery  also  of  the  sample^ 
by  the  plaintiffs  to  CoUard  extinguished  the  right  of  stoppage 
for  the  delivery  of  part  is  a  delivery  of  the  whole.     (On  th= 

point  he  referred  to  cases  which  have  been  already  mentioned 

This  is  more  particularly  the  case  when  the  part  delivered  cohc: 
sists  of  samples,  as  in  the  present  instance,  which  are  intends « 
to  be  carried  to  market,  and  exhibited  as  part  of  a  larger  quaBa- 
tity  supposed  to  be  in  the  power  of  the  holder  of  them  :  Einde 
V.  Whitehouse,  7  East  558  ;  Foster  v.  Frampton,  2  Gar.  and  /! 
470  ;  8.G6  B.  and  G.  107.     In  Gooper  v.  Elstm,  7  T.  R.  14, 
and  Bhxam  v.  Morley,  4  B.  and  G.  951,  the  samples  were  not 
parcel  of  the  bulk.     (He  also  relied  upon  the  marking  of  the 
casks,  as  shewing  a  delivery,  and  extinguishing  the  right  to 
stop  in  transitu.)     Besides,  the  plaintiffs  are  estopped  from 
claiming  the  rum  as  against  Yates,  by  suffering  CoUard  to 
cooper  and  mark  the  casks,  and  act  as  the  owner :  they  have 
put  it  in  his  power  to  commit  a  fraud  on  Yates  and  the  world ; 
and,  although  the  master  is  generally  responsible  for  the  acts 
of  his  servant,  he  is  not  so  responsible  to  another  person  by 
whose  improper  conduct  those  acts  are  produced.     The  plain- 
tiffs contend  that  Yates  is  liable  for  allowing  CoUard  to  deal  on 
his  own  account ;  but  it  is  not  found  that  he  allowed  CoUard  to 
use  his,  Yates's,  warehouse  as  his  own.     The  plaintiffs  should 
have  informed  Yates  of  the  sale  to  CoUard.    Thej^  knew  Col- 
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lard  was  his  clerk,  and  had  the  control  over  the  warehouse,       dixoh 
and  might  commit  a  fraud  on  his  master ;  and  they  put  it  in      ya» 
bis  power  to  do  so  by  delivering  the  invoice,  samples,  &c.    The  j^JTlfisa 
plaintiffs  sold  to  Collard  on  the  same  days  they  purchased  of 
Yates,  at  increased  profit.    They  in  effect  bought  for  Collard 
'  on  commission.     They  gave  him  vouchers  and  samples,  and 
aDowed  him  to  cooper,  in  order  that  he  might  go  into  the  mar- 
ket and  obtain  purchasers ;  and  if  he  failed  in  that,  they  in- 
tended to  reserve  to  themselves  the  power  of  coming  on  Yates, 
by  keeping  back  the  dehvery  orders.     They  never  informed 
Fates  of  the  applications  made  by  Collard  to  them  for  such 
orders,  even  after  the  5th  of  October,  when  the  first  bill  was 
dishonoured.    The  right  of  stoppage  ought  to  have  been  exer- 
cised within  a  reasonable  time  after  they  were  aware  of  Col- 
iard's  insolvent  situation :  Green  v.  ffaj/thome,  1  Stark  447. 

But  if  the  plaintiffs  are  entitled  to  recover  any  portion,  then 

Yates's  co-defendants  ought,  as  to  so  much,  to  be  barred  of 

tlieir  claims  against  him.     They  were  guilty  of  negligence,  at 

leasts  in  not  inquiring  into  Collard's  title  to  the  rums.    The 

circumstances  ought  to  have  excited  their  suspicion,  and  they 

ahould  have  made  inquiries  of  Yates,  and  of  the  custom-house 

officer  who  superintended  the  bonded  warehouse,  and  who,  by 

6  G.  4,  c.  112,  s.  9,  is  bound  to  keep  a  transfer-book,  open  to 

the  public.     After  dealing  with  Collard  as  a  principal,  they 

have  no  right  to  fall  back  on  Yates,  who  is  to  be  considered,  as 

far  as  they  are  concerned,  as  unconnected  with  Collard.    Bond 

and  Proctor  merely  received  the  samples  which  the  plaintiffs 

had  left  in  Collard's  possession,  and  which  the  latter  had  kept 

concealed  from  Yates.     If  the  taking  of  samples,  the  marking, 

Ac,  are  not  to  be  considered  as  amounting  to  a  delivery,  and 

barring  the  right  of  stoppage  in  transitu^  then  neither  of  the 

co-defendants  ever  obtained  the  possession,  and  it  is  clear  that 

they  never  acquired  the  reputed  ownership :  Knowles  v.  Hors- 

fall,  5  B.  and  A.  134. 

Denman,  C.  J. — In  this  case  it  appears  that  the  plaintiffs 
purchased  46  puncheons  of  rum  lying  in  the  warehouse  of  the 
defendant  Yates,  and  paid  for  them,  and  thus  became  the 
owners.    They  sold  a  part  of  the  rum  to  Collard,  a  clerk  in  the 
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Dixon      service  of  Yates,  and  he  paid  for  that  part  by  bills,  which  were 
Yates.      afterwards,  but  before  the  plaintiffs  had  demanded  possession 
JuncTTisss.  of  the  rum,  dishonoured.    The  right  of  property  and  possession 
thereby  revested  in  the  plaintiffs,  unless  something  had  been 
done  in  the  interval  to  divest  them  of  their  right  of  possession. 
While  the  bills  were  running,  Collard  had  the  power  to  take 
the  rum  into  his  possession,  and  to  dispose  of  and  sell  it,  but  he 
did  not  exercise  that  power  by  any  sufficient  means.     The  in- 
variable mode  of  delivering  goods  sold  while  in  warehouses  in 
Liverpool,  is  found  to  be  by  the  renders  handing  to  the  vendees 
delivery  orders  ;  and  here  Collard  obtained  no  delivery  orders 
except  for  two  puncheons.     It  is  said  that  the  delivery  of  a 
part  operates  in  law  as  a  constructive  delivery  of  the  whole ; 
but  that  is  so  only  where  the  delivery  of  part  is  intended  to  be 
a  delivery  of  the  wjiole.    Here  that  was  not  so ;  for  the  plaintiflEsi 
by  refusing  to  deliver  more  than  the  two  puncheons,  gave  notice 
to  Collard  that  they  meant  to  retain  the  possession  of  the  rest. 
The  taking  of  samples  and  coopering  are  circumstances  from 
which  a  jury  might  infer  an  actual  delivery  of  the  whole ;  but 
that  is  not  found  as  a  fact  in  the  case,  and  I  think  the  circum- 
stances do  not  make  it  incumbent  on  the  Court  to  say  there 
was  such  a  delivery  of  the  whole.     If  I  had  been  on  the  jury, 
I  should  have  found  that  there  was  no  such  actual  delivery.   It 
has  been  contended  that  the  plaintiffs,  after  having  received 
notice  of  the  dishonour  of  the  bills  by  Collard,  were  bound  to 
take  some  step  to  "enforce  their  lien  ;  but  it  seems  to  me  that 
nothing  short  of  an  actual  delivery  could  divest  a  vendor  of  the 
right  to  stop  in  transitu,  which  is  admitted  to  be  analogous  to 
the  right  of  retaining.     That  being  so,  Yates,  then,  is  not  able 
to  set  up  as  against  the  plaintiffs  the  act  of  any  third  party, 
and  therefore  is  not  entitled  to  retain  the  possession  of  the  rum. 
It  has  been  said  that  the  plaintiffs  cannot  recover,  because  they 
have  given  Collard  the  means  of  going  into  the  market  with  an 
apparent  title  to  the  property :  the  answer  to  that  is,  he  had 
not  that  evidence  of  a  transfer  to  him,  without  which  any  pur- 
chaser's title  would  have  been  imperfect.    Under  all  the  circum- 
stances, I  think  the  right  of  property  and  possession  as  to  the 
44  puncheons  remained  in  the  plaintiffs,  and  that  they  are 
entitled  to  recover. 
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LiTTLBDALE,  J. — I  think  the  property  and  right  to  the  pos-       Dixqw 
session  of  the  44  puncheons  of  rum  are  in  the  plaintiffs.     They      VAxin. 
sold  to  CoUard  a  parcel  of  goods  in  June,  and  another  parcel  in  juneVissa. 
August  The  firat  parcel  was  paid  for  by  two  bills  of  exchange, 
which  were  dishonoured,  and  taken  up  by  the  plaintiflFs  to  save 
their  own  credit ;  and  those  goods  not  having  been  paid  for  by 
Collard,  he  has  clearly  no  right  of  property  in  them. 

As  to  the  second  parcel ;  Collard  became  insolvent  in  No- 
vember ;  the  bills  given  by  him  for  the  goods  were  dishonoured. 
The  plaintiffs,  therefore,  (unless  something  had  been  done  to 
prevent  it,  in  the  interval  between  the  purchase  by  Collard  and 
the  dishonour  of  his  bills,)  might  resume  possession  and  prevent 
the  delivery.  The  only  question  is,  whether,  in  the  interval, 
anything  of  that  nature  was  done  by  Collard.  The  invariable 
mode  of  delivering  goods  sold  while  they  are  lying  in  ware- 
houses at  Liverpool,  is  by  the  vendor  handing  delivery  orders 
to  the  vendee.  The  plaintiffs  had  not  given  to  Collard  orders  for 
the  rum  in  question,  therefore  there  had  not  been  a  delivery  to 
him  in  the  usual  mode.  Had  he,  then,  acquired  the  possession 
(as  be  undoubtedly  might)  in  any  other  way  1  An  invoice  was 
delivered.  In  the  case  of  any  sale  of  goods,  the  common  course 
is  for  the  vendor  to  deliver  to  the  vendee  an  invoice,  but  that 
does  not  vest  the  actual  possession  of  the  goods  in  the  vendee. 
The  delivering  of  the  invoice,  therefore,  did  not  give  Collard 
any  colourable  title.  Then,  after  receiving  the  invoice,  Collard 
coopered  and  marked  the  casLs.  The  coopering  was  an  act 
which  might  be  done  in  order  to  ascertain  that  the  casks  were 
in  proper  order.  The  marking  of  the  casks  with  his  initials  is 
an  act  which  looks  much  more  like  taking  possession.  But 
Collard  knew  at  the  time  that  he  had  no  delivery  order.  He 
was  a  clerk  to  Yates,  and  had  the  management  of  his  cellar, 
and  full  power  to  mark  and  gauge  the  casks  as  he  pleased.  If 
Uiat  act  had  been  done  with  the  approbation  of  Yates,  the  lat- 
ter knowing  that  Collard  had  bought  the  rum,  it  might  have 
been  sufl&cient  to  vest  the  actual  possession  in  the  latter.  But 
that  was  not  so.  It  seems  therefore  to  me,  that  Collard  had 
not  done  sufficient  to  take  the  possession  :  and  then,  the  bills 
having  been  dishonoured  on  the  1st  of  September,  the  plaintiffs 
were  entitled  to  retain. 
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Voim  It  remains  to  be  considered  whether  the  fact  of  Coliard  hav- 

YAfM.  ing  sold  part  of  the  rums  to  Kaye,  and  to  Bond  and  Proctor, 
JntmTiissB.  ^^^  '^®  ^^  ^^°®  ^7  them,  make  any  diflference.  It  is  a 
general  principle  of  law,  that  a  man  who  has  not  the  property 
and  right  of  possession  in  goods  cannot  transfer  them  to  a  ven- 
dee ;  and,  therefore,  if  the  original  vendor  chooses  to  retain  or 
stop  in  transitu,  a  second  vendee  is  in  no  better  situation  than 
the  first.  Then  it  is  said  there  was  a  part  delivery  here,  and 
that  tliat,  in  point  of  law,  operated  as  a  constructive  delivery  ol 
the  whole.  But  that  rule  is  confined  to  cases  where  the  de- 
livery of  part  is  intended  to  be  a  delivery  of  the  whole :  Bunnei 
v.  PoyrUz,  4  B.  and  Ad.  568  ;  Simmons  v.  Swift,  5  B.  and  0 
857.  On  the  contrary,  there  was  in  this  case  an  exprea 
refusal  to  deliver  the  whole. 

There  are  two  general  principles  of  law  which  must  decid< 
the  present  case ;  the  one  is,  that  so  long  as  goods  sold  an( 
unpaid  for  remain  in  the  immediate  possession  of  the  vendor 
he  may  refuse  to  deliver  them  ;  and  if  they  remain  in  the  pos 
session  of  his  agent,  i.e.,  a  warehouseman  or  carrier,  he  ma] 
stop  them.  The  other  is,  that  a  second  vendee  of  a  chatte 
caimot  stand  in  a  better  situation  than  his  vendor. 

Parks,  J. — I  am  of  the  same  opinion.  No  doubtful  princifdi 
of  law  is  involved  in  this  case.  The  question  is,  what  infer 
enoes  ought  to  be  drawn  from  the  facts  given  in  evidence  ;  and 
particularly,  whether  there  has  been  a  delivery  of  the  44 
puncheons  of  rum  to  CoUard,  or  of  18  puncheons  to  Bond  and 
Proctor,  or  26  to  Kaye  !  Those  are  questions  of  feet  The 
issue  is,  whether  the  plaintiffs  are  entitled  to  the  property  in, 
or  to  the  right  of  possession  of  44  puncheons  of  rum  marked 
and  numbered  as  stated  in  the  issue,  and  being  in  the  ware- 
housie  of  the  defendant  Yates.  CoUard  purchased  of  the  plain- 
tifis.  Kaye«  Boml  and  Proctor,  are  sob-purchasers.  It  is 
clew  that  the  )>laintitls  were>  originally,  entitled  to  the  goods. 
Au  invoice  was  made  out  to  them,  and  the  price  was  paid  bj 
theuk  1  lake  it  to  be  clear  that  bv  the  law  of  England  the  sale 
i>f  a  s()ecific  diaitel  |>as:ses  the  pn>perty  in  it  to  the  Tmde< 
without  delivery.  The  general  doclrine  that  the  property  ii 
chaikek  passes  bv  a  coturad  of  sale  (o  a  vendee  withont  de 
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livery,  is  questioned  in  Bailey  v.  Gulverwelly  Com.  Dig.  BienSy  D.       dixok 
3  ;  2  Mann,  and  Ry,  566,  in  a  note  by  the  reporters ;  but  I      Yaw 
apprehend  the  rule  is  correct  as  confined  to  a  bargain  for  a  junTTTisss. 
Bpecific  chattel    Where  there  is  a  sale  of  goods  generally,  no 
property  in  them  passes  till  delivery,  because  until  then  the 
Tery  goods  sold  are  not  ascertained ;  but  where,  by  the  con- 
tract itself,  the  vendor  appropriates  to  the  vendee  a  specific 
chattel,  and  the  latter  thereby  agrees  to  take  that  specific  chat- 
tel, and  to  pay  the  stipulated  price,  the  parties  are  then  in  the 
same  situation  as  they  would  be  after  a  delivery  of  goods  in 
pursuance  of  a  general  contract.    The  very  appropriation  of  the 
chattel  is  equivalent  to  delivery  by  the  vendor,  and  the  assent 
of  the  vendee  to  take  the  specific  chattel,  and  to  pay  the  price, 
is  equivalent  to  his  accepting  possession.     The  efiect  of  the 
contract,  therefore,  is  to  vest  the  property  in  the  bargainee. 

The  defendant  Yates  is  a  warehouseman,  and  therefore  may 
8et  up  the  jus  tertii ;  then  the  question  is.  Whether  any  third 
l^ersons  are  entitled  ?     The  plaintifis  parted  with  the  property 
in  the  goods.     They  sold  to  CoUard,  but  he  did  not  take  actual 
possession.     There  was  no  delivery  order,  nor  was  the  rum  de- 
livered to  him.    The  whole  quantity  sold  to  him  in  June  and 
August  was  paid  for  by  bills,  three  of  which  were  dishonoured 
before  the  plaintiffs  demanded  the  possession,  and  one  bill 
afterwards  ;  and  Collard  had  become  generally  insolvent  before 
the  demand  was  made.    It  is  said  that  Collard  ii^  entitled  to 
the  property  in  the  goods ;  but  the  plaintiffs  were  vendors 
retaining  the  possession,  and  every  vendor  has  a  lien  until  he  is 
paid.    It  is  true  that  their  lien  was  suspended  as  long  as  the 
bills  were  running ;  but  it  revived  as  soon  as  they  were  dis- 
honoured.    On  the  1 6th  of  November  Collard  had  dishonoured 
three  bills,  and  had  become  insolvent,  and  was  known  to  be  so. 
The  lien  of  the  vendors  then  revived.     If  they  had  parted  with 
the  actual  possession,  and  the  goods  had  remained  in  the  hands 
of  a  carrier,  they  would  have  been  entitled  to  stop  them  in 
transitu^  unless   the   sub-purchasers  from  Collard  had  taken 
actual  possession,  and  not  having  parted  with  the  possession  at 
all,  they  have  a  right  to  retain  it  under  the  same  circumstances. 
If,  indeed,  Collard  had  taken  possession  of  these  goods,  then 
the  plaintiffs'  right  was  at  an  end.     It  is  true  he  had  taken 
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Dixow      samples ;  but  they  were  not  part  of  the  bulk  of  the  commodity 
YAnn.      to  be  delivered.     Then  it  is  said  that  by  taking  possession  of 
juneViBss.  ^^  ^^0  puuchoons,  he  took  possession  of  the  whole ;  but  it  is 
clearly  established,  that  if  part  be  delivered  with  an  intent  to 
separate  that  part  from  the  rest,  it  is  not  an  inchoate  delivery 
of  the  whole,  so  as  to  divest  the  right  of  property  out  of  the 
vendor.     Here  the  vendors,  on  being  asked  to  give  a  delivery 
order  for  the  whole,  said  they  would  give  an  order  for  one  or 
two  puncheons  only;  thereby  separating  that  part  distinctly 
from  the  rest.     As  to  the  marking ;  that  is  an  equivocal  act : 
it  may  be  for  the  purpose  of  taking  possession,  or  merely  for 
that  of  identifying  the  property.     Besides,  here  it  is  proved 
that  the  invariable  mode  of  delivering  goods  sold  while  they 
are  in  warehouses  at  Liverpool,  is  by  giving  the  vendee  a 
delivery  order.     I  agree  that,  notwithstanding  such   custom, 
there  may  be  a  delivery  by  some  other  mode.     The  absence  of 
a  customary  order,  however,  is  a  strong  circumstance  to  shew 
that  possession  was  not  intended  to  be  delivered,  where  the 
acts  relied  upon  to  shew  that  possession  was  taken,  are  equivo- 
cal.    These  are  all  the  facts  of  the  case,  as  far  as  they  relate  to 
CoUard.     Then  it  is  said  that  Collard  sold  26  pimcheons  to 
Eaye,  and  18  to  Bond  and  Proctor,  that  possession  has  been 
taken  by  them,  and  the  lien  of  the   plaintiffs  was  thereby 
divested.     Eaye  coopered  and  gauged  the  casks.     Now,  gaug- 
ing is  an  Equivocal  act ;   it  might  be  done  to  ascertain  the 
quantity  contained  in  them,  before  he  paid  for  them.     Cooper- 
ing is  an  act  much  more  like  taking  possession ;  and  it  is  the 
only  part  of  the  case  upon  which  I  have  entertained  any  doubt. 
But  when  we  consider  that  it  was  objected  to  at  first,  and  until 
Collard  interfered ;  and  that  a  delivery  order,  which  is  the 
usual  mode  of  transferring  property  from  vendor  to  vendee,  at 
Liverpool,  was  wanting  in  this  instance,  I  think  we  ought  not 
to  come  to  the  conclusion  that  Eaye  took  possession,  merely 
because  he  coopered  and  gauged  the  casks.     As  to  Bond  and 
Proctor,  the  case  is  less  strong,  for  they  never  coopered  or 
gauged.     Then  there  was  no  delivery  to  the  sub-vendees  ;  and 
the  rule  is  clear,  that  a  second  vendee,  who  neglects  to  take 
either  actual  or  constructive  possession,  is  in  the  same  situation 
as  the  first  vendee  under  whom  he  claims.     He  gets  the  title 
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defeasible  on  non-payment  of  the  price  by  the  first  vendee :       ^^^^ 
Craven  v.  Ryder,  6  Taunt.  433 ;  2  Marsh.  127.     There  is  no      Yato. 
question  on  these  propositions  of  law.    The  only  diflSculty  is  junevisss. 
one  of  fact,  whether  there  was  a  delivery  or  not.    It  being  thus 
established  that  Yates  is  liable  to  the  plaintifiis,  another  point 
irises ;  and  that  is,  whether  he  has  made  himself  liable  by  his 
own  conduct  to  the  sub-purchasers  also.    If  he  had  undertaken 
to  deliver  to  them,  or  represented  to  them  that  they  were  the 
goods  of  Collard,  and  they  had  acted  on  the  faith  of  that 
engagement  or  representation,  he  might  be  liable  to  them ;  but 
there  is  nothing  to  shew  that.   As  to  Bond  and  Proctor,  nothing 
of  the  sort  took  place ;  and,  with  regard  to  Kay  e,  the  only  cir- 
cumstance is,  that  he  was  allowed  to  gauge  the  casks  :  but  it 
would  be  going  very  far  to  say,  considering  the  circumstances 
under  which  it  took  place,  that  this  was  an  admission  by  Yates 
that  Eaye  might  have  full  possession  whenever  he  pleased ; 
nor  does  it  appear  that  Eaye  was  induced  to  alter  his  condi- 
tion in  consequence.     Therefore  he,  as  well  as  Bond  and  Proc- 
tor, is  without  remedy  against  Yates. 

Pattesok,  J. — The  question  to  be  decided  in  this  case  is  one 
ratber  of  fact  than  of  law.  The  only  doubtful  point  is,  whether 
possession  of  the  goods  has  been  taken  by  Collard  or  his  sub- 
Tendees.  We  are  empowered  by  the  case  to  draw  from  the 
&ct8  the  same  inference  which  a  jury  might.  Now  it  appears 
that  Yates  sold  the  goods  to  the  plaintiffs,  and  they  paid  for 
them.  The  property  thereby  was  transferred  to  them,  and 
when  they  sold,  it  was  in  like  manner  transferred  to  the  sub- 
Tendee,  subject  to  the  right  of  stoppage  in  transitu.  The  sale 
to  the  plaintiffs  placed  Yates  in  the  situation  of  warehouseman 
to  them.  It  is  found  to  be  the  invariable  mode  of  delivering 
goods  sold,  while  lying  in  warehouses  at  Liverpool,  for  the  ven- 
dor to  give  the  vendee  a  delivery  order  on  the  warehouseman. 
The  difficulty  in  this  case  arises  from  that  circumstance,  and 
also  from  CoUard^s  filling  two  characters,  that  of  clerk  to  Yates, 
and  that  of  purchaser.  If  there  had  been  transfer  books,  and 
the  transfer  had  been  into  CoUard's  name,  he  might  have  made 
a  good  title  to  the  sub-purchasers ;  but  here  the  goods  remain 
with  the  warehouseman  in  the  name  of  the  first  purchasers, 
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1^0"      although  there  may  be  twenty  diflferent  changes  of  property. 
Yatbs.       The  acts  relied  on  to  shew  that  Collard  took  possession  are, 
June7^883.  that  he  had  samples,  and  that  he  coopered  and  gauged  the 
casks ;  but  the  rums  were  sampled  on  the  quay  when  landed^ 
and  the  samples  were  clearly  no  part  of  the  bulk  sold.     If  the 
coopermg  had  been  by  a  purchaser  from  the  plaintiflFs,  who  was 
wholly  unconnected  with  Yates,  and  who  had  been  suffered  by 
Yates  to  cooper  the  casks  in  the  warehouse,  I  am  not  prepared 
to  say  that  that  would  not  have  been  an  act  of  ownership  from 
which  I  should  have  inferred  a  delivery  to,  and  an  actual  pos- 
session by  Collard.     But  he  was  Yates's  clerk,  and  had  the^ 
control  over  his  cellar,  and  coopered  the  casks  immediateljp» 
after  he  had  made  the  purchase.    The  plaintiffs  refused  to  giv^ 

him  a  general  delivery  order  ;  they  could  not  do  a  more  deli 

berate  act  to  shew  that  they  did  not  intend  to  give  him  th 
actual  possession.     The  coopering  was  referable  rather  to  hB 
character  of  clerk  to  Yates,  than  to  that  of  a  purchaser  from: 
the  plaintiffs ;  and,  if  so,  it  was  not  a  taking  possession  by  hincz 
Then  it  is  said  the  re-sale  to  Bond  and  Proctor,  and  to  Eay^^ 
alters  the  case,  because  they  have  paid  Collard ;  but  that  £s 
immaterial,  except  so  far  as  it  would  prevent  Collard  (as  again^^ 
them)  from  stopping  in  transitu.    But  it  does  not  divest  the 
original  vendor  of  his  right  to  stop  in  transitu:    Craven  v. 
Ryder,  6  Taunt.  433  ;  2  Marsh.  127.    Collard's  bills  having  been 
dishonoured^  the'  plaintiffs  were  clearly  entitled  to  retain  :  Davis 
V.  Reynolds,  1  Stark  116;  4  Campb.  267.    The  act  of  coopering 
by  Kaye,  therefore,  as  against  the  plaintiffs,  can  have  no  greater 
effect  than  the  act  of  coopering  by  Collard.     Then,  as  between 
Yates  and  Kaye,  a  question  arises  whether  the  property  was 
vested  in  Kaye,  the  sub-purchaser,  as  against  Yates.     It  ap- 
pears that  Kaye,  after  Yates's  other  clerk  had  refused  to  allow 
him  to  cooper  the  puncheons,  obtained  permission  of  Collard  to 
do  so.     Now,  here  again  the  diffiiculty  arises  from  the  fact  of 
Collard  being  both  seller  of  the  rums  to  Kaye,  and  servant  to 
Yates.     If  he  had  been  a  person  wholly  unconnected  with 
Yates,  the  act  done  by  him  would  only  have  been  referable  to 
his  character  of  seller.    And  if  Collard  had  not  been  the  seller^ 
and  Kaye  had  been  suffered  by  Collard,  as  the  clerk  of  Yates^ 
to  cooper  the  casks,  Yates  might  have  been  bound  by  his  act^ 
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Bat  here  Kaye  ^ew  Collard  to  be  the  seller  of  the  rums,  and       i>i»ok 

knowing  also  that  the  other  clerk  of  Yates  would  not  allow  him      Yaito. 

to  cooper  the  casks,  he  applied  for  and  obtained  permission  of  junrTissa 

Collard.    The  latter,  therefore,  must  be  considered  as  having 

acted  in  his  character  of  purchaser  and  seller,  and  not  of  clerk 

to  Yates.    Yates,  therefore,  is  not  bound  by  his  act  as  the  act 

of  an  agent,  but  Eaye  must  take  the  consequences  of  the  acts 

of  Collard ;  and,  consequently,  the  property  was  not  in  Kaye 

as  against  Yates.     The  plaintiffs  are  therefore   entitled  to 

judgment. 


L  Partial  delivery  of  goods  sold 
wl  not  defeat  the  seller's  lien 
ow4e  portion  undelivered.  The 
case  of  Payne   v.  ShadboU,  1 
OoHfb.  427,  was  an  action  of 
laannpsit  for  the  non-delivery  of 
wood,  purchased  by  the  plaintiff 
from  the  defendant,  to  be  paid  for 
OD  ddiveiy  by  a  bUl  at  two  months. 
The  defendant  had  permitted  the 
plaintiff  to  cany  away  a  part  of 
the  wood  without  receiving  any 
bill,  but  he  refused  to  let  him 
have  the  remainder  until  it  should 
be  paid  for,  according  to  the  terms 
of  the  contract    It  was  contended 
on  the  part  of  the  plaintiff,  that 
the  defender  had  completely  dis- 
pensed with  the  condition  of  being 
paid  by  a  bill  at  two  months,  and 
having  waived  it  once,  the  pro- 
perty of  the  whole  of  the  wood 
absolutely  vested  in  the  purchaser, 
80  that  the  vendor  was  bound  to 
deliver  it  up,  and  to  seek  for  pay- 
BMnt  by   the    common    means. 
Ix)KD  Ellenborough  held  that 
to  was  only  a  dispensation  pro 


tantOy  and  that  the  vendor  was 
entitled  at  any  time  to  stand  on 
his  rights,  as  they  were  originally 
established  by  the  contract  of  sale. 
2.  The  case  oiBunney  Y.PoyrUz, 
4  B.  and  Ad,  568,  was  an  action  of 
trover  for  hay  sold  by  the  defend- 
ant's bailiff,  under  authority  from 
the  plaintiff  for  that  purpose.  The 
bailiff  took  the  purchaser's  note 
for  the  price,  and  a  portion  of  the 
hay  was  cut  by  his  permission,  on 
leave  being  asked  to  do  so,  but  the 
purchaser  was  afterwards  forbid- 
den to  remove  the  residue.  One 
point  raised  in  the  case  was, 
whether,  assuming  that  the  seller 
had  a  lien  after  the  sale,  and 
after  the  purchaser  had  given  his 
promissory-note  for  the  price  of 
the  hay,  the  lien  was  not  divested 
by. reason  of  the  purchaser  having 
removed  part  of  the  hay.  Lord 
Tenterden  observed, — I  am  of 
opinion,  that  imder  the  circum- 
stances of  this  case  the  lien  of  the 
vendor  was  not  divested  by  reason 
of  the  vendee's  having  taken  away 
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part  pf  the  hay.  The  delivery  of 
part  of  a  caigo  made  in  the  pro- 
gress of  and  with  a  view  to  the 
delivery  of  the  whole,  has  indeed 
been  held  to  divest  the  vendor's 
right  of  stopping  in  transitu.  In 
Slnby  V.  Heyward,  2  H.  Bl.  504, 
the  delivery  of  part  was  held  to 
be  a  delivery  of  the  whole,  on  the 
ground  that  neither  before  nor  at 
the  time  of  the  delivery,  did  there 
appear  any  intention  to  separate 
part  of  the  cargo  from  the  rest. 
Now,  here,  the  vendee  asked  per- 
mission of  the  vendor's  agent  to 
take  away  only  a  part  of  the  hay ; 
so  that  there  was  a  manifest  in- 
tention that  that  part  should  be 


separated  from  the  resid 
the  other  point,  there 
rule.  Parke,  J. — In  J 
V.  Anderson^  1  New  J?6 
goods  were  in  possess 
wharfinger,  and  the  vei 
a  general  order  for  the  c 
the  whole,  and  the  ven* 
that  order  went  to  the  \ 
took  away  part  He  h 
manual  possession  of  t 
and  took  upon  himself  t 
a  part  from  the  residii 
the  intention  of  both  p 
to  separate  the  part  deli\ 
the  residue,  and  the  vei 
possession  of  part  only. 


If  goods  are  sold  on  credit^  but  the  purchaser  suffer  them 
in  the  possession  of  the  seller  until  the  term  of  credit  hoA 
or  the  purchaser  has  become  insolvent,  the  seller's  right  i 
vives,  afid  the  charge  of  warehouse  rent  will  not  deprive  h 
right  so  long  as  the  rights  of  third  parties  do  not  intervem 

MILES  V,  GORTON. 


Hilary  Term, 
1834. 

E. 
2  C.  &  M.  504. 


This  was  an  action  of  trover,  for  the  recovery  of  ; 
quantity  of  hops,  sold  by  the  defendants  to  the  said 
Faux,  before  he  became  bankrupt.  The  cause  came 
tried  before  Mr.  Baron  Gurnet,  at  the  Middlesex  Sii 
Easter  Term,  1833,  when  a  verdict  was  found  for  the 
for  £32,  7s.  6d.,  subject  to  the  opinion  of  the  Cour 
following  case  : — On  the  16th  of  April  1831,  the  said 
Faux,  who  then  resided  at  Birmingham,  contracted 
defendants,  who  are  hop  merchants,  resident  in  Londoi 
purchase  of,  and  they  sold  to  him,  twelve  pockets  of  K 
and  ten  pockets  of  Sussex  hops,  and  on  the  24  th  of 
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month  he  received  at  Birmingham,  from  the  defendants,  an  in-  Milu 

Foioe  of  the  said  hops.  Qobtov. 

The  said  Richard  Faux,  at  the  same  time,  received  from  the  HiiwyTenn, 

defendants  a  letter,  of  which  the  following  is  a  copy  : —  ^^ 

''Sir, — Above  we  hand  you  an  invoice  of  your  obliging 
order  to  Mr.  Hurst.  The  quality  of  each  lot  is  a  sample,  and. 
We  are  sure,  will  please  you.  We  should  think  the  sudden 
dissolution  of  Parliament  will  create  a  decided  improvement  in 
the  hop  market     Your  further  commands  will  oblige,  &c. 

"  Gorton,  Johnson,  &  Co." 

It  appeared  in  evidence  on  the  trial,  and  was  so  found  by 
the  jury,  that  a  certain  bill  of  exchange,  bearing  date  the 
day  of  May  1831,  for  £209,  drawn  by  the  defendants,  payable 
to  their  own  order  on  the  said  Richard  Faux,  and  accepted  by 
him  at  three  months  afler  date,  was  given  at  the  solicitation  of 
the  defendants,  in  payment  of  the  hops  contained  in  the  said 
inYoice  of  the  24th  of  April     This  bill  was  indorsed  by  the 
defendants,  and  discounted  by  them  at  the  Bank  of  Lubbock 
^d  Co.,  on  the  15th  of  June  1831  ;  but  it  was  not  paid  when 
^Tie,  the  said  Richard  Faux  having  been  in  the  meantime  de- 
dared  a  bankrupt.    All  the  hops,  except  the  samples  delivered, 
Y^mained  in  the  warehouse  of  the  said  defendants   until  as 
Weinafter  mentioned.    On  the  25th  of  May  the  said  Richard 
Faux  sold  to  one  W.  Whitehouse  the  ten  pockets  of  Sussex 
kops,  which  formed  one  of  the  lots  and  part  of  the  hops  con- 
tained in  the  said  invoice.     A  few  days  after  the  sale  the  said 
Eichard  Faux  wrote  to  the  defendants,  requesting  them  to 
transfer  the  ten  pockets  to  Mr.  Whitehouse,  and  send  him  sam- 
ite of  each  pocket,  to  which  the  said  Richard  Faux  received 
from  the  defendants  a  letter  in  answer,  the  following  of  which 
is  a  copy  : — 

"  Dear  Sir, — Herewith  you  will  receive  samples  of  hops, 
which  we  have  transferred  agreeably  to  your  order.  We  also 
send  you  a  sample  of  one  of  Collins'  lot,  the  value  of  which  is 
nominally  about  80s. ;  they  are  very  much  crusted.  Our  mar- 
krt  is  dull,  and  indeed  scarcely  any  business  doing ;  the  re- 

VOL.  II.  F 
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^lU'V      ports  are   unfavourable,  but  the  fine  weather  must  operate 
Gorton,     against  prices. — Yours,  &c. 

HiTaiTTemi,         "  LondOTi,  JUM  4,  1831.  GOBTON,  JoHNSON,  k  Co."* 

1884. 

On  the  said  4th  of  June,  the  hops  so  purchased  by  the  said 
William  Whitehouse  were  transferred  by  the  defendants  by  the 
said  order  of  the  said  Richard  Faux  to  the  said  William  White- 
house,  and,  on  the  2d  of  July  following,  they  were  forwarded 
to  him  at  Birmingham  by  the  defendants,  and  he  paid  to  the 
defendants  on  demand  4s.  2d.  for  warehouse  room  for  the  same 
for  one  month.  The  said  Richard  Faux  having  complained  to 
the  defendants  of  the  quality  of  these  hops  sold  to  William 
Whitehouse  on  the  29th  day  of  June  1831,  received  from  the 
defendants  a  letter  with  reference  thereto ;  and  the  following 
is  an  extract  from  that  letter : — 

"  When  the  hop  market  is  heavy,  every  purchaser  is  a  com- 
plainant, and  so  it  appears  the  buyer  of  your  Morrises  is ;  the 
lot  is  a  very  even  one,  as  much  so  as  you  will  find  in  generaL» 
We  sent  you  samples  of  each  pocket,  and  we  are  sure  you 
would  have  complained  if  the  average  was  not  correct.  We  are 
persuaded  your  buyer  has  no  cause  to  object  to  fulfil  his  con- 
tract, if  you  sold  the  lot  by  your  samples.  We  advise  you  not 
to  listen  for  one  moment  to  such  an  objection,  which  is  only 
made  because  the  market  is  dull. 

"  The  reports  are  bad,  and  it  is  said  the  vermin  increase ; 
but  still  we  advise  you  not  to  buy,  but  sell.  Duty  135,000  to 
140,000.  We  are  in  favour  of  a  crop,  but  in  course  there  are 
many  chances  against  it. — ^Yours,  &c. 

"  London^  June  28,  1831.  Gorton  &  Co.'' 

On  the  6th  of  July  the  said  Richard  Faux  became  bankrupt 
The  twelve  pockets  of  hops  which  formed  the  other  lot,  a.nd  for 
the  recovery  of  which  the  present  action  was  brought,  were  in 
the  warehouse  of  the  defendants  at  the  time  of  the  bankruptcy 
of  the  said  Richard  Faux,  and  have  so  continued  ever  since. 
The  plaintiff  was  the  assignee  of  the  estate  and  effects  of  the 
said  Richard  Faux.  A  demand  by  the  plaintiff*  on  the  defend- 
ants of  the  hops,  and  an  offer  by  him  to  them  to  pay  the  ware- 
house rent  for  the  same,  was  proved,  as  also  a  refiisal  by  the 
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defendants  to  deliver  them  up,  on  the  ground  of  their  being       milw 
tieir  property. 


V. 

Gorton. 


Hilary  Term, 

FoLLETT,  FOR  THE  PLAINTIFF. — In  this  caso  two  lots  were  sold       ^*^- 
onder  one  entire  indivisible  contract,  and  the  contract  as  shewn 
ly  the  invoice  was,  that  the  whole  should  remain  on  the  pre- 
oiises  of  the  vendor  under  one  rent.     [Bayley,  B. — Can  the 
circumstance  of  the  vendor  charging  warehouse  rent  affect  his 
right  over  the  parcel  of  the  goods  which  remained  in  his  pos- 
session and  under  his  control  ?]     A  bill  was  accepted  for  the 
whole,  and  that  bill  was   negotiated  by   the  vendors ;   and 
whilst  that  bill  was  outstanding  the  vendee  sold  part,  which 
was  transferred  and  delivered  to  the  sub-vendee.     [Bayley, 
B-— On  that  part  then  the  vendor's  lien  was  gone,  but  does  the 
delivery  of  part  destroy  the  lien  which  the  vendor  originally 
had  upon  the  whole  for  the  price  ?]     It  is  not  put  so  much 
on  the  ground  of  a  part  delivery,  as  upon  the  ground  that  the 
vendee  treated  the  goods  as  his  own  ;  the  conduct  of  these  par- 
ties shews  that  the  goods  were  so  dealt  with  on  all  sides.     The 
vendor  delivered  the  whole  constructively  to  the  vendee,  by 
charging  him  warehouse  rent.     In  the  original  invoice,  when 
^t  charge  was  made  to  the  vendee,  it  was  the  same  as  if  the 
goods  had  been  transferred  into  another  warehouse.     When 
goods  which  have  been  bought  are  removed  into  another  ware- 
house, that  warehouse  is  considered  in  point  of  law  as  the 
warehouse  of  the  vendee ;  and  the  question  here  is,  whether 
what  was  done  in  the  present  instance  is  not  equivalent  to  such 
a  removal,  so  as  to  make  the  warehouse  or  room  in  which  he 
was  charged  with  rent  the  warehouse  of  the  vendee.  [ Vauohan, 
B,  referred  to  Bloxam  v.  Sander Sy  4  B.  and  (7.  941,  as  shewing 
tkat  the  charge  of  warehouse  rent  does  not  destroy  the  vendor's 
Ken  for  the  price.]     The  case  is  rather  governed  by  Hurry  v. 
MangleSy  I  Campb.  452.    In  that  case  warehouse  rent  had  been 
paid  as  it  was  here,  and  Lord  Ellenborough  said  that  "  the 
acceptance  of  warehouse  rent  was  a  complete  transfer  of  the 
goods  to  the  purchaser.     If  I  pay  for  a  part  of  a  warehouse,  so 
much  of  it  is  mine.*'     [Bayley,  13. — There  was  in  that  case  an 
actual  payment  of  rent ;  but,  what  was  of  more  importance,  the 
rights  of  a  third  party  intervened,  and  it  was  the  third  party 
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Mum      i^ho  p«aid  the  rent  as  for  his  goods,  and  who  paid  that  rent  at 
Gomtox.     a  time  when  the  right  of  lien  was  at  all  events  suspended. 
niiaiTTerm,  Horc,  the  goods  iu  question  were  not  sold  to  a  third  party,  and 
1834.       jjjp  mention  of  warehouse  rent  in  the  invoice  seems  only  to 
amount  to  a  stipulation  that  the  vendee  should  not  take  away 
the  goods  without  payment  of  the  rent,  as  well  as  of  the  price.] 
Hurrv  v.  }f angles  proceeded  on  the  ground  tliat  the  receipt  of 
warehouse  rent  amounted  to  an  executed  delivery-      It  can 
make  no  difference  whether  the  rent  was  paid  or  only  charged. 
Lord  Ellknborough's  opinion  was  founded  on  the  principle, 
that  the  warehouse  was  the  warehouse  of  the  vendee  during  the 
time  whilst  the  rent  was  accruing,  not  at  the  time  when  it  wa^ 
jiaid.     The  fact  of  the  payment  is  immaterial ;  the  question  ia^ 
Whether  the  charge  does  not  shew  that  the  parties  treated  the 
goods  as  delivered  \     The  fact  of  the  right  of  lien  being  sua- 
pended  when  the  right  passed  to  a  third  party,  and  the  delivery 
of  the  goods  took  pLice,  occurred  in  this  case  as  well  as  in 
Hurrii  v.  Mangles,  for  here  an  acceptance  of  the  vendee  was 
taken  for  the  j^rice.  and  it  is  still  outstanding.     [Baylet,  B. — 
The  circumstance  of  the  acceptance  being  outstanding  may 
perhaps  prevent  the  vendee  from  having  a  right  to  dispose  of 
the  goods  until  the  bill  is  paid  ;  but  has  the  assignee  a  right  to 
recover  wiiliout  having  paid  1     I  cannot  help  thinking  that 
there  was  no  dehverv  of  the  whole  to  the  vendee.     In  Sluby  v- 
llevwarJ.  2  IL  BL  504.  where  a  }^art  delivery  was  held  to  pre- 
vent the  vendor's  right  of  stoppage  in  transitu^  it  appeared 
"  that  ihoro  was  no  intention,  eitlier  previous  to  or  at  the  tim© 
of  the  iloliverv.  to  separate  part  of  the  cargo  from  the  rest,"  3 
H.  />/.  50j>.     Vaiohax.  B.— In  Bhxam  v.  Sanders,  4  B.  and 
i\  P41,  there  had  been  a  part  delivery,  but  the  vendor's  lien 
was  held  still  to  exist  as  to  the  residue.]     It  is  not  contended 
that  a  party  losos  a  lien  which  he  has  upon  the  whole  merely 
by  delivori'iijr  a  part.     A  \xirx  delivery  only  operates  as  a  con- 
structive delivery  of  the  whole  when  so  intended,  Dixon  v. 
l*(7/f>\  r>  /).  and  Ad.  313  :  il  JWr.  and  J/.  177.    It  is  submitted 
that  the  delivery  iu  the  present  case  was  intended  as  a  delivery 
of  the  \Nhole.     The  contract  was  to  sell  twenty-two  pockets^ 
which  wen^  to  remair.  in  the  vendors  warehouse  at  one  rent 
The  vendet^  sells  jv\rt  wiihv^ut  consulting  the  vendor,  but  treat- 
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ig  the  goods  as  his  own.     He  delivers  the  part  sold  to  the       M^xB 
arty  to  whom  he  sells.     The  whole  would  then  have  been  de-      oobtom. 
Lvered  by  the  vendor  to  the  vendee.     The  vendee  gives  an  HiiMyTenn, 
►rder  for  delivery  of  part,  and  that  part  was  delivered.     All       ^^ 
iTould  then  have  been  delivered  if  the  vendee  had  given  an 
order  for  it,  and  the  residue  remained  in  the  warehouse  of  the 
vendor  as  his  agent.      In  Harman  v.  Anderson,  2  Campb.  243, 
the  transfer  of  the  goods  into  the  name  of  the  vendee  was  held 
a  constructive  delivery.    [Bayley,  B. — There  the  goods  were  in 
tlie  warehouse  of  a  third  person.     Vaughan,  B. — There  was  a 
Tegular  attornment  to  the  title  of  the  vendees  ;  the  orders  were 
lodged  with  the  warehousemen,   who  transferred  the  goods 
accordingly  in  their  books,  and  they  afterwards  debited  the 
Tmdees  with  the  rent.]      It  can  surely  make  no  diflTerence 
whether  the  receipt  of  rent  and  the  other  acts  shewing  a  de- 
livery are  done  by  a  third  person,  or  whether  the  vendor  unites 
in  himself  the  characters  of  vendor  and  warehouseman ;  the 
lets  done  by  him  as  a  warehouseman  must  have  the  same  effect 
on  his  rights  as  vendor,  as  if  those  acts  were  done  by  a  third 
person,  being  warehouseman  and  not  the  vendor.    [Bayley, 
B.— The  goods  remain  in  the  possession  and  control  of  the 
Tender.    Where  the  goods  are  in  the  hands  of  a  third  person, 
soch  third  person  becomes  by  the  delivery  order  the  agent  of 
the  vendee  instead  of  the  vendor,  and  it  may  then  well  be  said 
that  the  warehouse  is  the  warehouse  of  the  vendee,  as  between 
lin  and  the  vendor.    I  do  not  think  that  the  payment  of  ware- 

I  house  rent  to  the  vendor  has  the  effect  of  a  constructive  de- 
firery  of  the  whole  in  a  case  where  the  goods  remain  in  the 
possession  of  the  vendor.  I  should  have  concurred  in  the 
opmion  of  Lord  Ellenborough,  in  the  case  of  Hurry  v. 
Mangles,  that,  where  the  right  of  the  vendor  to  hold  the  goods 
»a8  suspended,  and  the  rights  of  a  third  party  had  intervened, 
«nd  that  third  party  had  paid  rent  to  the  vendor  as  for  his  own 
goods,  the  vendor  could  not  afterwards  say  that  he  had  not 
keen  holding  them  for  such  third  person,  the  sub-vendee.]  It 
is  submitted,  that,  if  the  lien  be  once  gone,  it  is  gone  for  ever. 
[Bailey,  B. — That  may  perhaps  be  so  in  some  cases  where  the 
possession  of  the  goods  has  been  parted  with,  but  it  does  not 
»f^lj  to  the  case  where  the  goods  remain  in  the  possession  and 
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MiLB*       under  the  control  of  the  vendor,  in  which  case  the  lien  may  be 

Gorton.      Suspended  by  circumstances,  and  may  afterwards  revive.]    The 

HiiaJTienn,  proscnt  casc  differs  from  all  the  preceding  cases,  from  the  cir- 

1&4.  cumstance  of  a  bill  of  exchange  having  been  accepted  for  the 
whole  price,  and  remaining  outstanding  in  the  hands  of  a  third 
party.  Bunney  v.  Poyntz,  4  B.  and  Ad.  568  ;  1  Nev.  and  M. 
229,  S.  G. ;  Kearslake  v.  Morgan,  5  T.R  513.  {New  v.  Swain, 
1  Bans,  and  L.  Merc.  Cases,  193,  was  also  cited.)  In  no  pre- 
ceding case  has  there  been  the  fact  of  the  vendor  allowing  the 
vendee  to  exercise  so  complete  a  control  over  the  goods  as  in 
the  present.  Here  the  vendee  sells  and  causes  a  part  to  b^ 
delivered,  without  the  vendor  permitting  the  sale,  or  doing  auj^ 
thing  except  in  obedience  to  the  order  of  the  vendee.  It  im 
'  submitted  that  the  circumstances  shew  that  the  delivery  of  ai, 
part  was  intended  to  operate  as  a  delivery  of  the  whole. 

Lloyd  for  the  defendants  was  stopped  by  the  Court. 

Baylby,  B. — I  think  that  the  plaintiff  in  this  case  is  not  en- 
titled to  recover.    It  is  an  action  by  the  assignee  of  a  bankruptt 
who  claims  a  right  to  the  possession  of  some  hops  which  bad 
been  sold  to  the  bankrupt  without  paying  the  price  for  them, 
the  question  being,  whether  the  assignee,  who  stands  in  pre- 
cisely the  same  situation  as  the  bankrupt,  can  take  the  property 
out  of  the  possession  of  the  unpaid  vendors.     The  general  rule 
of  law  is,  that  where  there  is  a  sale  of  goods,  and  nothing  iB 
specified  as  to  delivery  or  payment,  although  everything  may 
have  been  done  so  as  to  divest  the  property  out  of  the  vendor, 
and  so  as  to  throw  upon  the  vendee  all  risk  attendant  upon  the 
goods,  still  there  results  to  the  vendor  out  of  the  original  con- 
tract a  right  to  retain  the  goods  until  payment  of  the  price- 
In  the  present  case,  from  the  time  of  the  sale  of  the  hops  ix^ 
question  until  May,  when  the  bill  of  exchange  was  given,  there 
is  no  doubt  that  the  bankrupt  would  not  have  been  entitled  to 
demand  the  possession  of  the  goods  without  payment  or  satis- 
faction to  the  vendors  for  the  price.    In  May  a  bill  of  exchange 
was  given  for  the  price  of  the  whole,  and  it  seems  to  me  tha^t 
the  condition  of  the  parties  was  varied  thereby  to  a  certai^^ 
extent,  and  to  a  certain  extent  only.      Whilst  the  bill  w^»-* 
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mnning,  at  all  erents  until  something  occurred  to  shew  the       ^iii-^ 
Tendee  to  be  in  a  complete  state  of  insolvency,  the  vendee  had     Gobtoh. 
a  right  to  exercise  a  control  over  the  whole ;  and  if  he  had  HiiaiTrenn, 
sold  the  whole,  I  think  that  he  might  have  insisted  that  the        ^^^ 
whole  should  be  delivered  to  the  purchaser.    When  in  the  pre- 
sent instance,  therefore,  the  vendee  procured  a  delivery  of  a 
pirt  to  his  sub-vendee,  he  only  did  what  he  had  a  right  to  insist 
upon  doing,  he  having  given  a  security  for  the  whole.     That 
^very  of  a  part  corresponds  with  the  delivery  of  the  whole  in 
Swry  V.  Mangles,  where  the  payment  of  warehouse  rent  to  the 
Tendor  for  the  whole  by  the  sub-vendee  was  held  to  be  a  de- 
fircry  of  the  whole  at  the  time  when  the  security  was  running, 
vbicb  entitled  the  vendee  to  take  possession  of  the  whole.     In 
ffwTy  V.  Mangles^  the  vendee  directed  a  delivery  of  the  whole 
to  the  sub-vendee  ;  in  the  present  case  he  directed  a  delivery 
of  a  part     Ten  pockets  were  accordingly  delivered;  but  they 
v^  delivered  on  the  right  which  the  bankrupt  then  had  to 
ittistupon  their  delivery.     They  were  not,  however,  delivered 
»isto  make  the  delivery  of  the  part  a  delivery  of  the  whole, 
lot  the  delivery  was  a  delivery  pro  tantOy  and,  as  it  seems  to 
ne,  left  the  rights  of  the  parties  as  to  the  residue  in  precisely 
tfcesame  situation  in  which  they  were  before.     Afterwards  the 
Tendee  became  bankrupt,  and  the  bill  is  subsequently  dishonour- 
ri.  When  the  bill  is  dishonoured,  there  is  no  longer  payment,  or 
*nvthing  which  can  be  considered  as  equivalent  to  payment ; 
«id  it  seems  to  me  that  the  assignee  of  the  bankrupt  cannot, 
^r  what  has  taken  place,  insist  on  delivery  without  actual 
payment.     It  is  said  that  the  bill  is  still  outstanding.     That  is 
^ ;  and  it  may,  perhaps,  operate  to  prevent  the  seller  from 
karing  a  complete  right  to  the  goods,  so  as  to  be  able  to  give  a 
^id  title  by  re-selling  them  to  a  third  party ;  but  the  only 
Vestion  in  the  present  case  is,  Whether  he  had  not  a  right  to 
kold  them  until  the  price  is  paid  1    But  it  is  said  that  warehouse 
ftut  was  charged  upon  these  goods.     I  am  of  opinion  that  this 
^ct  makes  no  diflTerence  in  the  present  case,  and  I  should  have 
^^t  so  if  the  warehouse  rent  had  been  actually  paid.     In 
Awry  V.  Mangles  the  circumstances  were  widely   different. 
W  the  rights  of  a  third  party  had  intervened.     He  had 
^ht  and  paid  for  the  goods,  and  then  paid  warehouse  rent 
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Miles       to  the  vendors  ;  under  these  circumstances  it  was  rightly  held 
GoBTow.     that  there  was  a  delivery  to  the  sub-vendee  on  the  part  of  the 
HiUuTrerm,  veudors,  who,  after  such  receipt  of  rent  from  the  sub-vendee, 
^^'       must  clearly  be  considered  as  holding  the  goods  as  his  agents. 
Here,  in  point  of  fact,  the  warehouse  rent  was  not  actually 
paid,  but  only  charged,  and  such  charge  amounted  to  a  notifi- 
cation by  the  seller  to  the  purchaser  that  he  was  not  to  have  the 
goods,  not  only  imtil  the  payment  of  the  price,  but  of  the  rent 
In  this  case,  therefore,  the  vendor  had  originally  a  right  to  hold 
both  for  the  price  and  the  rent ;  and  I  think  that  the  effect  is 
not  to  make,  as  has  been  argued,  the  warehouse  of  the  vendor 
the  warehouse  of  the  vendee,  but  to  make  it  a  part  of  the  con* 
tract  between  the  parties  that  the  goods  are  not  to  be  delivered 
until  not  only  the  price  but  the  rent  is  paid.    Now,  the  gooda 
which  are  the  subject  of  the  present  action  always  remained  in. 
the  control  of  the  original  vendor,  who  never  abandoned  htt 
right  of  lien.     His  control  and  lien  remained  entire  over  th& 
whole,  until  the  delivery  of  the  part.     It  was,  however,  divisi — 
ble,  and  when  part  was  taken  away,  it  seems  to  me  that  th^ 
lien  remained  on  the  goods  which  never  were  delivered,  andL 
never  were  out  of  the  control  and  possession  of  the  vendor.    H 
am  of  opinion,  therefore,  that  the  plaintiff,  who  is  the  repre-- 
sentative  of  the  vendee  and  identified  with  him  as  to  his  rights^ 
was  not  entitled  to  these  goods  without  paying  the  price.     Our' 
judgment,  therefore,  must  be  for  the  defendant. 

Vaughan,  B. — To  maintain  this  action  the  right  of  property 
and  the  right  of  possession  must  concur.  Now  here  it  is  clear 
that  the  property  is  vested  in  the  purchaser,  as,  if  it  had  been 
burnt  or  otherwise  injured  or  destroyed,  it  must  have  been 
considered  as  belonging  to  him.  As  to  the  right  of  possession 
— a  bill  of  exchange  was  taken  in  the  first  instance  as  payment, 
and,  therefore,  the  case  was  not  a  case  of  an  unpaid  vendor. 
Whilst  things  remained  in  that  state  the  vendee  had  a  right  to 
exercise  a  control  over  the  goods  which  he  had  purchased,  and 
he  did  exercise  such  control  over  the  part  which  he  sold  to  a 
sub-vendee.  Afterwards,  however,  the  situation  of  the  parties 
was  changed,  and  by  the  insolvency  and  bankraptcy  of  the 
buyer  and  the  dishonour  of  the  bill,  the  case  became  the  ordin* 
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aiycase  of  an  unpaid  vendor,  who  has  a  right  to  hold  the       Mm* 
goods  until  the  price^s  paid.     It  is  said  that  the  warehouse     Gomroir. 
rent  makes  a  difference  in  the  case,  and  constitutes  a  delivery  miaJnTrerm, 
of  the  whole.     In  Winks  v.  Hassall,  9  B.  and  G.  372  ;  51  G.       ^^ 
Dans,  and  L.  Merc.  Ca.  312,  however,  it  was  held  that  the 
charge  and  payment  of  warehouse  rent  did  not  affect  the  lien 
of  the  unpaid  vendor  on  the  one,  of  the  two  pipes  of  wine, 
which  had  not  been  delivered ;  and  Mr.  Justice  Littledalb 
said,  "  The  charge  of  warehouse  rent  does  not,  I  think,  consti- 
tute such  a  delivery  as  to  give  the  plaintiffs  a  right  to  maintain 
the  action/'     In  the  present  case,  the  moment  the  bill  was  dis- 
honoured, the  parties  were  remitted  to  their  original  situation ; 
and  the  goods  in  question  in  this  action  never  having  been  out 
of  the  possession  or  control  of  the  original  vendor,  he  was 
entitled  to  his  right  of  lien  for  the  price. 

GuRNEY,  B. — I  am  of  the  same  opinion ;  it  is  clear  that 
nothing  has  occurred  to  affect  the  right  of  the  vendor  as 
against  the  vfindee  or  his  assignee.  The  goods  in  question  re- 
mained in*  the  possession  and  under  the  control  of  the  seller, 
and  the  lien  for  the  price  which  he  clearly  had  on  the  dishonour 
of  the  bill  entitles  him  to  hold  them.  There  must  be  judgment 
for  the  defendant. 

Judgment  for  the  defendant. 


L  In  the  case  of  Hurry  v.  six  months.     The  original  pur- 

ifcn^te,  1  Campb.  452,  the  arti-  chaser  having  given  his  accept- 

^  had  been   resold  to  a  sub-  ance,  sold  the  subject  to  the  plain- 

^iee,  and  it  was  held  that  the  tiffs,  who  purchased  it  bona  fide^ 

^Ivency  of   the  original  pur-  and  paid  for  it  at  the  rate  agreed 

^^aser  did  not  entitle  the  seller  to  on.     During  the  currency  of  the 

^fcse  delivery  to  the  sub-vendee,  bill  granted  by  the  original  pur- 

"»  subject,  while  l}ing  in  the  chaser,  the  plaintiffs  demanded  dc- 

^houses  of  the  defendants,  had  livery  from  the  defendants,  which 

"^  originally  sold  by  them,  to  was  refused,  on  the  ground  that 

w  paid  for  by  an  acceptance  at  the  former  had  become  insolvent 
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before  his  acceptance  became  due. 
It  appeared  in  evidence  that  the 
defendants  had  received  warehouse 
rent  from  the  original  purchaser, 
for  its  remaining  in  their  ware- 
houses after  the  period  when  it 
ought  to  have  been  taken  away, 
according  to  the  terms  of  sale. 
Lord  Ellenborouoh  ruled  in  fa- 
vour of  the  plaintiffii,  and  observ- 
ed,— "  The  acceptance  of  ware- 
house rent  was  a  complete  transfer 
of  the  goods  to  the  purchaser.  If 
I  paid  for  a  part  of  a  warehouse, 
so  much  of  it  is  mine.  This  is  an 
executed  delivery  by  the  seller  to 
the  buyer.  If  there  was  any  con- 
spiracy or  contrivance  on  the  part 
of  the  plaintiffs  to  cheat  the  de- 
fendants out  of  the  price  of  the 
goods,  proof  of  that  wiU  be  an 
answer  to  this  action ;  but  it  would 
be  overturning  all  principles  to 
allow  a  man  to  say,  after  accept- 
ing warehouse  rent,  '  the  goods 
are  still  in  my  possession,  and  I 
will  detain  them  till  I  am  paid.' 
The  transitus  was  at  an  end.  The 
goods  were  transferred  to  the  per- 
son who  paid  the  rent,  as  much  as 
if  they  had  been  removed  to  his 
own  warehouse,  and  there  depo- 
sited under  lock  and  key." 

2.  Looking  to  the  facts  of  the 
case  of  Hurry  v.  MangleSy  as  re- 
ported, it  is  diflScult  to  reconcile 
the  judgment  in  that  case  with 
the  judgment  in  the  case  of  Miles 
V.  Gorton,  and  if  the  two  judg- 
ments cannot  be  reconciled,  the 
latter  seems  the  sound  one.  The 
Ooiut,  in  the  case  of  Miles  v.  Gor- 
toriy  approved  of  the  judgment  in 
the  former  case,  but  their  approval 
appears  to  have  proceeded  on  a 


misapprehension  of  the  fi 
that  case,  at  least  as  that 
reported;  for,  according 
report,  tiie  warehouse  rei 
paid  not  by  the  sub-vend 
by  the  original  purchaser, 
course  of  the  argument  in  tl 
of  Miles  V.  Gorton,  Baylj 
observed  in  reference  to  tl 
of  Hurry  v.  Mangles,  that 
the  third  party  who  paid  tl 
to  the  vendor  as  for  his  own 
and  observed  that  on  that  a 
the  vendor  could  not  afte 
say  that  he  had  not  been  h 
them  for  the  sub-vendee, 
livering  his  opinion,  he  agt 
served  in  reference  to  the 
case,  that  the  sub-vende 
bought  and  paid  for  the 
and  then  paid  warehouse  r 
the  vendors,  and  that  undei 
circumstances  it  was  rightl; 
that  there  was  a  delivery 
sub-vendee  on  the  part  of  tt 
dors,  who  after  such  rece 
rent  from  the  sub-vendee, 
clearly  be  considered  as  h 
the  goods  as  his  agents.  As 
ever,  it  appears  from  the 
that  the  wareliouse  rent  wa 
not  by  the  sub-vendee,  but 
original  piu*chaser,  it  may 
ferred  that  if  that  circum 
had  been  observed,  the  jud 
in  the  case  of  Hurry  v.  M 
would  not  have  received  the 
tion  of  the  Court. 

3.  In  the  case  oiNeiv  v.  i. 
1  Danson  and  Lloyd  19; 
purchaser  paid  by  bill  at 
months,  but  having  no  conv 
place  for  de^wsiting  the  good 
chased,  he  agreed  to  leave 
with  the  seller  at  a  stipulate 


CONTRACT  OF  SALE. 


91 


for  the  warehouse  room.  Before 
the  end  of  Hie  three  months,  the 
purchaser  resold  the  subject,  but 
the  bill  having  been  dishonoured 
when  due,  the  original  seller  re- 
fused to  deliver  them.  Two  months 
afterwards  the  bill  was  paid,  and 
the  hoi)8,  therefore,  delivered,  but 
a  reduction  in  the  price  having 
taken  place  in  the  meantime,  the 
original  purchaser  sustained  a  loss, 
fc  which  he  brought  his  action. 
At  the  trial  before  Lord  Tenter- 
DEK  he  was  non-suited,  on  the 
pound  that  the  seller  having  pos- 
Nssion  of  the  goods  at  the  time 
when  the  bill  was  dishonoured,  he 
bad  a  right  to  retain  them  till 
payment  of  the  price.  On  the 
motion  to  set  aside  the  nonsuit, 
the  Plaintiff  contended — ^There 
waa  an  actual  delivery  of  the 
goods  to  the  buyer  in  this  case, 
fethe  agreement  to  receive  a  rent 
for  the  warehouse  room,  the  de- 
fendant admitted  that  he  had  no 
longer  the  jx^ssession  in  his  own 
nght.  From  that  time  he  held 
them  merely  as  the  warehouseman 
«nd  agent  of  the  buyer.  Then, 
having  once  divested  himself  of 
the  possession,  his  lien  was  irre- 
HKably  gone.  A  hen  must  arise 
out  of  something  at  the  time  of 
the  contract,  and  cannot  be  creat- 
ed by  matter  ex  post  facto,  such 
as  in  this  case,  the  non-payment 
of  the  bill.  The  defendant  here 
has  waived  his  lien,  and  elected 
to  take  his  remedy  on  the  bill : 
nor  can  he  be  allowed  the  choice 
cf  availing  himself  of  a  contract 
which  he  has  entered  into  as  the 
cwudderation  for  parting  with  the 
goods,  or  of  insisting  on  the  right 


which  he  might  otherwise  have 
had  of  retaining  the  possession 
until  payment.  [Bayley,  J. — ^It 
is  not  properly  a  lien,  but  a  right 
gromng  out  of  the  original  owner- 
ship, and  not  destroyed  by  the 
loss  of  possession.]  Undoubtedly, 
in  certain  cases,  the  seller  has  a 
right  to  resume  even  after  he  has 
parted  with  the  possession,  he  has 
the  right  of  stoppage  in  transitu  ; 
which,  though  originally  an  equit- 
able power,  has  long  been  recog- 
nised at  law;  but  this  right  is 
exercised  in  cases  of  a  general 
suspension  of  payment,  or  known 
insolvency  of  the  buyer,  and  is 
founded  rather  on  a  supposed  in- 
capacity on  his  part  to  receive  or 
administer.  Here  there  is  nothing 
of  that  kind ;  besides,  even  in  that 
case,  if  the  delivery  be  once  com- 
plete— if  the  buyer  have  gained 
possession  of  the  goods  even  con- 
structively, the  right  of  stoppage 
is  gone,  l^ow  ia  Hurryy.  MangleSj 
Lord  Ellenborough  held,  in  a 
case  very  similar  to  the  present, 
that  the  acceptance  of  warehouse 
rent  by  the  seller  was  a  complete 
transfer  of  possession  to  the  pur- 
chaser. Lord  Tenterden,  Ch.  J. 
— We  are  all  of  opinion  that,  on 
non-payment  of  the  bill,  the  de- 
fendant had  a  right  to  retain  the 
goods.  The  general  rule  is  well 
known,  and  we  do  not  think  that 
the  right  was  in  this  case  taken 
away  by  the  agreement  for  rent. 
Bayley,  J. — ^Where  the  owner  of 
goods  sells  on  credit,  the  buyer 
has  a  right  to  immediate  posses- 
sion ;  but  if  he  suffer  the  goods 
to  remain  until  the  period  of  pay- 
ment has  elapsed,  and  no  payment 
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in  fact  is  made,  then  the  seller  the  seller  chai^ges  the  buyer  wiUi  a 
has  a  right  to  retain  thenL  There  rent  or  not.  They  are  still  in  his 
is  nodifference  in  principlewhether     possession. 


On  the  insolvency  of  a  purchaser,  goods  delivered  to  a  middleman /br 
the  purpose  of  transmission  may  he  stopped  by  the  seller  for  the 
unpaid  price,  while  they  are  stiU  in  the  hands  of  the  middlemcm 
and  in  the  course  of  transit  to  the  purchaser,  or  to  the  destination 
to  which  he  has  appointed  them;  but  an  assignment  of  bills  of 
lading  to  a  bona  fide  transferee  for  a  valuable  consideration  wM 
defeat  the  seller's  right  to  stop  in  transitu. 

I.-LICKBARROW  v,  MASON. 

Not.  9, 1787.  Trover  for  a  cargo  of  corn.  Plea,  the  general  issue.  The 
"^       plaintiffs,  at  the  trial  before  Buller,  J.,  at  the  Guildhall  Sit- 

2  T.  B.  68.  tings  after  last  Easter  Term,  gave  in  evidence  that  Tuiing  and 
Son,  merchants  at  Middlebourg,  in  the  province  of  Zealand,  on 
the  22d  July  1786,  shipped  the  goods  in  question  on  board  the 
Endeavour  for  Liverpool,  by  the  order  and  directions  and  on 
the  account  of  Freeman  of  Rotterdam.  That  Holmes,  as  maa* 
ter  of  the  ship,  signed  four  several  bills  of  lading  for  the  goods 
in  the  usual  form  unto  order  or  to  assigns  ;  two  of  which  were 
indorsed  by  Turing  and  Son  in  blank,  and  sent  on  the  22d 
July  1786,  by  them  to  Freeman,  together  with  an  invoice  of 
the  goods,  who  afterwards  received  them  ;  another  of  the  bilb 
of  lading  was  retained  by  Turing  and  Son,  and  the  remaining 
one  was  kept  by  Holmes.  On  the  25th  July  1786,  Turing  and 
Son  drew  four  several  bills  of  exchange  upon  Freeman,  amount- 
ing in  the  whole  to  £477,  in  respect  of  the  price  of  the  goods, 
which  were  afterwards  accepted  by  Freeman.  On  the  25th  of 
July  1786,  Freeman  sent  to  the  plaintiffs  the  two  bills  of  lad- 
ing, together  with  the  invoice  which  he  had  received  from  Tur- 
ing and  Son,  in  the  same  state  in  which  he  received  them,  in 
order  that  the  goods  might  be  taken  possession  of  and  sold  by 
them  on  Freeman's  account ;  and  on  the  same  day  Freeman 
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drei^  three  sets  of  bills  of  exchange  to  the  amount  of  £520  on  lick^axbow 
the  plaintiffs,  who  accepted  them,  and  have  since  duly  paid      Masoh. 
them.     The  plaintiffs  are  creditors  of  Freeman  to  the  amount  j^oyT^isi. 
of  £542.     On  the  15th  August  1786,  and  before  the  four  bills 
of  exchange  drawn  by  Turing  and  Son  on  Freeman  became  due, 
Freeman  became  a  bankrupt :  those  bills  were  regularly  pro- 
tested, and  Turing  and  Son  have  since  been  obliged,  as  draw- 
ers, to  take  them  up  and  pay  them.    The  price  of  the  goods  so 
shipped  by  Turing  and  Son  is  wholly  unpaid.    Turing  and  Son, 
hearing  of  Freeman's  bankruptcy  on  the  21st  of  August  1786, 
indorsed  the  bill  of  lading,  so  retained  by  them,  to  the  defen- 
dants, and  transmitted  it  to  them,  with  an  invoice  of  the  goods, 
authorizing  them  to  obtain  possession  of  the  goods  on  account 
of  and  for  the  use  and  benefit  of  Turing  and  Son,  which  the 
defendants  received  on  the  28th  August  1786.    On  the  arrival 
of  the  vessel  with  the  goods  at  Liverpool  on  the  28th  August 
1786,  the  defendants  applied  to  Holmes  for  the  goods,  produc- 
bg  the  bill  of  lading,  who  thereupon  delivered  them,  and  the 
defendants  took  possession  of  them  for  and  on  account  of,  and 
to  and  for  the  use  and  benefit  of  Turing  and  Son.     The  defen- 
dants sold  the  goods  on  account  of  Turing  and  Son,  the  pro- 
ceeds whereof  amounted  to  £557.     Before  the  bringing  of  this 
action  the  plaintiffs  demanded  the  goods  of  the  defendants,  and 
tendered  to  them  the  freight  and  charges ;  but  neither  the 
plaintiffs  or  Freeman  have  paid,  or  offered  to  pay,  the  defen- 
dants for  the  goods.   To  this  evidence  the  defendants  demurred ; 
^d  the  plaintiffs  joined  in  demurrer. 

This  was  argued  in  last  Trinity  Term  by  Erskine  in  support 
of  the  demurrer,  and  Manly  against  it ;  and  again  on  this  day 
'^y  Shepherd  in  support  of  the  demurrer,  and  Bearcroft  contra. 

Shepherd,  after  observing  that,  as  the  defendants  were  the 

^ents  of  Turing  and  Son,  the  general  question  was  to  be  con- 

^dered  as  between  the  consignor  and  the  indorsee  of  the  bill  of 

*^ng,  contended,  first,  that,  as  between  the  vendor  and  vendee 

^^  goods,  the  former  has  a  right  to  stop  the  goods  in  tramitu, 

^  the  latter  become  insolvent  before  the  delivery  of  them. 

^d,  secondly,  that  such  right  cannot  be  divested  by  the  act  of 

^  vendee's  indorsing  over  the  bill  of  lading  to  a  third  person. 
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LioKBABBow  The  first  question  has  been  so  repeatedly  determined,  that  it  is 
Mason.      scarceljT  wecessary  to  cite  any  authorities  in  support  of  it.   [The 

KoTfoTiTST.  plfl'iiitifls'  counsel  admitted  the  position.]     Then,  in  order  to 
determine  the  second,  it  is  material  to  consider  the  nature  of  a 
bill  of  lading.     A  bill  of  lading  cannot  by  any  means  be  con- 
strued into  a  contract  on  the  part  of  the  consignor  to  deliver 
the  goods  mentioned  in  it  to  the  consignee  :  it  is  only  an  un- 
dertaking by  the  captain  to  deliver  the  goods  to  the  order  of 
the  shipper.     As  between  the  consignor  and  consignee,  it  is  a 
bare  authority  to  the  captain  to  deliver,  and  to  the  consignee 
to  receive  them.    That  this  is  the  true  nature  of  a  bill  of  lading 
appears  from  all  the  writers  upon  mercantile  law,  as  MoUoy^ 
Postlethwayte,  and  Beawes.     If  it  be  any  other  sort  of  instm-^ 
ment,  it  must  be  contended  to  amount  to  a  contract  by  the 
consignor  to  deliver  the  goods  to  the  consignee  :  but  no  such 
contract  arises  upon  it,  because  the  consignor  is  not  even  a 
party  to  it ;  and  no  action  could  be  framed  upon  it  against  the 
consignor.     Then,  if  it  be  only  a  bare  authority  to  the  one  to 
carry,  and  to  the  other  to  receive  the  goods,  the  consignee 
cannot  transfer  a  greater  right  than  he  has ;  neither  can  the 
right  of  the  consignor  be  divested  by  the  act  of  the  consignee. 
If  a  bill  of  lading  be  a  negotiable  instrument,  and  convey  an 
indefeasible  property  in  the  goods,  it  must  be  so  by  the  custom 
of  merchants  :  but  such  custom  is  not  to  be  found  in  any  of  tlie 
books  treating  upon   the   subject.      There  are   cases  whicli 
establish  a  contrary  doctrine,  in  which  the  Courts  have  held 
that  the  rights  of  the  assignees  are  the  same  as  the  rights  of 
the  original  consignee.     It  cannot  indeed  be  disputed  but  \hBL% 
as  between  the  assignee  and  the  indorsee,  the  indorsement  of  a 
bill  of  lading  is  a  complete  transfer  of  the  property  which  the 
consignee  has  in  it :  but  the  cases  go  no  farther.     The  case  o^ 
Snee  and  Prescot,  1  Atk.  245,  is  precisely  similar  to  the  preseo.'t. 
There  the  bill  of  lading  was  indorsed  in  blank,  and  afterwar<3s 
indorsed  over  by  the  consignee  to  his  assignees :  those  ass^S' 
nees  were  some  of  the  defendants  in  that  suit,  and  they  sto^>* 
in  the  same  situation  with  the  present  plaintiffs.     In  that  ca^^' 
before  the  goods  arrived,  and  after  the  indorsement  of  the  l>^** 
of  lading  by  the  consignee,  the  consignee  having  become     ^ 
bankrupt,  the  goods  were  stopped  in  transitu  by  order  of  tt^  ^ 
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»nsignor  by  an  indorsement  of  the  bill  of  lading,  which  was  Liouabkow 
left  with  him,  to  another  of  the  defendants.   There  Lord  Hard-      majov. 
wiCKE  decreed  that  ihe  indorsement  did  not  absolutely  transfer  not!Ti787. 
the  property  in  .  the  goods,  in  the  event  of  the  consignee's 
becoming  a  bankrupt  before  the  arrival  of  the  goods ;  that  as 
the  goods  had  been  stopped  in  transitu  by  order  of  the  con- 
ngnor,  he  had  a  right  to  detain  them  till  the  sum  which  he 
was  in  adyance  to  the  consignee  on  account  of  them  was  paid ; 
ind  that  the  surplus  arising  from  the  produce  of  the  goods 
should  be  paid  to  the  indorsees  of  the  consignees.    Now,  unless 
LoiD  Hardwicke  had  been  of  opinion  that  the  indorsement  by 
the  consignee  did  not  absolutely  transfer  the  property  in  the 
goods,  he  would  have  decreed  that  the  indorsees  should  have 
been  first  paid  the  money  which  they  had  advanced  upon  the 
credit  of  the  bill  of  lading,  and  then  that  the  surplus  should 
We  been  paid  to  the  consignor  :  but  instead  of  that,  he  gave 
ipiiority  to  the  consignor.     This  doctriue  is  not  only  laid 
iowBin  a  court  of  equity,  but  confirmed  in  a  court  of  law  in 
tie  case  of  Savignac  and  Gvff,  where  the  same  question  was 
ted  between  the  same  parties  as  the  present.    There  Selvetti, 
» merchant  in  Italy,  consigned  a  quantity  of  skins  to  Lingham 
fading  in  London,  and  sent  him  a  bill  of  lading  indorsed  in 
IJanL    Lingham,  the  consignee,  indorsed  it  to  Savignac  for  a 
valuable  consideration  at  the  invoice  price,  shewing  him  at  the 
^e  time  the  letters  of  advice  and  the  bills  of  parcels.     The 
f  coiudgnee  not  accepting  the  bills  of  exchange  which  the  con- 
^gnor  had  drawn  upon  him  for  the  amount  of  the  goods,  the 
^nsignor  indorsed  the  bill  of  lading  remaining  in  his  hands  to 
^Uff,  the  defendant,  with  orders  to  seize  the  goods  before  they 
^t  into  the  hands  of  the  consignee,  which  he  did :  and  the 
^^on  was  brought  against  him  by  the  indorsee  of  the  consig- 
^^«  to  recover  the  value  of  the  goods.     Wallace,  Solicitor- 
^^^neral,  there  argued  that  by  the  indorsement  of  the  bill  of 
^ding  the  property  was  transferred.     But  Lord  Mansfield 
^^s  of  opinion,  that  the  consignor  had  a  right  to  stop  the  goods 
'**  transitu  in  case  of  the  insolvency  of  the  consignee,  and  that 
^^  plaintifi*,  standing  in  the  same  situation  with  the  original 
'^usignee,  had   lost  his  lien.     Lord  Mansfield  was  first  of 
opinion  that  there  was  a  distinction  between  bills  of  lading 
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LicKBAMow  indorsed  in  blank  and  otherwise ;  but  he  afterwards  abandone< 
Masok.      that  ground.     But  in  that  case,  as  the  consignor  had  in  poio 

Not.I^Ttst.  of  fact  received  £150  from  the  consignee,  there  was  a  verdic 
for  the  plaintiff  for  that  sum.  So  that  the  result  of  the  verdic 
was,  that  the  consignor  was  entitled  under  those  circumstance 
to  retain  all  the  goods  consigned,  deducting  only  the  sui 
which  he  had  actually  received  for  part.  Both  these  cas^ 
establish  the  construction  of  the  bill  of  lading  contended  foK 
and  it  is  to  be  observed  that  the  verdict  in  the  latter  one  wi 
acquiesced  in.  And  indeed  to  construe  it  otherwise  would  1 
opening  a  great  door  to  fraud,  and  would  be  placing  the  indo 
see  of  a  consignee  of  a  bill  of  lading  in  a  better  situation  tha 
the  consignee  himself  in  case  of  his  insolvency.  Suppose  th 
consignee  assign  over  to  a  third  person,  who  becomes  insolven 
before  the  delivery  of  the  goods,  such  assignee  would  then, 
notwithstanding  his  insolvency,  have  a  right  to  get  the  goock 
into  his  possession ;  for  if  the  act  of  indorsement  absolutelj 
divests  the  property  out  of  the  consignor,  he  can  never  after 
wards  get  possession  of  the  goods  again  ;  or  else  this  conse 
quence  would  follow,  that  the  vendor  would  have  a  right  U 
seize  the  goods  in  transitu  till  the  indorsement,  by  which  hi 
right  would  be  divested,  and  that  by  the  act  of  insolvency  o 
the  indorsee  it  would  be  revested.  This  has  never  been  con 
sidered  to  be  the  same  sort  of  instrument  as  a  bill  of  exchange 

o 

they  are  not  assimilated  to  each  other  in  any  treatise  upon  th< 
subject :  nay,  bills  of  exchange  are  said  to  be  std  juris.  Ii 
their  nature  they  are  different ;  a  bill  of  exchange  always  im 
ports  to  be  for  value  received ;  but  the  very  reverse  is  the  ca» 
with  a  bill  of  lading.  For  in  few,  if  any  instances,  is  tht 
consignor  paid  for  his  goods  till  delivery  ;  and  bills  of  exchange 
were  first  invented  for  the  purpose  of  remitting  money  fron 
one  country  to  another,  which  is  not  the  case  with  bills  of  lad 
ing.  As  to  the  case  of  Wright  and  Campbell,  4  Btirr.  2046 
which  may  be  cited  on  the  other  side,  it  will  perhaps  be  saic 
that  the  Court  awarded  a  new  trial  only  on  the  ground  o; 
fraud  :  but  nan  constat  that,  if  there  had  been  no  suspicion  o 
fraud,  a  new  trial  would  not  have  been  granted.  So  that  thi 
law  cannot  be  considered  to  have  been  decided  in  that  case 
for  when  a  new  trial  is  moved  for,  if  the  facts  warrant  it,  thi 
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Court  awards  a  new  trial  without  going  into  the  law  arising  liokbabbott 
upon  those  facts.     In  such  cases  the  law  is  still  left  open  to  be      m^h. 
considered  on  a  diflTerent  finding ;  since  it  would  be  nugatory  NovfoTiTST. 
to  determine  the  point  of  law,  which  may  not  perhaps  be  appli- 
cable to  the  facts  when  found.     At  the  most,  there  is  only  an 
inference  of  law  to  be  drawn  from  that  case,  which  is  not  suffi- 
de&t  to  overturn  established  principles.     Besides,  this  case  is 
distinguishable  from  that ;  for  there  it  appeared  that  the  con- 
B^ee  was  the  &ctor  of  the  consignor,  and  as  such  might  bind 
his  principal  by  a  sale. 

Bbakceoft,  coktra. — The  question  is.  Whether  the  honajids 
indorsement  for  a  valuable  consideration  of  a  bill  of  lading  to  a 
tUrd  person  is  not  an  absolute  transfer  of  the  whole  property  1 
Tins  question  is  of  infinite  importance  to  the  mercantile  world, 
ad  has  never  yet  been  put  in  a  way  to  receive  a  solemn  deci- 
aoam  a  court  of  law.  For  at  most  it  has  only  been  considered 
fflt  court  of  equity  upon  equitable  principles,  or  at  Nisi  Prius 
fliacase,  the  correct  state  of  which  is  to  be  doubted.  The 
ixm  of  the  bill  of  lading  is  material  to  be  attended  to  in  deter- 
Brining  this  case  ;  it  is,  that  the  goods  are  to  be  delivered  "  to 
«der  or  to  assigns  ;"  therefore  on  the  very  face  of  the  instru- 
ment there  is  an  authority  to  the  captain  to  deliver  them  to  the 
consignee  or  to  his  assigns  ;  and  the  question  here  is,  who  are 
liis  assigns  ?  As  between  the  consignor  and  consignee  the  rule 
contended  for  is  not  now  to  be  disputed,  since  it  has  been  con- 
foned  by  so  many  authorities ;  though  perhaps  it  were  much 
to  be  wished  that  it  had  never  been  established  :  but  there  will 
le  danger  in  extending  it  farther.  With  respect  to  the  case  of 
^  and  Prescoty  when  it  is  considered  who  were  the  parties 
to  the  cause,  in  what  court,  and  upon  what  principles,  it  was 
decided,  it  will  not  be  found  suflScient  to  determine  the  present 
case.  The  actors,  the  plaintiflFs,  were  not  the  innocent  pur- 
diasers  of  a  bill  of  lading  ;  they  were  the  assignees  of  a  bank- 
^pt,  and  prayed  by  their  bill  to  get  possession  of  the  goods, 
^notwithstanding  they  had  not  paid  for  them.  But  this  is  a  case 
between  the  consignor  and  third  persons  who  have  paid  a 
valuable  consideration  for  the  goods  ;  that  case  was  likewise  in 
*  court  of  equity,  where  the  leading  principle  is,  that  he  who 

^OU II.  G 
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LiGKBABBow  sccks  equltj,  must  first  do  what  is  equitable ;  there  too  the  de- 
Majoh.      cision  was  founded  in  some  measure  on  the  custom  of  the 

NoTToTiTeT.  Leghorn  trade,  and  the  construction  of  the  statute  relating  to 
mutual  credit ;  so  that  there  were  united  a  number  of  circum* 
stances  which,  taken  altogether,  induced  Lord  Hardwigks's 
decree,  and  which  do  not  exist  in  the  present  case.     And  it  is 
to  be  remarked  that  Lord   Hardwickb,  thinking  it  a  harsh 
demand  against  the  consignors,  said  **  he  would  lay  hM  on 
anything  to  save  the  advantage"'  which  the  consignors  had,  by 
regaining  the  possession  of  the  goods  before  they  got  into  the 
hands  of  the  indorsees  of  the  consignee.     Then  as  to  the  case 
of  Savignac  and  Guff,  that  had  not  even  the  authority  of  a  Nin 
Prius  determination ;  Lord  Mansfield  gave  no  opinion  upon 
this  question  ;  for  though  he  said  there  was  no  doubt  but  thati 
as  between  the  vendor  and  the  vendee,  the  former  might  seise 
the  goods  in  transitu,  if  the  latter  became  insolvent  before  they 
were  delivered,  yet  there  he  stopped ;  so  that  the  inclination  of 
his  mind  may  be  presumed  to  have  been  against  extending  the 
rule.     And  after  all,  the  whole  circumstances  of  that  case  weie 
left  to  the  consideration  of  a  jury.   Since  Lord  Raymond's  time^ 
1  Ld.  Raym.  271,  it  has  been  taJken  to  be  clear  and  established 
law  that  a  general  indorsement  of  a  bill  of  lading  does  transfer 
the  property.     And  Holt,  C.  J.,  then  said,  ^'  that  a  consignee 
of  a  bill  of  lading  has  such  a  property  as  that  he  may  assign  it 
over."    It  has  now  been  contended  that  the  right  of  the  con- 
signor ought  not  to  be  divested  by  the  act  of  the  consignee : 
but  it  is  not  by  the  act  of  the  consignee  alone  ;  for  the  conr 
signer  has  by  his  own  act  enabled  the  consignee  to  defeat  his 
right.     If  he  had  been  desirous  of  restraining  the  negotiabili^ 
of  the  bill  of  lading,  instead  of  making  a  general  indorsemmty 
he  should  have  made  a  special  indorsement  to  his  own  use. 
And  then  the  holder  of  the  bill  of  lading  would  have  been  con- 
sidered as  a  trustee  for  the  consignor.     The  custom  of  mer- 
chants has  established  that  the  delivery  of  a  bill  of  lading 
transfers  the  whole  property.     Eva/ns  v.  Martlett,  1  Ld.  Rca^nu 
271 ;  Wright  v.  Campbell,  4  Burr.  2046  ;  and  Caldwell  v*  Battr 
T.  R.  205.     Then  it  has  been  said  that  a  bill  of  lading  is  not 
transferable  like  a  bill  of  exchange :  but  the  custom  of  mer- 
chants has  made  that  transferable  which  in  its  nature  perhaps 


CdKTRAGT  OF  SALE.  99 

is  not  so ;  and  the  cases  above  referred  to  decide  that  point,  lickbabbow 
Though  a  new  trial  in  the  case  of  Wright  and  Campbell  was      mabob. 
granted  on  a  suspicion  of  fraud,  and  the  law  was  not  expressly  ^ovTItst. 
djudged ;  yet  from  what  was  said  by  the  Court,  it  may  be 
ooDected  that  no  new  trial  would  have  been  awarded  if  no 
fraad  had  existed ;  and  the  opinion  of  Lord  Mansfield,  as  far 
as  it  goes^  is  expressly  in  point     But  abore  all  arguments 
public  convenience  ought  to  have  a    considerable   influence 
in  the  decision  of  this  question.     By  the  constant  course  and 
the  universal  consent  and  opinion  of  merchants,  bills  of  lad- 
ing are  negotiable ;    it  is  highly   convenient  to   trade  that 
they  should  be  so;   and  if  this  case  should   be  determined 
against  the  plaintiffs,  one  of  the  principal  currents  of  trade 
till  be  stopped  ;  besides,  it  wHl  be  a  hardship  on  an  innocent 
Tesdee. 

SfltTHSBD  m  Rbplt. — Though  there  may  be  some  hardship 
OD  the  vendee  if  he  be  to  suffer,  yet  the  hardship  would  be 
eqoallj  great  on  the  vendor,  who  would  by  a  decision  against 
hb  be  compelled  to  deliver  up  the  possession  of  his  goods, 
thcfogh  at  the  time  of  the  delivery  he  knew  that  he  should  not 
receive  any  consideration  for  them.     But  convenience  requires 
that,  if  one  of  these  two  innocent  persons  must  suffer,  the  loss 
should  be  sustained  by  the  consignee.    For  when  a  vendor  con- 
signs his  goods,  he  knows  that  by  the  general  law  he  has  a 
i^ht  to  stop  them  in  transitu^  if  the  consignee  become  insolvent 
before  delivery.    But  when  an  indorsee  takes  an  assignment  of 
a  bill  of  lading,  he  takes  it  with  a  knowledge  of,  and  subject  to 
that  general  right  which  the  vendor  has.     Though  the  case  of 
Sm  and  Prescot  was  determined  in  a  court  of  equity,  yet  that 
(XNut  could  not  alter  the  effect  and  nature  of  a  legal  instru- 
DDODt ;  which  it  must  have  done  in  that  case  if  the  right  of  an 
indorsee  is  to  be  preferred  to  the  consignor.    Suppose  A.  sends 
a  bill  of  lading  of  goods  to  B.,  and  the  goods  themselves  are  in 
&ct  never  sent  out  of  his  possession  ;  if  the  indorsement  of  the 
Wll  of  lading  can  be  said  to  transfer  the  property,  the  indorsee 
pronld  have  a  right  to  recover  the  goods  as  against  the  original 
x>D8ignor,  who  had  never  parted  with  the  possession  of  them, 
k)  tiiat  the  rule  contended  for  would  not  only  divest  the  right 
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LicKBABEow  which  the  consignor  has  to  seize  the  goods  in  transitu^  b 
MA802I.      would  also  compel  him  to  part  with  his  goods,  without  recei 

NoTr9^787.  ^^S  *^y  consideration,  although  he  had  never  relinquished  i 
possession.  The  meaning  of  the  dictum  of  Lord  Holt, 
Evans  and  Martktty  is  only  that  the  consignee  may  assign  ov 
that  right  which  he  has.  The  case  of  Caldwell  v.  BaU  w 
merely  a  question  between  two  solvent  indorsees,  both  of  who 
had  an  equitable  title  ;  and  that  case  only  decided  that  he  wl 
first  got  possession  of  one  of  the  bills  of  lading  was  entitled 
the  goods ;  and  there  too  the  Court  determined  in  favour 
him  who  had  the  possession. 

AsHHURST,  J. — As  this  was  a  mercantile  question  of  ve 
great  importance  to  the  public,  and  had  never  received 
solemn  decision  in  a  court  of  law,  we  were  for  that  reason  d 
sirous  of  having  the  matter  argued  a  second  time,  rather  th 
on  account  of  any  great  doubts  which  we  entertained  on  t 
first  argument.  We  may  lay  it  down  as  a  broad  general  pri 
ciple,  that,  wherever  one  of  two  innocent  persons  must  suffer ! 
the  acts  of  a  third,  he  who  has  enabled  such  third  person 
occasion  the  loss  must  sustain  it.  If  that  be  so,  it  will  be 
strong  and  leading  clue  to  the  decision  of  the  present  case, 
has  been  argued,  that  it  would  be  very  hard  on  a  consigns 
who  has  received  no  consideration  for  his  goods,  if  he  should 
obliged  to  deliver  them  up  in  case  of  the  insolvency  of  the  cc 
signee,  and  come  in  as  a  creditor  under  his  commission  i 
what  he  can  get.  This  is  certainly  true :  but  it  is  a  hardsl 
which  he  brings  upon  himself.  When  a  man  sells  goods, 
sells  them  on  the  credit  of  the  buyer :  if  he  deliver  the  goo< 
the  property  is  altered,  and  he  cannot  recover  them  back  aga 
though  the  vendee  immediately  become  a  bankrupt.  But  wh( 
the  delivery  is  to  be  at  a  distant  place,  as  between  the  venc 
and  vendee,  the  contract  is  ambulatory  till  delivery ;  ai 
therefore,  in  case  of  the  insolvency  of  the  vendee  in  the  mei 
time,  the  vendor  may  stop  the  goods  in  transitu.  But,  as  1 
tween  the  vendor  and  third  persons,  the  delivery  of  a  bill 
lading  is  a  delivery  of  the  goods  themselves ;  if  not,  it  woi 
enable  the  consignee  to  make  the  bill  of  lading  an  instnune 
of  fraud.    The  assignee  of  a  bill  of  lading  trusts  to  the  indon 
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ment ;  the  instrument  is  in  its  nature  transferable  ;  in  this  re-  Lickbabbow 
spect  therefore  this  is  similar  to  the  case  of  a  bill  of  exchange.  mawn. 
If  the  consignor  had  intended  to  restrain  the  negotiability  of  it,  not.TIiST. 
he  should  have  confined  the  delivery  of  the  goods  to  the  ven- 
dee only  :  but  he  has  made  it  an  indorsable  instrument.  So  it 
is  like  a  bill  of  exchange  ;  in  which  case,  as  between  the  drawer 
and  the  payee  the  consideration  may  be  gone  into,  yet  it  can- 
not between  the  drawer  and  an  indorsee ;  and  the  reason  is, 
because  it  would  be  enabling  either  of  the  original  parties  to 
assist  in  a  fraud.  The  rule  is  founded  purely  on  principles  of 
law,  and  not  on  the  custom  of  merchants.  The  custom  of  mer- 
chants only  establishes  that  such  an  instrument  may  be  indors- 
ed ;  but  the  effect  of  that  indorsement  is  a  question  of  law, 
which  is,  that  as  between  the  original  parties  the  consideration 
may  be  inquired  into ;  though  when  third  persons  are  concerned 
it  cannot.  This  is  also  the  case  with  respect  to  a  bill  of  lading. 
Though  the  bill  of  lading  in  this  case  was  at  first  indorsed  in 
blank,  it  is  precisely  the  same  as  if  it  had  been  originally  in- 
dorsed to  this  person  ;  for  when  it  was  filled  up  with  his  name, 
it  was  the  same  as  if  made  to  him  only.  Then  what  was  said 
by  Lord  Manspfeld  in  the  case  of  Wright  and  Campbell  goes 
the  full  length  of  this  doctrine : — "  If  the  goods  be  bona  fide 
sold  by  the  factor  at  sea,  (as  they  may  be  where  no  other  de- 
liTery  can  be  given,)  it  will  be  good  notwithstanding  the  Statute 
21,  Jac.  I-,  c.  19.  The  vendee  shall  hold  them  by  virtue  of  the 
bin  of  sale,  though  no  actual  possession  is  delivered  :  and  the 
owner  can  never  dispute  with  the  vendee,  because  the  goods 
were  sold  bona  fide  and  by  the  owner's  own  authority."  Now 
in  this  case  the  goods  were  transferred  by  the  authority  of  the 
Tender,  because  he  gave  the  vendee  a  power  to  transfer  them  ; 
and  being  sold  by  his  authority,  the  property  is  altered.  And 
I  am  of  opinion  that  this  right  of  the  assignee  could  not  be 
divested  by  any  subsequent  circumstances. 

BuLLBR,  J. — This  case  has  been  very  fully,  very  elaborately, 
and  very  ably  argued,  both  now  and  in  the  last  Term ;  and 
though  the  former  arguments  on  the  part  of  the  defendant  did 
not  convince  my  mind,  yet  they  staggered  me  so  much  that  I 
wished  to  hear  a  second  argument.     Before  I  consider  the 
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LicKBiRiiow  effect  of  the  several  authorities  which  have  been  cited,  I  wi 
Masov.      take  notice  of  one  circumstance  in  this  csae  which  is  peculiar  ( 

Not."m787.  it ;  not  for  the  purpose  of  founding  my  judgment  upon  it,  bi 
because  I  would  not  have  it  supposed  in  any  future  case  that 
passed  unnoticed,  or  that  it  may  not  hereafter  have  any  effe 
which  it  ought  to  have.  In  this  case  it  is  stated  that  thej 
were  four  bills  of  lading ;  it  appears  by  the  books  treating  o 
this  subject,  that  according  to  the  common  course  of  merchant 
there  are  only  three ;  one  of  which  is  delivered  to  the  captaii 
of  the  vessel,  another  is  transmitted  to  the  consignee,  and  tlu 
third  is  retained  by  the  consignor  himself  as  a  testimony  againsl 
the  captain  in  case  of  any  loose  dealing.  Now  if  it  be  at  pm 
sent  the  established  course  among  merchants  to  have  only  three 
bills  of  lading,  the  circumstance  of  there  being  a  fourth  in  thii 
case  might,  if  the  case  had  not  been  taken  out  of  the  hands  o! 
the  jury  by  the  demurrer,  have  been  proper  for  their  considera- 
tion. I  am  aware  that  that  circumstance  appears  in  the  bill 
on  which  is  written,  "  In  witness  the  master  hath  affirmed  U 
four  bills  of  lading,  all  of  this  tenor  and  date."  But  we  al 
know  that  it  is  not  the  practice  either  of  persons  in  trade  or  ii 
the  profession  to  examine  very  minutely  the  words  of  an  instru 
ment,  which  is  partly  printed  and  partly  written ;  and  if  w 
only  look  at  the  substance  of  such  an  instrument,  this  may  b 
the  means  of  enabling  the  consignee  to  commit  a  fraud  on  a 
innocent  person.  Then  how  stood  the  consignee  in  this  case 
he  had  two  of  the  bills  of  lading,  and  the  captain  must  have 
third ;  so  that  the  assignee  could  not  imagine  that  the  coi 
signer  had  it  in  his  power  to  order  a  delivery  to  any  other  pei 
son.  But  I  mean  to  lay  this  circumstance  entirely  out  of  ra 
consideration  in  the  present  case,  which  I  think  turns  wholly  c 
the  general  question :  and  I  make  the  question  even  moi 
general  than  was  made  at  the  bar,  namely,  whether  a  bill  < 
lading  is  by  law  a  transfer  of  the  property  ?  This  question  hi 
been  argued  upon  authorities  ;  and  before  I  take  notice  of  ac 
particular  objections  which  have  been  made,  I  will  considi 
those  authorities.  The  principal  one  relied  on  by  the  defei 
dants  is  that  of  Snee  and  Prescot.  Now,  sitting  in  a  court  i 
law,  I  should  think  it  quite  sufficient  to  say,  that  that  was 
determination  in  a  court  of  equity,  and  founded  on  equitabi 
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priiiciple8.     The  leadiog  maxim  in  that  court  is,  that  he  i^^ho  LKnoAimow 

aeeb  equity  must  first  do  equity.     I  am  not  disposed  to  find      masov. 

kit  with  Uiat  determination  as  a  case  in  equity  ;  but  it  is  not  not.TItst. 

sufficient  to  decide  such  a  question  as  that  now  before  us.   Lord 

Habdwtcke  has,  with   his  usual   caution,  enumerated  every 

drcomstance  which  existed  in  the  case :  and  indeed  he  has 

been  so  particular,  that  if  the  printed  note  of  it  be  accurate, 

iriiich  I  doubt,  it  is  not  an  authority  for  any  case  which  is  not 

precisely  similar  to  it.     The  only  point  of  law  in  that  case  is 

upon  the  forms  of  the  bills  of  lading ;  and  Lord  Hardwicke 

thoaght  there  was  a  distinction  between  bills  of  lading  indorsed 

in  blank,  and  those  indorsed  to  particular  persons  :  but  it  was 

properly  admitted  at  the  Bar  that  that  distinction  cannot  now 

be  supported.     Thus  the  matter  stood  till  within  these  thirty 

jetrs ;  since  that  time  the  commercial  law  of  this  country  has 

taken  a  very  diflFerent  turn  from  what  it  did  before.     We  find 

in  Sme  and  Prescot  that  Lord  Hardwicke  himself  was  pro- 

ceedmg  with  great  caution,  not  establishing  any  general  prin- 

dfhj  but  decreeing  on  all  the  circumstances  of  the  case  put 

fa^ether.     Before  that  period  we  find  that  in  courts  of  law  all 

tke  evidence  in  mercantile  cases  was  thrown  together ;  they 

were  left  generally  to  a  jury,  and  they  produced  no  established 

principle.     From  that  time  we  all  know  the  great  study  has 

been  to  find  some  certain  general  principles,  which  shall  be 

hown  to  all  mankind,  not  only  to  rule  the  particular  case  then 

under  consideration,  but  to  serve  as  a  guide  for  the  future. 

Most  of  us  have  heard  these  principles  stated,  reasoned  upon, 

enlarged,  and  explained,  till  we  have  been  lost  in  admiration 

rt  the  strength  and  stretch  of  the  human  understanding.    And 

I  should  be  very  sorry  to  find  myself  under  a  necessity  of 

Offering  from  any  case  on  this  subject  which  has  been  decided 

by  Lord  Mansfield,  who  may  be  truly  said  to  be  the  founder 

of  the  commercial  law  of  this  country.     I  hope  to  shew,  before 

I  have  finished  my  judgment,  that  there  has  been  no  incon- 

ristency  in  any  of  his  determinations :  but,  if  there  had,  if  I 

could  not  reconcile  an  opinion  which  he  had  delivered  at  Nisi 

fms  with  his  judgment  in  this  Court,  I  should  not  hesitate  to 

^opt  the  latter  in  preference  to  the  former  :  and  it  is  but  just 

to  say,  that  no  Judge  ever  sat  here  more  ready  than  he  was  to 
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LioKBABmow  correct  an  opinion  suddenly  given  at  Nisi  Privs.     First,  as  to 
Mabok.      the  case  of  Wright  and   Campbell,  that  was  a  very  solemn 

NoT."9ri787.  opi^ioii  delivered  in  this  Court.  In  my  opinion  that  is  one  of 
the  best  cases  that  we  have  in  the  law  on  mercantile  subjects. 
There  are  four  points  in  that  case,  which  Lord  Mansfield  has 
stated  so  extremely  clear  that  they  cannot  be  mistaken.  The 
first  is,  what  is  the  case  as  between  the  owner  of  the  goods  and 
the  factor  ;  the  second,  as  between  the  consignor  and  the  as- 
signee of  the  factor  with  notice  ;  thirdly,  as  between  the  same 
parties  without  notice  ;  and,  fourthly,  as  to  the  nature  of  a  bill 
of  sale  of  goods  at  sea  in  general.  It  is  to  be  recollected  that 
the  case  of  Wright  and  Campbell  was  decided  by  the  Judge  at 
Nisi  Prius  upon  the  ground  that  the  bill  of  lading  transferred 
the  whole  property  at  law  ;  and  when  it  came  before  this  Court 
on  a  motion  for  a  new  trial.  Lord  Mansfield  confirmed  that 
opinion  ;  but  a  new  trial  was  granted  on  a  suspicion  of  fraud: 
therefore  it  is  fair  to  infer,  that  if  there  had  been  no  fraud,  the 
delivery  of  the  bill  of  lading  would  have  been  final.  If  there 
be  fraud,  it  is  the  same  as  if  the  question  were  tried  between 
the  consignor  and  the  original  consignee.  According  to  a  note 
of  Wright  and  Campbell,  which  I  took  in  Court,  Lord  Mans- 
field said,  that  since  the  case  in  Lord  Kaymond,  it  had  always 
been  held  that  the  delivery  of  a  bill  of  lading  transferred  the 
property  at  law ;  if  so,  every  exception  to  that  rule  arises  from 
equitable  considerations  which  have  been  adopted  in  courts  of 
law.  The  next  case  is  that  of  Savignac  and  Cu/fi  the  note  of 
which  is  too  loose  to  be  depended  upon  :  but  there  is  a  circum- 
stance in  that  case,  which  might  afford  ample  ground  for  the 
decision  ;  for  I  cannot  suppose  that  Lord  Mansfield  had  for- 
gotten the  doctrine  which  he  laid  down  in  this  Court  in  Wright 
and  Campbell.  There  he  observed  very  minutely  on  what  did 
not  appear  at  the  trial,  that  no  letters  were  produced,  and  that 
no  price  was  fixed  for  the  goods  :  but  in  Savignac  and  Q^y 
the  plaintiff  had  not  only  the  bills  of  lading  and  the  invoice, 
but  he  had  also  the  letters  of  advice,  from  which  the  real 
transaction  must  have  appeared ;  and  if  it  appeared  to  him 
that  Selvetti  had  not  been  paid  for  the  goods,  that  might  have 
been  a  ground  for  the  determination.  The  case  of  Hunter  and 
Beat  does  not  come  up  to  the  point  now  in  dispute  ;  it  only  de- 
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ines  what  is  admitted,  that,  as  between  the  vendor  and  Liokbaxbow 
ee,  the  property  is  not  altered  till  delivery  of  the  goods.  masoh. 
I  respect  to  the  case  of  Stokes  and  La  Riviere^  perhaps  not.  97x787. 
I  may  be  some  doubts  about  the  facts  of  it :  however,  it 
ietermined  upon  a  diflTerent  ground  ;  for  the  goods  were  in 
lands  of  an  agent  for  both  parties :  that  case  therefore 
not  impeach  the  doctrine  laid  down  in  Wright  and  Camp- 
It  has  been  argued  at  the  bar,  that  it  is  impossible  for 
lolder  of  a  bill  of  lading  to  bring  an  action  on  it  against 
»nsignor.  Perhaps  that  argument  is  well  founded:  no 
al  action  on  the  bill  of  lading  has  ever  been  brought ;  for 
I  bill  of  lading  transfer  the  property,  an  action  of  trover 
ist  the  captain  for  non-delivery,  or  against  any  other  per- 
rho  seizes  the  goods,  is  the  proper  form  of  action.  If  an 
Q  be  brought  by  a  vendor  against  a  vendee,  between  whom 
I  of  lading  has  passed,  the  proper  action  is  for  goods  sold 
ddivered.  Then  it  has  been  said  that  no  case  has  yet  de- 
1  that  a  bill  of  lading  does  transfer  the  property  :  but  in 
w  to  that  it  is  to  be  observed,  that  all  the  cases  upon  the 
jct,  Evans  v.  Marthtt,  Wright  v.  Campbell,  and  Caldwell  v. 
and  the  universal  understanding  of  mankind,  preclude 
question.  The  cases  between  the  consignor  and  consignee 
been  founded  merely  on  principles  of  equity,  and  have 
^ed  up  the  principle  of  Snee  and  Prescot ;  for  if  a  man  has 
ht  goods,  and  has  not  paid  for  them,  and  cannot  pay  for 
I,  it  is  not  equitable  that  he  should  prevent  the  consignor 
getting  his  goods  back  again,  if  he  can  do  it  before  they 
D  fact  delivered.  There  is  no  weight  in  the  argument  of 
ship  on  the  vendor :  at  any  rate  that  is  a  bad  argument  in 
irt  of  law ;  but  in  fact  there  is  no  hardship  on  him,  because 
IS  parted  with  the  legal  title  to  the  consignee.  An  argu- 
was  used  with  respect  to  the  difficulty  of  determining  at 
time  a  bill  of  lading  shall  be  said  to  transfer  the  property, 
ially  in  a  case  where  the  goods  were  never  sent  out  of  the 
hant's  warehouse  at  all.  The  answer  is,  that  under  those 
instances  a  bill  of  lading  could  not  possibly  exist,  if  the 
action  were  a  fair  one  ;  for  a  bill  of  lading  is  an  acknow- 
lent  by  the  captain,  of  having  received  the  goods  on  board 
lip  :  therefore  it  would  be  a  fraud  in  the  captain  to  sign 
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ixoKBA&Bow  such  a  bill  of  lading,  if  he  had  not  received  goods  on  boanL  ; 
Mamm.      and  the  consignee  would  be  entitled  to  his  action  against  tke 

jSjf^nsi.  captain  for  the  fraud.  As  the  plaintiff  in  this  case  has  paid  a 
valuable  consideration  for  the  goods,  and  there  is  no  colour  for 
imputing  fraud  or  notice  to  him,  I  am  of  opinion  that  he  is 
entitled  to  the  judgment  of  the  Court. 

Grose,  J. — After  this  case  has  been  so  elaborately  spoken  to 
by  my  brethren,  it  is  not  necessary  for  me  to  enter  fully  into 
the  question,  as  I  am  of  the  same  opinion  with  them.    But  I 
think  that  the  importance  of  the  subject  requires  me  to  state 
the  general  grounds  of  my  opinion.    I  conceive  this  to  be  i 
mere  question  of  law,  whether,  as  between  the  vendor  and  the 
assignee  of  the  vendee,  the  bill  of  lading  transfers  the  propertjf. 
I  think  that  it  does.     With  respect  to  the  question  as  betweea 
the  original  consignor  and  consignee,  it  is  now  the  clear,  knoirOi 
and  established  law  that  the  consignor  may  seize  the  goods  k 
transitUy  if  the  consignee  become  insolvent  before  the  deliveiy 
of  them.   But  that  was  not  always  the  law.  The  first  case  of  tint 
sort  was  that  of  Wiseman  and  Vandeputt  in  Chancery,  2  Yer% 
203,  when,  on  the  first  hearing,  the  Chancellor  ordered  an  actioii 
of  trover  to  be  brought,  to  try  whether  the  consignment  vested 
the  property  in  the  consignees ;  and  it  was  then  determined 
in  a  court  of  law  that  it  dUd  :  but  the  court  of  equity  thought 
it  right  to  interpose  and  give  relief ;  and  since  that  time  it  hai 
always  been  considered,  as  between  the  original  parties,  that 
the  consignor  may  seize  the  goods  before  they  are  actually  de^ 
livered  to  the  consignee  in  case  of  the  insolvency  of  the  con- 
signee.    But  this  is  a  question  between  the  consignor  and  the 
assignee  of  the  consignee,  who  do  not  stand  in  the  same  situation 
as  the  original  parties.     A  bill  of  lading  carries  credit  with  it; 
the  consignor  by  his  indorsement  gives  credit  to  the  bill  of  lad- 
ing, and  on  the  faith  of  that  money  is  advanced.    The  first  case 
that  I  find,  where  an  attempt  was  made  to  introduce  the  same 
law  between  the  consignor  and  the  indorsee  of  the  consignee,  is 
that  of  Snee  and  Prescot;   but  as  my  brother  Bdller  has 
already  made  so  many  observations  on  that  case,  it  would  be 
but  repetition  in  me  to  go  over  them  again,  as  I  entirely  agree 
with  him  in  them  all,  as  well  as  in  those  which  he  made  on  the 
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other  cases.     Therefore  I  am  of  opinion  that  there  should  be  iookbabxo^ 
judgment  fw  the  plaintiff.  m^Lh. 

Not.  9, 1787. 

Judgment  for  the  plaintiff. 

This  judgment  was  afterwards  reversed  in  the  Exchequer  Feb.  ii,  1700 
Chamber  on  a  writ  of  error  by  the  defendants.  The  following  1  ^"57867. 
judgment  of  that  Court  was  delivered  by 

LofiD  LouQHBOBOCTGH. — This  caso  comes  before  the  Court  on 
I  demurrer  to  the  evidence  ;  the  general  question  therefore  is, 
Whether  the  facts  offered  in  evidence  by  the  plaintiffs  in  the 
letion  are  sufficient  to  warrant  a  verdict  in  their  favour  ? 

The  facts  are  shortly  these.     On  the  22d  of  July  1786, 

leflsrs.  Turings  shipped  on  board  the  ship  Endeavour,  of  which 

Holnes  was  master,  at  Middleburgh  to  be  carried  to  Liverpool, 

largo  of  goods  by  the  order  and  directions  and  on  the  account 

of  Freeman  of  Rotterdam,  for  which,  of  the  same  date,  bills  of 

UiDg  were  signed  on  behalf  of  the  master  to  deliver  the  goods 

It  Liverpool,  specified  to  be  shipped  by  Turings  to  order  or  to 

ttsigiis.     On  the  same  22d  of  July  two  of  the  bills  of  lading 

indorsed  in  blank  by  Turings  were  transmitted  by  them,  together 

with  an  invoice  of  the  goods,  to  Freeman  at  Rotterdam,  and 

were  duly  received  by  him,  that  is,  in  the  course  of  the  post, 

m  of  the  bills  being  retained  by  Turings.     I  take  no  notice  of 

there  being  four  bills  of  lading,  because  on  that  circumstance  I 

lay  no  stress.     On  the  25th  of  July  bills  of  exchange  for  a  sum 

rf£477,  being  the  price  of  the  goods,  were  drawn  by  Turings, 

and  accepted  by  Freeman  at  Rotterdam,  and  Freeman,  on  the 

same  day,  transmitted  to  the  plaintiffs  in  the  action,  merchants 

at  Liverpool,  the  bills  of  lading  and  invoice,  which  he  had  re- 

cdved  from  Turings,  in  order  that  the  goods  might  be  sold  by 

them  on  his  account ;  and  of  the  same  date  drew  upon  them 

bills  to  the  amount  of  £520,  which  were  duly  accepted,  and 

have  since  been  paid  by  them,  and  for  which  they  have  never 

been  reimbursed  by  Freeman,  who  became  a  bankrupt  on  the 

15th  of  August  following.     The  bills  accepted  by  Freeman  for 

the  price  of  the  goods  shipped  by  Turings,  had  not  become  due 

m  the  15th  of  August,  but  on  notice  of  his  bankruptcy,  they 
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LiouusBow  sent  the  bill  of  lading,  which  remained  in  their  custody,  to  the 
Mason,      defendants  at  Liverpool,  with  a  special  indorsement  to  deliver 

Feb.  1171790.  *^  them  and  no  other,  which  the  defendants  received  on  the 
28th  of  August  1786,  together  with  the  invoice  of  the  goods 
and  a  power  of  attorney.  The  ship  arrived  at  Liverpool  on  the 
28th  of  August,  and  the  goods  were  delivered  by  the  master, 
on  account  of  Turings,  to  the  defendants,  who,  on  demand  and 
tender  of  freight,  refused  to  deliver  the  same  to  the  plaintiffs. 

The  defendants  in  this  case  are  not  stake-holders,  but  thej 
are  in  efiect  the  same  as  Turings,  and  the  possession  they  have 
got  is  the  possession  of  Turings.  The  plaintiffs  claim  under 
Freeman,  but  though  they  derive  a  title  under  him,  they  do  not 
represent  him,  so  as  to  be  answerable  for  his  engagements,  nor 
are  they  affected  by  any  notice  of  those  circumstances  which 
would  bar  the  claim  of  him  or  of  his  assignees.  If  they  have 
acquired  a  legal  right,  they  have  acquired  it  honestly,  and  if 
they  have  trusted  to  a  bad  title,  they  are  innocent  sufferem 
The  question  then  is.  Whether  the  plaintiffs  have  a  superior 
legal  title  to  that  right  which,  on  principles  of  natural  justice^ 
the  original  holder  of  goods  not  paid  for  has  to  maintain  that 
possession  of  them  which  he  actually  holds  at  the  time  of  the 
demand  1 

The  argument  on  the  part  of  the  plaintiffs  asserts  that  the 
indorsement  of  the  bill  of  lading  by  the  Turings,  is  an  assign- 
ment of  the  property  in  the  goods  to  Freeman,  in  the  same 
manner  as  the  indorsement  of  a  bill  of  exchange  is  an  assign^ 
ment  of  the  debt.  That  Freeman  could  assign  over  that  pro- 
perty, and  that  by  delivery  of  the  bill  of  lading  to  the  plaintiffi 
for  a  valuable  consideration,  they  have  a  just  right  to  the  pro- 
perty conveyed  by  it,  not  affected  by  any  claim  of  the  Turings, 
of  which  they  had  no  notice.  On  the  part  of  the  defendants  it 
is  argued,  that  the  bill  of  lading  is  not  in  its  nature  a  negotiable 
instrument ;  that  it  more  resembles  a  chose  in  action ;  that  the 
indorsement  of  it  is  not  an  assignment  that  conveys  any  in- 
terest, but  a  mere  authority  to  the  consignee  to  receive  the 
goods  mentioned  in  the  bill ;  and  therefore  it  cannot  be  made  a 
security  by  the  consignee  for  money  advanced  to  him  ;  but  the 
person  who  accepted  it  must  stand  in  the  place  of  the  con- 
signee, and  cannot  gain  a  better  title  than  he  had  to  give.     Ki 
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these  propositions  on  either  side  seem  to  be  stated  too  loosely,  LioKBAmmow 
aod  as  it  is  of  great  importance  that  the  nature  of  an  instru-      mam>x. 
ment  so  frequent  in  commerce  as  a  bill  of  lading  should  be  Feb.  uTiTW. 
dearly  defined,  I  think  it  necessary  to  state  my  ideas  of  its 
nature  and  effect. 

A  bill  of  lading  is  the  written  evidence  of  a  contract  for  the 
ctfriage  and  delivery  of  goods  sent  by  sea,  for  a  certain  freight. 
The  contract^  in  legal  language,  is  a  contract  of  bailment,  2 
lard  Raym.  912.    In  the  usual  form  of  the  contract,  the  under- 
taking  is  to  deliver  to  the  order  or  assigns  of  the  shipper.     By 
the  delivery  on  board,  the  shipmaster  acquires  a  special  pro- 
perty to  support  that  possession  which  he  holds  in  the  right  of 
another,  and  to  enable  him  to  perform  his  undertaking.     The 
geoeral  property  remains  with  the  shipper  of  the  goods,  until 
he  has  disposed  of  it  by  some  act  sufficient  in  law  to  transfer 
{roperty.    The  indorsement  of  the  bill  of  lading  is  simply  a 
diiw&)n  of  the  delivery  of  the  goods.     When  this  indorsement 
is  io  blank,  the  holder  of  the  bill  of  lading  may  receive  the 
goods,  and  his  receipt  will  discharge  the  shipmaster  ;  but  the 
yder  of  the  bill,  if  it  came  into  his  hands  casually,  without 
any  just  title,  can  acquire  no  property  in  the  goods.     A  special 
indorsement  defines  the  person  appointed  to  receive  the  goods  ; 
his  receipt  or  order  would,  I  conceive,  be  a  sufficient  discharge 
to  the  shipmaster,  and  in  this  respect  I  hold  the  bill  of  lading 
to  be  assignable.     But  what  is  it  that  the  indorsement  of  the 
bill  of  lading  assigns  to  the  holder  or  the  indorsee  \  a  right  to 
receive  the  goods  and  to  discharge  the  shipmaster  as  having 
performed  his  undertaking.     If  any  farther  effect  be  allowed 
to  it,  the  possession  of  a  bill  of  lading  would  have  greater  force 
than  the  actual  possession  of  the  goods.     Possession  of  goods  is 
prima  facie  evidence  of  title;  but  that  possession  may  be  pre- 
carious, as  of  a  deposit ;  it  may  be  criminal,  as  of  a  thing 
stolen  ;  it  may  be  qualified,  as  of  things  in  the  custody  of  a 
servant,  carrier,  or  a  factor.     Mere  possession  without  a  just 
title  gives  no  property,  and  the  person  to  whom  such  posses- 
sion is  transferred  by  delivery  must  take  his  hazard  of  the  title 
of  his  author.    The  indorsement  of  a  bill  of  lading  differs  from 
the  assignment  of  a  chose  in  action,  that  is  to  say,  of  an  obliga- 
tion, as  much  as  debts  differ  from  effects.  Goods  in  pawn,  goods 
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LiGKOABBovr  bought  before  delivery,  goods  in  a  wai*ehouse,  or  on  shipboard 
Mamn.  may  all  be  assigned.  The  order  to  deliver  is  an  assignment  ol 
Feb.  nTiTdO.  the  thing  itself,  'which  ought  to  be  delivered  on  demand,  and 
the  right  to  sue,  if  the  demand  is  refused,  is  attached  to  the 
thing.  The  case  in  1  Lord  Raym.  271,  was  well  determined 
on  the  principle  point,  that  the  consignee  might  maintain  an 
action  for  the  goods,  because  he  had  either  a  special  property 
in  them,  or  a  right  of  action  on  the  contract ;  and  I  assent  to 
the  dictum  that  he  might  assign  over  his  right.  But  the  qnes* 
tion  remains,  what  right  passes  by  the  first  indorsement  or  bj 
the  assignment  of  it  1  An  assignment  of  goods  in  pawn,  or  of 
goods  bought  but  not  delivered,  cannot  transmit  a  right  to 
take  the  one  without  redemption,  and  the  other  without  the 
payment  of  the  price.  As  the  indorsement  of  a  bill  of  ladii^ 
is  an  assignment  of  the  goods  themselves,  it  differs  essentially 
from  the  indorsement  of  a  bill  of  exchange ;  which  is  the 
assignment  of  a  debt  due  to  the  payee,  and  which  by  the  cui^ 
tom  of  trade,  passes  the  whole  interest  in  the  debt  so  com- 
pletely, that  the  holder  of  the  bill  for  a  valuable  consideration, 
without  notice,  is  not  affected  even  by  the  crime  of  the  person 
from  whom  he  received  the  bill. 

Bills  of  lading  differ  essentially  from  bills  of  exchange  in 
another  respect. 

Bills  of  exchange  can  only  be  used  for  one  given  purpose, 
namely,  to  extend  credit  by  a  speedy  transfer  of  the  debt 
which  one  person  owes  to  another,  to  a  third  person.  Bills  ol 
lading  may  be  assigned  for  as  many  different  purposes  as  goods 
may  be  delivered.  They  may  be  indorsed  to  the  true  owner 
of  the  goods  by  the  freighter  who  acts  merely  as  his  servant 
They  may  be  indorsed  to  a  factor  to  sell  for  the  owner.  Thejf 
may  be  indorsed  by  the  seller  of  the  goods  to  the  buyer.  Thej 
are  not  drawn  in  any  certain  form.  They  sometimes  do,  and 
sometimes  do  not,  express  on  whose  account  and  risk  the  goodf 
are  shipped.  They  often,  especially  in  time  of  war,  express  a 
false  account  and  risk.  They  seldom  if  ever  bear  upon  the 
face  of  them  any  indication  of  the  purpose  of  the  indorsement 
To  such  an  instrument,  so  variou3  in  its  use,  it  seems  impossi' 
ble  to  apply  the  same  rules  as  govern  the  indorsement  of  bilk 
of  exchange.     The  silence  of  all  authors  treating  of  commercial 
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iiwig  a  strong  argament  that  no  general  usage  has  made  them  lmuabsow 

s^otiable  as  bills.     Some  evidence  appears  to  have  been  given      Mamw. 

in  other  cases,  Snee  v.  Prescot,  1  Atk.  245,  that  the  received  Fe^Hrnw. 

apmn  of  merchants  was  against  their  being  so  negotiable. 

And  unless  there  was  a  clear  established  general  usage  to  place 

tlie  assignment  of  a  bill  of  lading  upon  the  same  footing  as  the 

ifidorsement  of  a  bill  of  exchange,  that  country  which  should 

fint  adopt  such  a  law  would  lose  its  credit  with  the  rest  of  the 

commercial  world  ;  for  the  immediate  consequence  would  be  to 

prefer  the  interest  of  the  resident  factors  and  their  creditors  to 

the  &ir  claim  of  the  foreign  consignor.     It  would  not  be  much 

kflB  pernicious  to  its  internal  commerce  ;  for  every  case  of  this 

oatore  is  founded  in  a  breach  of  confidence,  always  attended 

lith  a  suspicion  of  collusion,  and  leads  to  a  dangerous  and  false 

credit  at  the  hazard  and  expense  of  the  fair  trader.     If  bills  of 

Ikfing  are  not  negotiable  a^  bills  of  exchange,  and  yet  are 

aaigaable,  what  is  the  consequence  ?     That  the  assignee  by 

isdonement  must  inquire  under  what  title  the  bills  have  come 

totbe  hands  of  the  person  from  whom  he  takes  them.     Is  this 

Bore  difficult  than  to  inquire  into  the  title  by  which  goods  are 

»Id  or  assigned?     In  the  case  of  Hartop  v.  HoarCy  2  Stra. 

1187 ;  1  WUs.  8,  jewels  deposited  with  a  goldsmith  were  pawned 

by  him  at  a  banker's.     Was  there  any  imputation,  even  of 

neglect,  in  a  banker  trusting  to  the  apparent  possession  of 

jewels  by  a  goldsmith  ?   Yet  they  were  the  property  of  another, 

ind  the  banker  sufiered  the  loss.     It  is  received  law,  that  a 

BkJtor  may  sell,  but  cannot  pawn  the  goods  of  his  consignor. 

fatterson  v.  Tosh,  2  Str.  1178.     The  person  therefore  who 

k)ok  an  assignment  of  goods  from  a  factor  in  security,  could 

iK>t  retain  them  against  the  claim  of  the  consignor ;  and  yet  in 

im  case  the  factor  might  have  sold  them  and  embezzled  the 

noney.     It  has  been  argued,  that  it  is  necessary  in  commerce 

0  raise  money  on  goods  at  sea,  and  this  can  only  be  done  by 

iflsigning  the  bills  of  lading.     Is  it  then  nothing  that  an  as- 

agnee  of  a  bill  of  lading  gains  by  the  indorsement  'i    He  has  all 

ie  right  the  indorser  could  give  him,  a  title  to  the  possession 

i  the  goods  when  they  arrive.     He  has  a  safe  security  if  he 

bas  dealt  with  an  honest  man.     And  it  seems  as  if  it  could  be 

of  little  utility  to  trade  to  extend  credit  by  affording  a  facility 
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LioKBAB»ow  to  raise  money  by  unfair  dealing.     Money  will  be  raised  oi 

Mason,      goods  at  sea,  though  bills  of  lading  should  not  be  negotiable,  in 

Feb.  ii7i790.  ^vory  case  where  there  is  a  fair  ground  of  credit ;  but  a  man  oi 

doubtful  character  will  not  find  it  so  easy  to  raise  money  at  the 

risk  of  others. 

The  conclusions  which  follow  from  this  reasoning,  if  it  be 
just,  are — First,  That  an  order  to  direct  the  delivery  of  goods 
indorsed  on  a  bill  of  lading,  is  not  equivalent  nor  even  anfr- 
logous  to  the  assignment  of  an  order  to  pay  money,  by  the 
indorsement  of  a  bill  of  exchange.  Secondly,  That  the  n^ 
tiability  of  bills  and  promissory  notes,  is  founded  on  the  cus- 
tom of  merchants  and  positive  law  ;  but  as  there  is  no  positife 
law,  neither  can  any  custom  of  merchants  apply  to  such  an 
instrument  as  a  bill  of  lading.  ThircUj/,  That  it  is  there£m 
not  negotiable  as  a  bill,  but  assignable ;  and  passes  such  ri^ 
and  no  better,  as  the  person  assigning  had  in  it. 

This  last  proposition  I  confirm  by  the  consideration,  that  ae* 
tual  delivery  of  the  goods  does  not  of  itself  transfer  an  absolute 
ownership  in  them  without  a  title  of  property ;  and  that  the 
indorsement  of  a  bill  of  lading,  as  it  cannot  in  any  case  transfer 
more  right  than  the  actual  delivery,  cannot  in  every  case  pass 
the  property  ;  and  I  therefore  infer  that  the  mere  indorsement 
can  in  no  case  convey  an  absolute  property.  It  may  however 
be  said,  that  admitting  an  indorsement  of  a  bill  of  lading  does 
not  in  all  cases  import  a  transfer  of  the  property  of  the  goods 
consigned,  yet  where  the  goods  when  delivered  would  belong 
to  the  indorsee  of  the  bill,  and  the  indorsement  accompanies  a 
title  of  property,  it  ought  in  law  to  bind  the  consignor,  at  least 
with  respect  to  the  interest  of  third  parties.  This  argument 
has,  I  confess,  a  very  specious  appearance.  The  whole  difficulty 
of  the  case  rests  upon  it ;  and  I  am  not  surprised  at  the  im- 
pression it  has  made,  having  long  felt  the  force  of  it  myselt 
A  fair  trader,  it  is  said,  is  deceived  by  the  misplaced  confidence 
of  the  consignor.  The  purchaser  sees  a  title  to  the  delivery  of 
the  goods  placed  in  the  hands  of  a  man  who  offers  them  to 
sale.  Goods  not  arrived  are  every  day  sold  without  any  sus- 
picion of  distress,  on  speculations  of  the  fairest  nature.  The 
purchaser  places  no  credit  in  the  consignee,  but  in  the  indorse- 
ment produced  to  him,  which  is  the  act  of  the  consignor.    The 
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first  consideration  which  affects  this  argument  is,  that  it  proves  Liokbabkow 
too  much,  and  is  inconsistent  with  the  admission.  But  let  us  mason, 
examine  what  the  legal  right  of  the  vendor  is,  and  whether  Feb.  iFiym 
with  respect  to  him  the  assignee  of  his  bill  of  lading  stands  on 
a  better  ground  than  the  consignee  from  whom  he  received  it. 
I  state  it  to  be  a  clear  proposition,  that  the  vendor  of  goods  not 
paid  for,  may  retain  the  possession  against  the  vendee  ;  not  by 
aid  of  any  equity,  but  on  grounds  of  law.  Our  oldest  books 
consider  the  payment  of  the  price,  (day  not  being  given,)  as  a 
condition  precedent  implied  in  the  contract  of  sale  ;  and  that 
tbe  vendee  cannot  take  the  goods,  nor  sue  for  them  without 
tender  of  the  price.  If  day  had  been  given  for  payment,  and 
the  vendee  could  support  an  action  of  trover  against  the  ven- 
dor, the  price  unpaid  must  be  deducted  from  the  damages,  in 
the  same  manner  as  if  he  had  brought  an  action  on  the  con- 
tnctfor  the  non-delivery.  Snee  v.  Frescot,  1  Atk.  245.  The 
adeis  not  executed  before  delivery  :  and  in  the  simplicity  of 
hnoet  times,  a  delivery  into  the  actual  possession  of  the  vendee 
or  hi  servant  was  always  supposed.  In  the  variety  and  extent 
of  dealing  which  the  increase  of  commerce  has  introduced,  the 
delivery  may  be  presumed  from  circumstances,  so  as  to  vest  a 
property  in  the  vendee.  A  destination  of  the  goods  by  the 
vendor  to  the  use  of  the  vendee  ;  the  marking  them,  or  making 
tkem  up  to  be  delivered ;  the  removing  them  for  the  purpose 
of  being  delivered,  may  all  entitle  the  vendee  to  act  as  owner, 
to  assign,  and  to  maintain  an  action  against  a  third  person, 
into  whose  hands  they  have  come.  But  the  title  of  the  vendor 
is  never  entirely  divested,  till  the  goods  have  come  into  the 
possession  of  the  vendee.  He  has  therefore  a  complete  right, 
for  just  cause,  to  retract  the  intended  delivery,  and  to  stop  the 
goods  in  transitu.  The  cases  determined  in  our  courts  of  law 
kave  confirmed  this  doctrine,  and  the  same  law  obtains  in  other 
countries. 

In  an  action  tried  before  me  at  Guildhall,  after  the  last 
Trinity  Term,  it  appeared  in  evidence,  that  one  Bowering  had 
bought  a  cask  of  indigo  of  Verrulez  and  Co.  at  Amsterdam, 
which  waa  sent  from  the  warehouse  of  the  seller,  and  shipped 
on  board  a  vessel  commanded  by  one  Tulloch,  by  the  appoint- 
ment of  Bowering.     The  bills  of  lading  were  made  out,  and 

VOL.  II.  H 
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LicKBAHRow  signed  by  TuUoch,  to  deliver  to  Bowering  or  order,  who  imme- 
Mason.      diately  indorsed  one  of  them  to  his  correspondent  in  London, 

Feb.T17n90.  ft^d  sent  it  by  the  post.   Vernilez  having  information  of  Bower- 
ing's  insolvency  before  the  ship  sailed  from  the  Texel,  sum- 
moned Tulloch  the  shipmaster  before  the  Court  at  Amsterdam, 
who  ordered  him  to  sign  other  bills  of  lading  to  the  order  of 
Verrulez.     Upon  the  arrival  of  the  ship  in  London,  the  ship- 
master delivered  the  goods,  according  to  the  last  bills,  to  the 
order  of  Verrulez.     This  case  as  to  the  practice  of  merchants, 
deseiTes  particular  attention,  for  the  Judges  of  the  Court  at 
Amsterdam  are  merchants  of  the  most  extensive  dealings,  and 
they  are  assisted  by  very  eminent  lawyers.     The  cases  in  our 
law,  which  I  have  taken  some  pains  to  collect  and  examine,  are 
very  clear  upon  this  point.     Snee  v.  Prescot,  though  in  a  court 
of  equity,  is  professedly  determined  on  legal  grounds  by  Lobd 
Hardwicke,  who  was  well  versed  in  the  principles  of  law  ;  and 
it  is  an  authority,  not  only  in  support  of  the  right  of  the  owner 
unpaid,  to  retain  against  the  consignee,  but  against  those  claim- 
ing under  the  consignee  by  assignment  for  valuable  considera- 
tion, and  without  notice.     But  the  case  of  Fearon  v.  Bowen^ 
tried  before  Lord  Chief-Justice  Lee,  is  a  case  at  law,  and  it  is 
to  the  same  effect  as  Snee  v.  Prescot    So  also  is  the  case  of  the 
Assignees  of  Burghal  v.  Howard^  before  Lord  Mansfield.  The 
right  of  the  consignor  to  stop  the  goods,  is  here  considered  a^ 
a  legal  right.     It  will  make  no  difference  in  the  case,  whethe. 
the  right  is  considered  as  springing  from  the  original  properfcj 
not  yet  transferred  by  delivery,  or  as  a  right  to  retain  tb^ 
things  as  a  pledge  for  the  price  unpaid.     In  all  the  cases  cit0<3 
in  the  course  of  the  argument,  the  right  of  the  consignor  to 
stop  the  goods  is  admitted  as  against  the  consignee.     But  it  is 
contended,  that  the  right  ceases  as  against  a  person  claiming 
under  the  consignee  for  a  valuable  consideration,  and  without 
notice  that  the  price  is  unpaid.     To  support  this  position,  it  is 
necessary  to  maintain  that  the  right  of  the  consignor  is  not  a 
perfect  legal  right  in  the  thing  itself,  but  that  it  is  only  founded 
upon  a  personal  exception  to  the  consignee,  which  would  pre- 
clude his  demand  as  contrary  to  good  faith,  and  unconscionable. 
If  the  consignor  had  no  legal  title,  the  question  between  him 
and  the  bona  fide  purchaser  from  the  consignee,  would  turn  on 
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rery  nice  considerations  of  equity.     But  a  legal  lien,  as  well  as  lickbabboh 

a  right  of  property,  precludes  these  considerations ;  and  the      Wa^n. 

admitted  right  of  the  consignor  to  stop  the  goods  in  transitu  as  Feb.TTlTOC 

against  the  consignee,  can  only  rest  upon  his  original  title  as 

owner,  not  divested,  or  upon  a  legal  title  to  hold  the  possession 

of  the  goods,  till  the  price  is  paid,  as  a  pledge  for  the  price.    It 

has  been  asserted  in  the  course  of  the  argument,  that  the  right 

of  the  consignor  has  by  judicial  determinations  been  treated  as 

a  mere  equitable  claim,  in  cases  between  him  and  the  consignee. 

To  examine  the  force  of  this  assertion  it  is  necessary  to  take  a 

review  of  the  several  determinations. 

The  first  is  the  case  of  Wright  v.  Campbell,  4  Burr.  2046,  on 
which  the  chief  stress  is  laid.  The  first  observation  that  occurs 
upon  that  case  is,  that  nothing  was  determined  by  it.  A  case 
ns  reserved  by  the  Judge  at  Nisi  Prius,  on  the  argument  of 
wKch  the  Court  thought  the  facts  imperfectly  stated,  and 
focted  a  new  trial.  That  case  cannot  therefore  be  urged  as  a 
decooQ  upon  the  point.  But  it  is  quoted  as  containing  in  the 
i'^  of  it,  an  opinion  of  Lord  Mansfield,  that  the  right  of 
the  coDsignor  to  stop  the  goods  cannot  be  set  up  against  a 
third  person  claiming  under  an  indorsement  for  value  and 
without  notice.  The  authority  of  such  an  opinion,  though  no 
decision  had  followed  upon  it,  would  deservedly  be  very  great, 
from  the  high  respect  due  to  the  experience  and  wisdom  of  so 
great  a  Judge.  But  I  am  not  able  to  discover  that  his  opinion 
was  delivered  to  that  extent,  and  I  assent  to  the  opinion  as  it 
was  delivered,  and  very  correctly  applied  to  the  case  then  in 
^lestion.  Lord  Mansfield  is  there  speaking  of  the  consign- 
Dient  of  goods  to  a  factor  to  sell  for  the  owner ;  and  he  very 
Wj  observes — First,  That  as  against  the  factor,  the  owner 
^j  retain  the  goods ;  Secondly,  That  a  person  into  whose 
hands  the  factor  has  passed  the  consignment  with  notice,  is 
exactly  in  the  same  situation  with  the  factor  himself;  Thirdly, 
llat  a  bona  fide  purchaser  from  the  factor  shall  have  a  right 
to  the  delivery  of  the  goods,  because  they  were  sold  bona  fide, 
^lid  by  the  owner's  own  authority.  If  the  owner  of  the  goods 
entrust  another  to  sell  them  for  him,  and  to  receive  the  price, 
there  is  no  doubt  but  that  he  lias  bound  himself  to  deliver  the 
goods  to  the  purchaser ;  and  that  would  hold  equally  if  the 
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UoKBARBow  goods  had  never  been  removed  from  his  warehouse.  The  ques- 
MA80N.      tion  on  the  right  of  the  consignor  to  stop  and  retain  the  goods, 

Feb.  1171790.  ^^^  never  occur  where  the  factor  has  acted  strictly  according 
to  the  orders  of  his  principal,  and  where,  consequently,  he  has 
bound  him  by  his  contract.  There  would  be  no  possible  ground 
for  argument  in  the  case  now  before  the  Court,  if  the  plaintiffs 
in  the  action  could  maintain  that  Turings  and  Co.  had  sold  to 
them  by  the  intervention  of  Freeman,  and  were  therefore 
bound  ex  contractu  to  deliver  the  goods.  Lobd  Mansfibld's 
opinion  upon  the  direct  question  of  the  right  of  the  consignor 
to  stop  the  goods  against  a  third  party,  who  has  obtained  m 
indorsement  of  the  bill  of  lading,  is  quoted  in  favour  of  the 
consignor,  as  delivered  in  two  cases  at  Nisi  Prius ;  Savignac  v. 
Ctif,  in  1778,  and  Stokes  v.  La  Riviere  in  1785.  Observations 
are  made  on  these  cases,  that  they  were  governed  by  particular 
circumstances  ;  and  undoubtedly  when  there  is  not  an  accun^ 
and  agreed  state  of  them,  no  great  stress  can  be  laid  on  th^ 
authority.  The  case  of  Caldwell  v.  Ball,  1  Term  Rep.  B.  & 
205,  is  improperly  quoted  on  the  part  of  the  plaintiffs  in  the 
action,  because  the  question  there  was  on  the  priority  of  consign 
ments,  and  the  right  of  the  consignor  did  not  come  under  cod 
sideration.  The  case  of  Hibbert  v.  Carter,  was  also  cited  on  tb 
same  side,  not  as  having  decided  any  question  upon  the  cox 
signer's  right  to  stop  the  goods,  but  as  estabUshing  a  positio: 
that  by  the  indorsement  of  the  bill  of  lading,  the  property  w^ 
so  completely  transferred  to  the  indorsee,  that  the  shipper  ^ 
the  goods  had  no  longer  an  insurable  interest  in  them.  Tt 
bill  of  lading  in  that  case  had  been  indorsed  to  a  creditor  < 
the  shipper  ;  and  undoubtedly  if  the  fact  had  been  as  it  was  i 
first  supposed,  that  the  cargo  had  been  accepted  in  payment  < 
the  debt,  the  conclusion  would  have  been  just ;  for  the  propert 
of  the  goods  and  the  risk  would  have  completely  passed  froi 
the  shipper  to  the  indorsee  ;  it  would  have  amounted  to  a  sal 
executed  for  a  consideration  paid.  But  it  is  not  to  be  inferre 
from  that  case,  that  an  indorsement  of  a  bill  of  lading,  th 
goods  remaining  at  the  risk  of  the  shipper,  transfei-s  the  pn 
perty  so  that  a  poUcy  of  insurance  upon  them  in  his  nam 
would  be  void.  The  greater  part  of  the  consignments  from  th 
West  Indies,  and  all  countries  where  the  balance  of  trade  is  i 
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&Foar  of  England,  are  made  to  a  creditor  of  the  shipper  ;  but  liokbabbow 

tkej  are  no  discharge  of  the  debt  by  indorsement  of  the  bill  of      blSoit. 

lidiDg ;  the  expense  of  insurance,  freight,  duties,  are  all  charged  Peb.  nTirw. 

to  the  shipper,  imd  the  net  proceeds  alone  can  be  applied  to 

the  discharge  of  his  debt.     That  case  therefore  has  no  applica- 

tioD  to  the  present  question.     And  from  all  the  cases  that  have 

been  collected  it  does  not  appear  that  there  has  ever  been  a 

decision  against  the  legal  right  of  the  consignor  to  stop  the 

goods  in  transitUj  before  the  case  now  brought  before   this 

Court     When  a  point  of  law  which  is  of  general  concern  in  the 

dafly  business  of  the  world  is  directly  decided,  the  event  of  it 

fixes  the  public  attention,  directs  the  opinion,  and  regulates  the 

pnctice  of  those  who  are  interested.     But  where  no  such  deci- 

■on  has  in  fact  occurred,  it  is  impossible  to  fix  any  standard  of 

flpnion  upon  loose  reports  of  incidental  arguments.    The  rule 

therefore  which  the  Court  is  to  lay  down  in  this  case  will  have 

AeeBect,  not  to  disturb,  but  to  settle  the  notions  of  the  com- 

Jwead  part  of  this  country  on  a  point  of  very  great  import- 

laceas  it  regards  the  security  and  good  faith  of  their  transac- 

tiwH.    For  these  reasons  we  think  the  judgment  of  the  Court 

rf  King's  Bench  ought  to  be  reversed. 


This  judgment  was  reversed  in  the  House  of  Lords,  and  a  House  of  Lords, 
witre  de  novo  was  awarded  in  June  1 793,  on  the  ground  that 
tke  demurrer  to  evidence  appeared  to  be  informal  on  the  re- 
«wi,  Michaelmas  Term.      The  following  opinion  was  delivered 
fcyMR.  Justice  Bullbr  upon  the  principal  question  before  the 


June  14, 1798. 
6  East  21. 


BcLLER,  J. — Before  I  consider  what  is  the  law  arising  on  this 
Qae,  I  shall  endeavour  to  ascertain  what  the  case  itself  is.  It 
appears  that  the  two  bills  of  lading  were  indorsed  in  blank  by 
Wing,  and  sent  so  indorsed  in  the  same  state  by  Freeman  to 
4e  plaintiffs,  in  order  that  the  goods  might,  on  their  arrival  at 
Wrpool,  be  taken  possession  of,  and  sold  by  the  plaintiffs  on 
I'reeman's  account.  I  shall  first  consider  what  is  the  effect  of 
^Mank  indorsement ;  and,  secondly,  I  will  examine  whether  the 
^ords,  "  to  be  so  sold  by  the  plaintiffs  on  Freeman's  account," 
^te  any  difference  in  the  case.     As  to  the  first,  I  am  of 
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LicKBABBow  opinion  that  a  blank  indorsement  has  precisely  the  same  effect 
Mason,      that  an  indorsement  to  deliver  to  the  plaintiffs  would  have.   In 

JuneiiTiTOS.  the  casc  of  bills  of  exchange,  the  effect  of  a  blank  indorsement 
is  too  universally  known  to  be  doubted  :  and,  therefore,  on  that 
head  I  shall  only  mention  the  case  of  Russell  v.  Langstaffe, 
Dotiglds  496,  where  a  man  indorsed  his  name  on  copperplate 
checks,  made  in  the  form  of  promissory  notes,  but  in  blank, «.«., 
without  any  sum,  date,  or  time  of  payment :  and  the  Court 
held,  that  the  indorsement  on  a  blank  note  is  a  letter  of  credit 
for  an  indefinite  sum  ;  and  the  defendant  was  liable  for  the 
sum  aftei-wards  inserted  in  the  note,  whatever  it  might  be.    In 
the  case  of  bills  of  lading,  it  has  been  admitted  at  your  Lord- 
ships' Bar,  and  was  so  in  the  Court  of  King's  Bench,  that  a 
blank  indorsement  has  the  same  effect  as  an  indorsement  filled 
up  to  deliver  to  a  particular  person  by  name.     In  the  case  of 
Snee  v.  Prescoty  Lord  Hardwicke  thought  that  there  was  a  dis- 
tinction between  a  bill  of  lading  indorsed  in  blank,  and  one 
that  was  filled  up ;  and  upon  that  ground  part  of  his  decree 
was  founded.     But  that  I  conceive  to  be  a  clear  mistake.    AnA 
it  appears  from  the  case  of  Savignac  v.  Cufy  (of  which  case  1 
know  nothing  but  from  what  has  been  quoted  by  the  counsel 
and  that  case  having  occurred  before  the   unfortunate  yesi- 
1780,  no  further  account  can  be  obtained,)  that  though  LoK- 
Mansfield  at  first  thought  that  there  was  a  distinction  betwe^ 
bills  of  lading  indoi'sed  in  blank  and  otherwise,  yet  he  afte^ 
wards  abandoned  that  ground.     In  Solomons  v.  Nissen^  ilLicM 
1788,  2  T.  R.  674,  the  bill  of  lading  was  to  order  or  assigUL 
and  the  indorsement  in  blank  ;  but  the  Court  held  it  to  h? 
clear  that  the  property  passed.     He  who  delivers  a  bill  of  lac3 
iug  indorsed  in  blank  to  another,  not  only  puts  it  in  the  powe/ 
of  the  person  to  whom  it  is  delivered,  but  gives  him  authority 
to  fill  it  up  as  he  pleases  ;  and  it  has  the  same  effect  as  if  it 
were  filled  up  with  an  order  to  deliver  to  him.    The  next  point 
to  be  considered  is,  What  difference  do  the  words  "  to  be  sold 
by  the  plaintiffs  on  Freeman's  account,"  make  id  the  present 
case  1     It  has  been  argued  that  they  prove  the  plaintiffs  to  be 
factors  only.     But  it  is  to  be  observed  that  these  words  are  not 
found  in  the  bill  of  lading  itself:  and,  therefore,  they  cannot 
alter  the  nature  and  construction  of  it.    I  say  they  were  not  in 
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I  bill  of  lading  itself ;  for  it  is  expressly  stated  that  the  bill  Lickbakbow 
ading  was  sent  by  Freeman  in  the  same  state  in  which  it  MiijoN. 
I  received,  and  in  that  there  is  no  restriction  or  qualification  juneliTiTSS. 
iterer  ;  but  it  appeared  by  some  other  evidence,  I  suppose 
jome  letter  of  advice,  that  the  goods  were  so  sent,  to  be  sold 
;he  plaintiffs  on  Freeman^s  account.  Supposing  that  the 
Qtiffs  are  to  be  considered  as  factors,  yet  if  the  bill  of  lading, 
shall  contend  presently,  passes  the  legal  property  in  the 
is,  the  circumstance  of  the  plaintiffs  being  liable  to  render 
cconnt  to  Freeman  for  those  goods  afterwards,  will  not  put 
ing  in  a  better  condition  in  this  cause  ;  for  a  factor  has  not 
'  a  right  to  keep  goods  till  he  is  paid  all  that  he  has  ad- 
3ed  or  expended  on  account  of  the  particular  goods,  but 
till  he  is  paid  the  balance  of  his  general  account.  The 
h  of  the  case,  as  I  consider  it,  is,  that  Freeman  transferred 
legal  property  of  the  goods  to  the  plaintiffs,  who  were  to 
tkem,  and  pay  themselves  the  £520  advanced  in  bills  out 
k  produce,  and  so  be  accountable  to  Freeman  for  the  re- 
nder, if  there  were  any.  But  if  the  goods  had  not  sold  for 
Duch  as  £520,  Freeman  would  still  have  remained  debtor 
he  plaintiffs  for  the  difference  ;  and  so  far  only  they  were 
on  Freeman's  account.  But  I  hold  that  a  factor  who  has 
legal  property  in  goods  can  never  have  that  property  taken 
1  him,  till  he  is  paid  the  uttermost  farthing  which  is  due  to 
.  Kruger  v.  Wilcochs^  Ambl.  252.  This  brings  me  to  the 
great  questions  in  the  cause,  which  are  undoubtedly  of  as 
h  importance  to  trade  as  any  questions  which  ever  can 
3.  The  first  is.  Whether  at  law  the  property  of  goods  at 
passes  by  the  indorsement  of  a  bill  of  lading  1  The  second, 
3ther  the  defendant,  who  stands  in  the  place  of  the  original 
er,  had  a  right  to  stop  the  goods  in  transitu  ?  And  as  to 
first,  every  authority  which  can  be  adduced  from  the  ear- 
period  of  time  down  to  the  present  hour,  agree  that  at  law 
property  does  pass  as  absolutely  and  as  effectually  as  if  the 
is  had  been  actually  delivered  into  the  hands  of  the  con- 
ee.  In  1690  it  was  so  decided  in  the  case  of  Wiseman  v. 
yieputt,  2  Vern,  203.  In  1697,  the  Court  determined  again 
hans  V.  Marlett,  that  the  property  passes  by  the  bill  of  lading. 
U  case  is  reported  in  1  Ld.  Rat/in.  271,  and  in  1 2  Mod.  156  ; 
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ucKBABRow  and  both  books  agree  in  the  points  decided.     Lord  Raymond 
Masoh.      states  it  to  be,  that  if  goods  by  a  bill  of  lading  are  consigned  to 

june"i^i793.  A.,  A.  is  the  owner,  and  must  bring  the  action  :  but  if  the  bill 
be  special,  to  be  delivered  to  A.  to  the  use  of  B.,  B.  ought  to 
bring  the  action  :  but  if  the  bill  be  general  to  A.,  and  the  in- 
voice only  shews  that  they  are  on  account  of  B.,  (which  I  take 
to  be  the  present  case,)  A.  ought  always  to  bring  the  action ; 
for  the  property  is  in  him,  and  B.  has  only  a  trust.    And  Holt, 
C.  J.,  says  the  consignee  of  a  bill  of  lading  has  such  a  property 
as  that  he  may  assign  it  over ;  and  Shower  said  it  had  been  so 
adjudged  in  the  Exchequer.     In  12  Mod.  it  is  said  that  the 
Court  held  that  the  invoice  signified  nothing  :  but  that  the  con- 
signment in  a  bill  of  lading  gives  the  property,  except  where  it 
is  for  the  account  of  another  ;  that  is,  where  on  the  face  of  the 
bill  it  imports  to  be  for  another.     In   Wright  v.  Campbell  in 
1767,  4  Burr.  2046,  Lord  Mansfield  said,  "  If  the  goods  are 
bona  fide  sold  by  the  factor  at  sea,  (as  they  may  be  where  no 
other  delivery  can  be  given,)  it  will  be  good  notwithstanding 
the  Stat.  21  Jac.  I.     The  vendee  shall  hold  them  by  virtue  of 
the  bill  of  sale,  though  no  actual  possession  be  delivered  :  and 
the  owner  can  never  dispute  with  the  vendee,  because  the  goodJ 
were  sold  bona  fide,  and  by  the  owner's  own  authority."     Hi 
Lordship  added,  (though  that  is  not  stated  in  the  printed  re 
port,)  that  the  doctrine  in  Lord  Raymond  was  right,  that  th< 
property  of  goods  at  sea  was  transferable.      In  Fearon  v 
Bowers  in  1753,  Lord  C.  J.  Lee  held,  that  a  bill  of  lading 
transferred  the  property,  and  a  right  to  assign  that  property 
by  indorsement ;  but  that  the  captain  was  discharged  by  i 
delivery  under  either  bill.    In  Snee  v.  Prescot  in  1743,  1  Atl 
245,  Lord  Hardwicke  says,  "  where  a  factor,  by  the  order  o 
his  principal,  buys  goods  with  his  own  money,  and  makes  th( 
bill  of  lading  absolutely  in  the  principal's  name,  to  have  th( 
goods  delivered  to  the  principal,  in  such  case  the  factor  canno 
countermand  the  bill  of  lading  ;  but  it  passes  the  property  o 
the  goods  fully  and  irrevocably  in  the  principal."     Then  h( 
distinguishes  the  case  of  blank  indorsement,  in  which  he  wa 
clearly  wrong.     Ho  admits,  too,  that  if  upon  a  bill  of  ladin< 
between  merchants  residing  in  difierent  countries,  the  goods  b 
shipped  and  consigned  to  the  principal  expressly  in  the  body  o 
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h  bill  of  lading,  that  vests  the  property  in  the  consignee.     In  Lwjmabkow 

ColdweU  V.  Ball  in  1786,  1  T.  R.  205,  the  Court  held  that  the      Mawk. 

indoreement  of  the  bill  of  lading  was  an  immediate  transfer  of  juneliTiTda. 

tiel^al  interest  in  the  cargo.     In  Hibbert  v.  Carter  in  1787, 

I  f.  K  745,  the  Court  held  again  that  the  indorsement  and 

(ieli?ery  of  the  bill  of  lading  to  a  creditor  jt>nwa/(W?i^,  conveyed 

tie  whole  property  in  the  goods  from  the  time  of  its  delivery. 

The  case  of  Godfrey  v.  Furzo^  3  P.  Wms.  185,  was  quoted  on 

behalf  of  the  defendant.     A  merchant  at  Bilboa  sent  goods 

from  thence  to  B.,  a  merchant  in  London,  for  the  use  of  B.,  and 

drew  bills  on  B.  for  the  money.     The  goods  arrived  in  London, 

which  B.  received,  but  did  not  pay  the  money,  and  died  insol- 

TeDl    The  merchant  beyond  sea  brought  his  bill  against  the 

executors  of  the  merchants  in  London,  praying  that  the  goods 

nigbt  be  accounted  for  to  him,  and  insisting  that  he  had  a  lien 

Mtliem  till  paid. 

Loid  Chancellor  says,  when  a  merchant  beyond  sea  con- 
ifgDs  goods  to  a  merchant  in  London  on  account  of  the  latter, 
od  draws  bills  on  him  for  such  goods,  though  the  money  be 
Botpaid,  yet  the  property  of  the  goods  vests  in  the  merchant 
in  London,  who  is  credited  for  them,  and  consequently  they  are 
liable  to  his  debts.  But  where  a  merchant  beyond  sea  con- 
signs goods  to  a  factor  in  London,  who  receives  them,  the  fac- 
tor in  this  case,  being  only  a  servant  or  agent  for  the  merchant 
leyond  sea,  can  have  no  property  in  such  goods,  neither  will 
they  be  affected  by  his  bankruptcy.  The  whole  of  this  case  is 
dear  law  ;  but  it  makes  for  the  plaintiffs  and  not  for  the  de- 
fendants. The  first  point  is  this  very  case  :  for  the  bill  of  lad- 
ing bere  is  generally  to  the  plaintiffs,  and  therefore  on  their 
Account ;  and  in  such  case,  though  the  money  be  not  paid,  the 
Property  vests  in  the  consignee.  And  this  is  so  laid  down 
^tbout  regard  to  the  question,  whether  the  goods  were  re- 
ceived by  the  consignee  or  not  The  next  point  there  stated 
8,  What  is  the  law  in  the  case  of  a  pure  factor,  without  any 
femand  of  his  own  1  Lord  King  says  he  would  have  no  pro- 
perty. This  expression  is  used  as  between  consignor  and  con- 
signee, and  obviously  means  no  more  than  that,  in  the  case  put, 
tie  consignor  may  reclaim  the  property  from  the  consignee. 
Tbe  reason  given  by  Lord  King  is,  because  in  this  case  the 
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LicEBARKow  factor  is  only  a  servant  or  agent  for  the  merchant  beyond  se^ 
MAB05.      I  agree,  if  he  be  merely  a  servant  or  agent,  that  part  of  tli< 

jonoliTiTOS.  ^^^®  is  also  good  law,  and  the  principal  may  retain  the  pro- 
perty. But  then  it  remains  to  be  proved  that  a  man  who  is  in 
advance,  or  under  acceptances  on  account  of  the  goods,  is 
simply  and  merely  a  servant  or  agent ;  for  which  no  authority 
has  been,  or,  as  I  believe,  can  be  produced.  Here  the  bills 
were  drawn  by  Freeman  upon  the  plaintiffs  upon  the  same 
day,  and  at  the  same  time,  as  he  sent  the  goods  to  them ;  and 
therefore  this  must,  by  fair  and  necessary  intendment,  be  taken 
to  be  one  entire  transaction ;  and  that  the  bills  were  drawn  on 
account  of  the  goods,  unless  the  contrary  appear.  So  far  from 
the  contrary  appearing  here,  when  it  was  thought  proper  tc 
allege  on  this  demurrer  that  the  price  of  the  goods  was  not 
paid,  it  is  expressly  so  stated  ;  for  the  demurrer  says,  that  the 
price  of  the  goods  is  now  due  to  Turing  and  Son.  But  it  findi 
that  the  other  bills  were  afterwards  paid  by  the  plaintiffs  ;  and 
consequently  they  have  paid  for  the  goods  in  question.  Ai 
between  the  principal  and  mere  factor,  who  has  neither  advanced 
nor  engaged  in  anything  for  his  principal,  the  principal  has  a 
right  at  all  times  to  take  back  his  goods  at  will  :  whether  thej 
be  actually  in  the  factor's  possession,  or  only  on  their  passage, 
makes  no  difference  ;  the  principal  may  countermand  his  order : 
and  though  the  property  remain  in  the  factor  till  such  counter- 
mand, yet  from  that  moment  the  property  revests  in  the  prin- 
cipal, and  he  may  maintain  trover.  But  in  the  present  case  the 
plaintiffs  are  not  that  mere  agent  or  servant ;  they  have  ad- 
vanced £520  on  the  credit  of  those  goods,  which  at  a  rising 
market  were  worth  only  £557 ;  and  they  have  beside,  as  I 
conceive,  the  legal  property  in  the  goods  under  the  bill  of  lad- 
ing. But  it  was  contended  at  the  Bar,  that  the  property  never 
passed  out  of  Turing  ;  and  to  prove  it.  Hob.  41  was  cited.  In 
answer  to  this  I  must  beg  leave  to  say,  that  the  position  in 
Hobart  does  not  apply  ;  because  there  no  day  of  payment  was 
given  ;  it  was  a  bargain  for  ready  money  ;  but  here  a  month 
was  given  for  payment.  And  in  Noy's  Maxims,  87,  this  is  laid 
down  :  "  If  a  man  do  agree  for  a  price  of  w^ares,  he  may  not 
carry  them  away  before  he  hath  paid  for  them,  if  he  have  not  a 
day  expressly  given  to  him  to  pay  for  them."   Thorpe  v.  Thorpe, 
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Sep.  temp.  Holt,  96,  and  Brice  v.  James,  Rep.  temp.  Lord  liokbakbow 
Majtsfibld,  S.  p.     So  Dy.  30  and  76.     And  in  Skep.  Touch.      mjSoh. 
222,  it  is  laid  down,  that  if  one  sell  me  a  horse,  or  anything  for  juiie"i^i798. 
money,  or  any  other  valuable  consideration,  and  the  same  thing 
i8  to  be  delivered  to  me  at  a  day  certain,  and  by  our  agreement 
a  day  is  set  for  the  payment  of  the  money,  it  is  a  good  bargain 
and  sale  to  alter  the  property  thereof :  and  I  may  have  an 
aedoD  for  the  thing,  and  the  seller  for  his  money.     Thus  stand 
the  authorities  on  the  point  of  legal  property  ;  and  from  hence 
it  appears  that  for  upwards  of  100  years  past  it  has  been  the 
uniTersal  doctrine  of  Westminster-Hall,  that  by  a  bill  of  lading, 
and  by  the  assignment  of  it,  the  legal  property  does  pass.    And, 
as  1  conceive,  there  is  no  judgment  nor  even  a  dictum,  if  pro- 
perty understood,  which  impeaches  this  long  string  of  cases. 
Oil  the  contrary,  if  any  argument  can  be  drawn  by  analogy 
fctt  older  cases  on  the  vesting  of  property,  they  all  tend  to  the 
aautt  conclusion.     If  these  cases  be  law,  and  if  the  legal  pro- 
perty be  vested  in  the  plaintiffs,  that,  as  it  seems  to  me,  puts 
a  Mai  end  to  the  present  case ;  for  then  it  will  be  incumbent 
on  the  defendants  to  shew  that  they  have  superior  equity  which 
leare  down  the  letter  of  the  law  :  and  which  entitles  them  to 
retain  the  goods  against  the  legal  right  of  the  plaintiffs,  or  they 
kave  no  case  at  aU.    I  find  myself  justified  in  saying  that  the 
legal  title,  if  in  the  plaintiffs,  must  decide  this  cause  by  the 
^ery  words  of  the  judgment  now  appealed  against ;  for  the 
fioble  Lord  who  pronounced  that  judgment,  emphatically  ob- 
served in  it,  "  that  the  plaintiffs  claim  under  Freeman ;  but 
flK)ugh  they  derive  a  title  under  him,  they  do  not  represent 
kim,  so  as  to  be  answerable  for  his  engagements  :  nor  are  they 
^ected  by  any  notice  of  those  circumstances  which  would  bar 
the  claims  of  him  or  his  assignees.''     This  doctrine,  to  which  I 
folly  subscribe,  seems  to  me  to  be  a  clear  answer  to  any  sup- 
posed lien  which  Turing  may  have  on  the  goods  in  question  for 
the  original  price  of  them.     But  the  second  question  made  in 
tbe  case,  is,  that  however  the  legal  property  be  decided,  the 
defendants,  who  stand  in  the  place  of  the  original  owner,  had  a 
right  to  stop  the  goods  in  transitu,  and  have  a  lien  for  the 
^ginal  price  of  them.     Before  I  consider  the  authorities  appli- 
^ble  to  this  part  of  the  case,  I  will  beg  leave  to  make  a  few 
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LicKBAnaow  observations  on  the  right  of  stopping  goods  in  transitu,  and 
MiksoH.      on  the  nature  and  principle  of  liens.     Firsts  Neither  of  them 

Juno"i^i798.  ^re  founded  on  property  ;  but  they  necessarily  suppose  the 
property  to  be  in  some  other  person,  and  not  in  him  who  sets 
up  either  of  these  rights.    They  are  qualified  rights,  which  m 
given  cases  may  be  exercised  over  the  property  of  another; 
and  it  is  a  contradiction  in  terms  to  say  a  man  has  a  lien  upon 
his  own  goods,  or  a  right  to  stop  his  own  goods  in  tramitu.  If 
the  goods  be  his,  he  has  a  right  to  the  possession  of  thm 
whether  they  be  in  transitu  or  not :  he  has  a  right  to  seD  or 
dispose  of  them  as  he  pleases,  without  the  option  of  any  other 
person  :  but  he  who  has  a  lien  only  on  goods,  has  no  right  so 
to  do  ;  he  can  only  retain  them  till  the  original  price  be  paid: 
and  therefore  if  goods  are  sold  for  £500,  and  by  a  change  of 
the  market  before  they  are  delivered,  they  become  next  day 
worth  £1000,  the  vendor  can  only  retain  them  till  the  £500 
be  paid,  unless  the  bargain  be  absolutely  rescinded  by  the  ven- 
dee's refusing  to  pay  the  £500.     Secondly^  Liens  at  law  exist 
only  in  cases  where  the  party  entitled  to  them  has  the  posses- 
sion of  the  goods ;  and  if  he  once  part  with  the  possession  after 
the  lien  attaches,  the  lien  is  gone.     Thirdly^  The  right  of  stop- 
ping in  transitu  is  founded  wholly  on  equitable  principles,  whidi 
have  been  adopted  in  courts  of  law  ;  and  as  far  as  they  have 
been  adopted,  I  agree  they  will  bind  at  law  as  well  as  in  equity. 
So  late  as  the  year  1690,  this  right,  or  privilege,  or  whatever  it 
may  be  called,  was  unknown  to  the  law.     The  first  of  these 
propositions  is  self-evident,  and  requires  no  argument  to  prove 
it.     As  to  the  second,  which  respects  liens,  it  is  known  and 
unquestionable  law,  that  if  a  carrier,  a  farrier,  a  tailor,  or  an 
inn-keeper,  deliver  up  the  goods,  his  lien  is  gone.     So  also  is 
the  case  of  a  factor  as  to  the  particular  goods :  but,  by  the 
general  usage  in  trade,  he  may  retain  for  the  balance  of  his 
account  all  goods  in  his  hands,  without  regard  to  the  time  when 
or  on  what  account  he  received  them.     In  Snee  v.  Prescot^ 
Lord  Hardwicke  says  that  which  not  only  applies  to  the  case 
of  liens,  but  to  the  right  of  stopping  goods  in  transitu  under 
circumstances  similar  to  the  case  in  judgment ;  for  he  says, 
where  goods  have  been  negotiated,  and  sold  again,  there  it 
would  be  mischievous  to  say  that  the  vendor  or  factor  should 
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have  a  lien  upon  the  goods  for  the  price  ;  for  then  no  dealer  liokbabbow 
vould  know  when  he  purchased  goods  safely.    So  in  Lempriere      Masoh. 
y.Pasley,  2  2T  iZ.  485,  the  Court  said  it  would  be  a  great  in-  juneliTiT^^- 
convenience  to  commerce  if  it  were  to  be  laid  down  as  law, 
that  a  man  could  never  take  up  money  upon  the  credit  of 
goods  consigned  till  they  actually  arrived  in  port.     There  are 
other  cases  which  in  my  judgment  apply  as  strongly  against  the 
right  of  seizing  in  transitu  to  the  extent  contended  for  by  the 
defendants  :  but  before  I  go  to  them,  with  your  Lordships'  per- 
mission, I  will  state  shortly  the  facts  of  the  case  of  Snee  v. 
Prescoty  with  a  few  more  observations  upon  it.     The  doctrine 
of  stopping  in  transitu  owes  its  origin  to  courts  of  equity  ;  and 
it  is  very  material  to  observe,  that  in  that  case,  as  well  as  many 
others  which  have  followed  it  at  law,  the  question  is  not  as  the 
counsel  for  the  defendants  would  make  it.  Whether  the  pro- 
perty vested  under  the  bill  of  lading  1  for  that  was  considered 
as  being  clear ;  but  Whether,  on  the  insolvency  of  the  con- 
signee, who  had  not  paid  for  the  goods,  the  consignor  could 
countermand  the  consignment  1  or,  in  other  words,  divest  the 
|m)perty  which  was  vested  in  the  consignee  1     Snee  and  Bax- 
ter, assignees  of  John  Toilet  v.  Prescot  and  others^  1  Atk  245. 
Toilet,  a  merchant  in  London,  shipped  to  Ragueneau  and  Co., 
his  factors  at  Leghorn,  serges  to  sell,  and  to  buy  double  the 
value  in  silks  ;  for  which  the  factors  were  to  pay  half  in  ready 
money  of  their  own,  which  Toilet  would  repay  by  bills  drawn 
on  him.     The  silks  were  bought  accordingly,  and  shipped  on 
board  Dawson's  ship,  marked  T  ;  Dawson  signed  three  bills  of 
lading,  to  deliver  at  London  to  factors,  consignors,  or  their 
order.     The  factors  indorsed  one  bill  of  lading  in  blank,  and 
sent  it  to  Toilet,  who  filled  up  the  same  and  pawned  it.     The 
Wis  drawn  by  the  factors  on  Toilet  were  not  paid,  and  Toilet 
became  a  bankrupt.     The  factors  sent  another  bill  of  lading, 
properly  indorsed,  to  Prescot,  who  offered  to  pay  the  pawnee, 
but  he  refused  to  deliver  up  the  bill  of  lading ;  on  which  Pres- 
cot got  possession  of  the  goods  from  Dawson,  under  the  last 
bill  of  lading.     The  assignees  of  Toilet   brought  the   bill  to 
redeem  by  paying  the  pawnee  out  of  the  money  arising  by  sale, 
and  to  have  the  rest  of  the  produce  paid  to  them  :  and  that  the 
factors,  although  in  possession  of  the  goods,  should  be  consi- 
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LicKBABEow  dered  as  general  creditors  only,  and  be  driven  to  come  in  unde 
Mason,      the  Commission. 

Jimeliri793.  Decreed,  1st,  That  the  factors  should  be  paid ;  2d,  The 
pawnees ;  and,  Sd,  The  surplus  to  the  assignees.  The  decree 
was  just  and  right  in  saying  that  the  consignor,  who  never  had 
been  paid  for  the  goods,  and  the  pawnees,  who  had  advanced 
money  upon  the  goods,  should  both  be  paid  out  of  the  goods 
before  the  consignee  or  his  assignees  should  derive  any  benefit 
from  them.  That  was  the  whole  of  the  decree  :  and  if  the  cir- 
cumstance of  the  consignor's  interest  being  first  provided  for, 
be  thought  to  have  any  weight,  I  answer,  ^rst,  That  such  pro- 
vision was  founded  on  what  is  now  admitted  to  be  an  apparent 
mistake  of  the  law,  in  supposing  that  there  was  a  diflference 
between  a  full  and  a  blank  indorsement.  Lord  Hardwicki 
considered  the  legal  property  in  that  case  to  remain  in  the 
consignor,  and  therefore  gave  him  the  preference.  Secondfyi 
That  whatever  might  be  the  law,  the  mere  fact  of  the  con- 
signor's being  in  possession,  was  a  sufficient  reason  for  a  court 
of  equity  to  say,  we  will  not  take  the  possession  from  you  till 
you  have  been  paid  what  is  due  to  you  for  the  goods.  Lord 
Hardwicke  expressly  said,  this  Court  will  not  say,  as  the  fac- 
tors have  re-seized  the  goods,  that  they  shall  be  taken  out  of 
their  hands  till  payment  of  the  half  price  which  they  have  laid 
down  upon  them.  He  who  seeks  equity  must  do  equity ;  and 
if  he  will  not,  he  must  not  expect  relief  from  a  court  of  equity. 
It  is  in  vain  for  a  man  to  say  in  that  court,  I  have  the  law  with 
me,  unless  he  will  shew  that  he  has  equity  with  him  also.  If 
he  mean  to  rely  on  the  law  of  his  case,  he  must  go  to  a  court  of 
law  ;  and  so  a  court  of  equity  will  always  tell  him  under  those 
circumstances.  The  case  of  Snee  v.  Prescot  is  miserably  re- 
ported in  the  printed  book  :  and  it  was  the  misfortune  of  Lokd 
Hardwicke,  and  of  the  public  in  general,  to  have  many  of  his 
determinations  published  in  an  incorrect  and  slovenly  way: 
and  perhaps,  even  he  himself,  by  being  very  diflFuse,  has  laid  a 
foundation  for  doubts  which  otherwise  would  never  have  existed. 
I  have  quoted  that  case  from  a  MS.  note  taken,  as  I  collect,  by 
Mr.  John  Cox,  who  was  counsel  in  the  cause  ;  and  it  seems  to 
me  that,  on  taking  the  whole  of  the  case  together,  it  is  apparent 
that  whatever  might  have  been  said  on  the  law  of  the  case  in  a 
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elaborate  opinion,  Lord  Hardwicke  decided  on  the  equity  lickbarbow 
arising  out  of  all  the  particular  circumstances  of  it,  with-      masok. 
eaning  to  settle  the  principles  of  law  on  which  the  present  junelT,  1798. 
iepends.     In  one  part  of  his  judgment  he  says,  that  in 
less  of  law,  the  property  vested  in  Toilet  at  the  time  of 
irchase :  but  however  that  may  be,  says  he,  this  Court 
)t  compel  the  factors  to  deliver  the  goods  without  being 
sed  what  they  have  laid  out.    He  begins  by  saying,  the 
id  is  as  harsh  as  can  possibly  come  into  a  court  of  equity, 
a  another  part  of  his  judgment  he  says.  Suppose  the  legal 
ty  in  these  goods  was  vested  in  the  bankrupt,  and  that 
dgnees  had  recovered,  yet  this  Court  would  not  suflFer  them  ' 

3  out  execution  for  the  whole  value,  but  would  oblige  them 
)unt.     But  further,  as  to  the  right  of  seizing  or  stopping 
ods  in  transitu^  I  hold  that  no  man  who  has  not  equity 
side  can  have  that  right.     I  will  say  with  confidence, 
0  case  or  authority  till  the  present  judgment,  can  be  pro- 
to  shew  that  he  has.     But  on  the  other  hand,  in  a  very 
idgment  delivered  by  ray  brother  Ashhurst  in  the  case 
npri€7'e  v.  Pasley  in  1788,  2  T.  E.  485,  he  laid  it  down 
Jear  principle,  that,  as  between  a  person  who  has  an 
ble  lien,  and  a  third  person  who  purchases  a  thing  for  a 
le  consideration  and  without  notice,  the  prior  equitable 
all  not  overreach  the  title  of  the  vendee.     This  is  found- 
plain  and  obvious   reason ;   for  he  who  has   bought  a 
for  a  fair  and  valuable  consideration,  and  without  notice 
right  or  claim  by  any  other  person,  instead  of  ha^^ng 
against  him,  has  equity  in  his  favour  :  and  if  he  have 
id  equity  both  with  him,  he  cannot  be  beat  by  a  man 
as  equal  equity  only.     Again,  in  a  very  solemn  opinion 
•ed  in  this  house  by  the  learned  and  respectable  Judge 
as  often  had  the  honour  of  delivering  the  sentiments  of 
dges  to  your  Lordships  when  you  are  pleased  to  require 
lately  as  the  14th  May  1790,  in  the  case  of  Kinloch  v. 
3  T.  R.  787,  it  was  laid  down  that  the  right  of  stopping 
in  transitu  never  occurred  but  as  between  vendor  and 
3 ;  for  that  he  relied  on  the  case  of  Wright  v.  Campbell, 
r.  2050.     Nothing  remains  in  order  to  make  that  case  a 
and  conclusive  authority  for  the  present,  but  to  shew 
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LicDAEBow  that  it  is  not  the  case  of  vendor  and  vendee.     The  terms  veo- 
Maboh.      dor  and  vendee  necessarily  mean  the  two  parties  to  a  particu- 

Jiiiiei4"i798. ^^^  contract ;   those  who  deal  together,   and  between  whom 
there  is  a  privity  in  the  disposition  of  the  thing  about  which 
we  are  talking.     If  A.  sell  a  horse  to  B.  and  afterwards  sdl 
him  to  C.  and  C.  to  D.,  and  so  on  through  the  alphabet,  each 
man  who  buys  the  horse  is  at  the  time  of  buying  him  a  vendee; 
but  it  would  be  strange  to  speak  of  A.  and  D.  together  as  ven- 
dor and  vendee  ;  for  A.  never  sold  to  D.  nor  did  D.  ever  buy 
of  A.     These  terms  are  correlatives,   and  never  have  beea 
applied,  nor  ever  can  be  applied,  in  any  other  sense  than  to 
the  persons  who  bought  and  sold  to  each  other.     The  defen* 
dants,  or  Turing,  in  whose  behalf,  and  under  whose  name  and! 
authority  they  have  acted,  never  sold  these  goods  to  the  plain- 
tiffs ;  the  plaintiffs  never  were  the  vendees  of  either  of  than. 
Neither  do  the  plaintiffs  (if  I  may  be  permitted  to  repeat  agak 
the  forcible  words  of  the  noble  Judge  who  pronounced  the 
judgment  in  question)  represent  Freeman  so  as  to  be  answ«»- 
able  for  his  engagements,  or  stand  affected  by  any  notice  of 
those  circumstances  which  would  bar  the  claim  of  Freeman  or 
his  assignees.    These  reasons,  which  I  could  not  have  expressed 
with  equal  clearness,  without  recurring  to  the  words  of  the  two 
great  authorities  by  whom  they  were  used,  and  to  whom  I 
always  bow  with  reverence,  in  my  humble  judgment,  put  an 
end  to  all  questions  about  the  right  of  seizing  in  transitu.  Two 
other  cases  were  mentioned  at  the  Bar,  which  deserve  some 
attention.     One  is  the  case  of  the  assignees  of  BurgkuB  t 
Howard,  1  H.  Blac.  365,  n.,  before  Lord  Manspibld  at  Guild- 
hall, in  1759  ;  where  the  only  point  decided  by  Lord  Mans- 
field was,  that  if  a  consignee  become  a  bankrupt,  and  no  part 
of  the  price  of  the  goods  be  paid,  the  consignor  may  seize  the 
goods  before  they  come  to  the  hands  of  the  consignee  or  his 
assignees.     This  was  most  clearly  right ;  but  it  does  not  apply 
to  the  present  case :    for   when  he   made  use  of  the  word 
assignees,  he  undoubtedly  meant  assignees  under  a  commission 
of  bankrupt,  like  those  who  were  then  before  him,  and  not  pe^ 
sons  to  whom  the  consignee  sold  the  goods  ;  for  in  that  case  it 
is  stated  that  no  part  of  the  price  of  the  goods  was  paid.    The 
whole  cause  turns  upon  this  point.    In  that  case  no  part  of  tho 
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price  of  the  goods  was  paid,  and  therefore  the  original  owner  lickeabbow 
might  seize  the  goods.  But  in  this  case  the  plaintiffs  had  paid  Mamn. 
the  price  of  the  goods,  or  were  under  acceptances  for  them,  j^neliirnga 
which  is  the  same  thing:  and  therefore  the  original  owner 
eoald  not  seize  them  again.  But  the  note  of  that  case  says, 
loKD  Mansfield  added,  '^  and  this  was  ruled,  not  upon  prin- 
ciples of  equity  only,  but  the  laws  of  property/'  Do  these 
words  feirly  import  that  the  property  was  not  altered  by  a  bill 
of  lading,  or  by  the  indorsement  of  it  1  That  the  liberty  of 
stopping  goods  in  transitu  is  originally  founded  on  principles  of 
ei{aity,  and  that  it  has,  in  the  case  before  him,  been  adopted  by 
the  law,  and  that  it  does  affect  property,  are  all  true ;  and  that 
is  ail  that  the  words  mean ;  not  that  the  property  did  not  pass 
bf  the  bill  of  lading.  The  commercial  law  of  this  country  was 
lefer  better  understood,  or  more  correctly  administered  than 
Vjftat  great  man.  It  was  under  his  fostering  hand  that  the 
tnhand  the  commercial  law  of  this  country  grew  to  its  pre- 
Mtt  mazing  size :  and  when  we  find  him  in  other  instances 
idoptiDg  the  language  and  opinion  of  Lord  C.  J.  Holt,  and 
fljing,  that  since  the  cases  before  him  it  had  always  been  held, 
ttat  the  delivery  of  a  bill  of  lading  transferred  the  property  at 
hv,  and  in  the  year  1767  deciding  that  very  point,  it  does 
«em  to  me  to  be  absolutely  impossible  to  make  a  doubt  of 
what  was  his  opinion  and  meaning.  All  his  determinations  on 
he  subject  are  uniform.  Even  the  case  of  Savignac  v.  Cuff,  of 
rhich  we  have  no  accoimt,  besides  the  loose  and  inaccurate 
ote  produced  at  the  Bar,  cited  in  2  Term  Rep.  66,  as  I  under- 
tand  it,  goes  upon  the  same  principle.  The  note  states  that 
le  counsel  for  the  plaintiff  relied  on  the  property  passing  by 
16  bOl  of  lading ;  to  which  Lord  Mansfield  answered,  the 
buDtiff  has  lost  his  lien,  he  standing  in  the  place  of  the  con- 
gnee.  Lord  Mansfield  did  not  answer  mercantile  questions 
t>:  which,  as  stated,  was  no  answer  to  the  question  made, 
tat  I  think  enough  appears  on  that  case  to  shew  the  grounds 
I  the  decision,  to  make  it  consistent  with  the  case  of  Wright 
md  Campbelly  and  to  prove  it  a  material  authority  for  the 
plaintiffs  in  this  case.  I  collect  from  it  that  the  plaintiff  had 
iK)tice  by  the  letter  of  advice,  that  Lingham  had  not  paid  for 
the  goods ;  and  if  so,  then  according  to  the  case  of  Wright  v. 

VOL  H.  I 
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LioKBARBow   CampbeUy  he  could  only  stand  in  Lingham's  place.     But  the 
Masoh.      necessity  of  recurring  to  the  question  of  notice,  strongly  proves 

JuneHTiTQa.  ^^^  ^^  there  had  been  no  such  notice,  the  plaintiff,  who  was  the 
assignee  of  Lingham  the  consignee,  would  not  have  stood  in 
Lingham's  place,  and  the  consignor  could  not  have  seized  the 
goods  in  transitu :  but  that,  having  seized  them,  the  plaintiff 
would  have  been  entitled  to  recover  the  full  value  of  them  from 
him.     This  way  of  considering  it  makes  that  case  a  direct 
authority  in  point  for  the  plaintiffs.     There  is  another  circum* 
stance  in  that  case  material  for  consideration  ;  because  it  shews 
how  far  only  the  right  of  seizing  in  transitu  extends,  as  be- 
tween the  consignor  and  consignee.      The   plaintiff  in  that 
action  was  considered  as  the  consignee ;   the  defendant,  the 
consignor,  had  not  received  the  full  value  for  his  goods ;  but 
the  consignee  had  paid  £150  on  account  of  them.     Upon  the 
insolvency  of  the  consignee,  the  consignor  seized  the  goods  » 
transitu ;  but  that  was  holden  not  to  be  justifiable,  and  there* 
fore  there  was  a  verdict  against  him.     That  was  an  action  of 
trover,  which  could  not  have  been  sustained  but  on  the  grouDd 
that  the  property  was  vested  in  the  consignee,  and  could  not 
be  seized  in  transitu  as  against  him.     If  the  legal  property  had  ; 
remained  in  the  consignor,  what  objection  could  be  stated  in  a 
court  of  law  to  the  consignor's  taking  his  own  goods  ?     But  it 
was  holden,  that  h|B  could  not  seize  the  goods  ;  which  could 
only  be  on  the  ground  contended  for  by  Mr.  Wallace,  the  coun- 
sel for  the  plaintiff,  that  the  property  was  in  the  consignee: 
but  though  the  property  were  in  the  consignee,  yet,  as  I  stated 
to  your  Lordships  in  the  outset,  if  the  consignor  had  paid  to  the 
consignee  all  that  he  had  advanced  on  account  of  the  goods, 
the  consignor  would  have  had  a  right  to  the  possession  of  the 
goods,  even  though  they  had  got  into  the  hands  of  the  oon- 
signee ;  and  upon  paying  or  tendering  that  money,  and  de- 
manding the  goods,  the  property  would  have  revested  in  him, 
and  he  might  have  maintained  trover  for  them  :  but  admitting 
that  the  consignee  had  the  legal  property,  and  was  therefore 
entitled  to  a  verdict,  still  the  question  remained  what  damages 
he  should  recover  ;  and  in  ascertaining  them,  regard  was  had 
to  the  true  merits  of  the  case,  and  the  relative  situation  of  each 
party.     If  the  consignee  had  obtained  the  actual  possession  of 
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the  goods,  he  would  have  had  no  other  equitable  claim  ou  them  lickbarfo# 
hu  for  £l50.  He  was  entitled  to  no  more,  the  defendant  Mabox. 
was  liable  to  pay  no  more  ;  and  therefore  the  verdict  was  juneliTiTos. 
given  for  that  sum.  This  case  proceeded  precisely  upon  the 
same  principles  as  the  case  of  Wiseman  v.  Vandeput;  where, 
tlough  it  was  determined  that  the  legal  property  in  the  goods, 
before  they  arrived,  was  in  the  consignee,  yet  the  Court  of 
Qumcery  held  that  the  consignee  should  not  avail  himself  of 
Ibt  beyond  what  was  due  to  him :  but  for  what  was  due,  the 
OoQrt  directed  an  account ;  and  if  anything  were  due  from  the 
Italians  to  the  Bonnells,  that  should  be  paid  the  plaintiffs.  The 
plaintiffs  in  this  cause  are  exactly  in  the  situation  of  the  plain- 
ti&  in  that  case ;  for  they  have  the  legal  property  in  the 
pods;  and,  therefore,  if  anything  be  due  to  them,  even  in 
i^ty,  that  must  be  paid  before  any  person  can  take  the  goods 
im  them  ;  and  £520  was  due  to  them,  and  has  not  been  paid, 
illwthese  authorities,  taking  into  consideration  also  that  there 
|ilK  case  whatever  in  which  it  has  been  holden  that  goods  can 
^iopped  in  transitu^  after  they  have  been  sold  and  paid  for, 
•r  money  advanced  upon  them  bona  fide,  and  without  notice,  I 
k  not  conceive  that  the  case  is  open  to  any  arguments  of 
pdicy  or  convenience  ;  but  if  it  should  be  thought  so,  I  beg 
leaTe  to  say,  that  in  all  mercantile  transactions,  one  great  point 
to  be  kept  uniformly  in  view  is,  to  make  the  circulation  and 
legotiation  of  property  as  quick,  as  easy,  and  as  certain  as  pos- 
■Ue.  If  this  judgment  stand,  no  man  will  be  safe  either  in 
liijing  or  in  lending  money  upon  goods  at  sea.  That  species 
rf  property  will  be  locked  up  ;  and  many  a  man,  who  could 
i^rt  himself  with  honour  and  credit,  if  he  could  dispose  of 
trii  property  to  supply  a  present  occasion,  would  receive  a 
Aeck,  which  industry,  caution,  or  attention  could  not  surmount. 
Bthe  goods  are  in  all  cases  to  be  liable  to  the  original  owner 
lirthe  price,  what  is  there  to  be  bought?  There  is  nothing 
pt  the  chance  of  the  market ;  and  that  the  buyer  expects  as 
il  profit  on  purchasing  the  goods,  without  paying  an  extra 
for  it :  but  Turing  has  transferred  the  property  to  Free- 
,  in  order  that  he  might  transfer  it  again,  and  has  given 
credit  for  the  value  of  the  goods.  Freeman  having  trans- 
ited the  goods  again  for  value,  I  am  of  opinion  that  Turing 
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LiGKBABBow  had  ncither  property,  lien,  nor  a  right  to  seize  in  transitu.  1 
BfAfloM.      great  advantage  which  this  country  possesses  over  most,  if  i 

JuneliTiTOS.  ^U  Other  parts  of  the  known  world,  in  point  of  foreign  tra 
consists  in  the  extent  of  credit  given  on  exports,  and  the  rea 
advances  made  on  imports :  but  amidst  all  these  indulgenc 
the  wise  merchant  is  not  unmindful  of  his  true  interests  a 
the  security  of  his  capital.  I  will  beg  leave  to  state,  in  as  i 
words  as  possible,  what  is  a  very  frequent  occurrence  in  the  citj 
London  : — A  cargo  of  goods  of  the  value  of  £2000  is  consigi 
to  a  merchant  in  London  ;  and  the  moment  they  are  shipp 
the  merchant  abroad  draws  upon  his  correspondent  here  to 
value  of  that  cargo ;  and  by  the  first  post  or  ship  he  sends  I 
advice,  and  incloses  the  bill  of  lading.  The  bills,  in  most  cai 
arrive  before  the  cargo ;  and  then  the  merchant  in  Lon( 
must  resolve  what  part  he  will  take.  If  he  accept  the  bills, 
becomes  absolutely  and  unconditionally  liable;  if  he  ref 
them,  he  disgraces  his  correspondent,  and  loses  his  oust 
directly,  yet  to  engage  for  £2000  without  any  security  fr 
the  drawer,  is  a  bold  measure.  The  goods  may  be  lost  at  s< 
and  then  the  merchant  here  is  left  to  recover  his  money  agai 
the  drawer  as  and  when  he  may.  The  question  then  with 
merchant  is.  How  can  I  secure  myself  at  all  events  ?  ] 
answer  is,  I  will  insure ;  and  then  if  the  goods  come  safe 
shall  be  repaid  out  of  them ;  or  if  they  be  lost,  I  shall  be  rep 
by  the  underwriters  on  the  policy :  but  this  cannot  be  dc 
unless  the  property  vest  in  him  by  the  bill  of  lading; 
otherwise  his  policy  will  be  void  for  want  of  interest ;  and 
insurance,  in  the  name  of  the  foreign  merchant,  would  i 
answer  the  purpose.  This  is  the  case  of  the  merchant  who 
wealthy,  and  has  the  £2000  in  his  banker's  hands,  which 
can  part  with,  and  not  find  any  inconvenience  in  so  doing :  I 
there  is  another  case  to  be  considered,  viz.,  Suppose  the  m 
chant  here  has  not  got  the  £2000,  and  cannot  raise  it  befc 
he  has  sold  the  goods  ? — the  same  considerations  arise  in  1 
mind  as  in  the  former  case,  with  this  additional  circumstan* 
that  the  money  must  be  procured  before  the  bills  become  di 
Then  the  question  is,  How  can  that  be  done  ?  If  he  have  t 
property  in  the  goods,  he  can  go  to  market  with  the  bill 
lading  and  the  policy,  as  was  done  in  Snee  and  Prescot ;  a 
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that  idea,  he  has  hitherto  bad  no  difficulty  in  doing  so  :  Ligkbabeow 
The  have  not  the  property,  nobody  will  buy  of  him  ;  and  Mjim. 
his  trade  is  undone.  But  there  is  still  a  third  case  to  be  junelFiZM. 
Jered ;  for  even  the  wary  and  opulent  merchant  often 
8  to  sell  his  goods  whilst  they  are  at  sea.  I  will  put  the 
by  way  of  example, — That  barilla  is  shipped  for  a  mer- 
here,  at  a  time  when  there  has  been  a  dearth  of  that 
lodity,  and  it  produces  a  profit  of  £25  per  cent.,  whereas, 
an  average,  it  does  not  produce  above  £12.  The  mer- 
has  advices  that  there  is  a  great  quantity  of  that  article 
lain,  intended  for  the  British  market ;  and  when  that 
s,  the  market  will  be  glutted,  and  the  commodity  much 
ed  in  value.  He  wishes,  therefore,  to  sell  it  immediately 
it  is  at  sea,  and  before  it  arrives ;  and  the  profit  whidi 
ts  by  that  is  fair  and  honourable  :  but  he  cannot  do  it  if 
ve  not  the  property  by  the  bill  of  lading.  Besides,  a 
circulation  is  the  life  and  soul  of  trade ;  and  if  the  mer- 
cannot  sell  with  safety  to  the  buyer,  that  must  necessarily 
arded.  From  the  little  experience  which  I  acquired  on 
ibject  at  Guildhall,  I  am  confident  that,  if  the  goods  in 
on  be  retained  from  the  plaintiflF  without  repaying  him 
he  has  advanced  on  the  credit  of  them,  it  will  be  mis- 
»us  to  the  trade  and  commerce  of  this  country  :  and  it 
to  me  that  not  only  commercial  interest,  but  plain  justice 
ublic  policy  forbid  it.  To  sum  up  the  whole  in  very  few 
:  The  legal  property  was  in  the  plaintiflF;  the  right  of 
r  in  transitu  is  founded  on  equity.  No  case  in  equity  has 
iuflfered  a  man  to  seize  goods  in  opposition  to  one  who 
»tained  a  legal  title,  and  has  advanced  money  upon  them  ; 
}RD  Hardwicke's  opinion  was  clearly  against  it :  and  the 
here  it  adopts  the  reasoning  and  principle  of  a  court  of 
,  never  has  and  never  ought  to  exceed  the  bounds  of 
itself.  I  oflfer  to  your  Lordships,  as  my  humble  opinion, 
be  evidence  given  by  the  plaintiflF,  and  confessed  by  the 
rrer,  is  sufficient  in  law  to  maintain  the  action. 

HHUBST  and  Grose,  Justices,  also  delivered  their  opinions 
versing  the  judgment  of  the  Exchequer  Chamber. 
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LioMAJiBow       Eybe,  C.  J.  Gould,  J.  Hbath,  J.  Hotham,  B.  Perryn,  andB. 

Mason.        ThOHSON,  B.  COUtro^ 
June  14, 1703. 

A  venire  facids  de  novo  having  been  a\¥arded,  a  special  ver- 
dict was  found  upon  the  second  trial,  containing  in  substanoe 
the  same  facts  as  found  at  the  first  trial,  with  this  addition,  Aat 
the  jury  found  that  by  the  custom  of  merchants,  bills  of  ladii^ 
for  the  delivery  of  goods  to  the  order  of  the  shipper  or  ha 
assigns,  are,  after  the  shipment  and  before  the  voyage  perfoim- 
ed,  negotiable  and  transferable  by  the  shipper's  indorsemed 
and  delivery,  or  the  transmitting  of  the  same  to  any  othei 
person ;  and  that  by  such  indorsement  and  delivery,  or  trans' 
mission,  the  property  in  such  goods  is  transferred  to  such  otha 
person.  And  that  by  the  custom  of  merchants,  indorsementi 
of  bills  of  lading  in  blank  may  be  filled  up  by  the  person  U 
whom  they  are  delivered  or  transmitted,  with  words  ordmaf 
the  delivery  of  the  goods  to  be  made  to  such  person,  aad 
according  to  the  practice  of  merchants,  the  same  when  filbe 
up,  have  the  same  operation  and  efiect  as  if  it  had  been  don 
by  the  shipper. 

On  this  special  verdict  the  Court  of  B.  R.,  understandioi 
that  the  case  was  to  be  carried  up  to  the  House  of  Lords,  de 
clined  entering  into  a  discussion  of  it,  merely  saying  that  thej 
still  retained  the  opinion  delivered  on  the  former  case.  An< 
they  accordingly  gave  judgment  for  the  plaintiflf. 


II.—SALOMONS  v.  nissen. 

Nov.  14, 1788.      Trover  for  705  pigs  of  lead,  tried  at  the  Sittings  at  Guild- 
—       hall,  before  Bullbr,  J. ;  verdict  for  the  plaintiflf  £1000,  subject 
2  T.  R.  674.    to  the  opinion  of  this  Court  on  the  following  case  : — 

Edward  Hague  bought  the  705  pigs  of  lead  of  the  defendants 
in  Liverpool  on  the  1st  of  March  1787,  and  ordered  themtc 
be  shipped  to  Rouen  in  France.  The  lead  was  of  the  value  o\ 
£1000.     The  said  lead  was  accordingly  shipped  on  the  10th  ol 
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March  1787,  by  the  defendants  at  Chester,  on  board  the  Jane  ;  Salomoni 
and  the  bill  of  lading  was  indorsed  by  the  defendants  in  blank,  Nimv. 
and  sent  to  Edward  Hague.  The  plaintiff  on  the  16th  of  ^^y.  YPi^gj 
March  1787,  gave  Hague  his  acceptances  for  £700,  as  stated 
in  the  following  note  ;.  upon  which  Hague  delivered  the  bill  of 
hding  to  the  plaintiff: — ''London,  IGth  of  March  1787. — 
fhereas  Jonas  Salomons  has  this  day  accepted  for  us  the  sum 
of  £700  at  two  months,  on  accoimt  of  a  cargo  of  lead  sent  to 
Boaen,  we  hereby  promise,  in  case  the  said  lead  is  not  remitted 
br  by  the  time  these  bills  fall  due,  they  shall  be  renewed  for 
two  months  longer.  Charlbs  and  Edward  Hague."  The 
looeptances  were  paid  by  the  plaintiff  when  due  to  the  in- 
dorsees of  these  acceptances.  On  the  21st  of  March  1787,  the 
Ulowing  agreement  was  made  between  Edward  Hague  (who 
tnded  under  the  firm  of  Charles  and  Edward  Hague)  and  the 
iteitiff : — "  Be  it  known  that  it  is  this  day  agreed  between 
Mnrd  Hague  o£  Ac,  trading  under  the  firm  of  Charles  and 
Sdiard  Hague,  of  the  one  part,  and  Jonas  Salomons  of  the 
oiiier  part,  as  follows ;  that  the  said  Jonas  Salomons  should 
pay  for  and  send  in  his  name  to  Messrs.  Robert  Garvey  and 
^  merchants  at  Rouen,  a  cargo  consisting  of  seven  hundred 
wd  five  pigs  of  lead,  to  be  shipped  at  Chester  on  board  the 
Jane,  bound  to  Rouen,  to  be  sold  by  Messrs.  Robert  Garvey 
and  Co.  at  the  best  price  and  prices  that  can  be  obtained  for 
the  same  ;  and  the  net  proceeds  to  be  remitted  to  the  said 
Jonas  Salomons.  And  it  is  hereby  agreed  between  the  said 
parties  that  the  profit  and  loss  arising  from  the  said  cargo  of 
lead  shall  be  equally  divided  between  the  said  Edward  Hague 
ttd  Jonas  Salomons.  And  the  said  Edward  doth  hereby  pro- 
mise and  agree  to  and  with  the  said  Jonas  Salomons,  that  in 
case  the  said  cargo  of  lead  is  sold  at  Rouen  by  the  said  Robert 
Garvey  and  Company  upon  credit,  that  then  and  in  such  case 
tte  said  Robert  Garvey  and  Co.  shall  stand  del  credere  for  the 
purchasers  ;  and  that  he  the  said  Edward  Hague  shall  and 
^  stand  guarantee  to  the  said  Jonas  Salomons  for  the  solidity 
of  the  said  bouse  of  trade  of  Robert  Garvey  and  Co.,  and  the 
due  payment  by  them  of  the  proceeds  of  the  said  cargo  of 
lead ;  and,  lastly,  it  is  agreed  that  the  said  cargo  of  lead  shall 
te  insured  by  the  said  Edward  Hague,  or  by  the  said  Jonas 
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SALOMOMi    Salomons,  to  the  amount  of  £1100;  and  that  the  policy  of 
Nnm.      insurance  shall  be  and  remain  in  the  hands  and  possession  of 
Nov.l^i78a  the  said  Jonas  Salomons,  for  him  to  recover  and  receive  such 
loss  and  losses  as  may  arise  upon  the  said  cargo  of  lead,  and 
should  be  recoverable  from  the  underwriters  of  such  policy ; 
and  that  he  the  said  Jonas  Salomons  shall  and  will  account 
with  the  said  Edward  Hague  for  the  monies  so  recovered  upon 
the  poUcy,  in  case  of  loss  as  aforesaid.**     The  vessel  sailed  with 
the  lead  for  Rouen  in  March  1 787,  but  was  forced  back  by  stress 
of  weather  to  Chester ;  and  Edward  Hague  having  become  a 
bankrupt,  and  the  defendants  not  having  received  the  price  of 
the  said  goods,  the  defendants  on  that  account,  on  or  about  the 
5th  of  April,  stopped  the  said  goods  while  they  were  on  board 
the  ship  in  England,  and  took  them  away.     The  goods  were 
never  paid  for  by  Hague  or  any  other  pereon.     On  the  25th  o 
May,  Jonas  Salomons  demanded  the  705  pigs  of  lead  of  th< 
defendants,  who  refused  to  deliver  them,  and  converted  then 
to  their  own  use. 

Dauncby,  for  the  Plaintiff. — The  general  question  is  onl; 
how  far  the  assignment  of  a  bill  of  lading  by  the  original  con 
signee  to  a  third  person  is  a  transfer  of  the  property  agains 
the  original  consignor.  As  to  which  the  case  of  lAckbarrau 
and  Mason  is  in  point ;  and  is  a  direct  authority  to  shew  that 
an  assignment  of  a  bill  of  lading  by  the  original  consignee,  for 
a  valuable  consideration,  where  the  transaction  is  bona  fide^  is 
a  complete  transfer  of  the  property,  and  divests  the  right  of  the 
consignor  to  stop  the  goods  %n  transitu  in  any  event.  It  may 
perhaps  be  argued  on  the  part  of  the  defendants,  that  the 
agreement  between  the  plaintiff  and  Hague  amounts  to  a  part- 
nership between  them,  and  therefore  that  the  question  wili 
remain  the  same  between  the  plaintiff  and  the  defendants,  u 
between  them  and  the  original  consignee.  But,  Jirstj  tha 
agreement  does  not  amount  to  a  partnership ;  or,  secondly^  if  i 
do,  it  is  not  of  such  a  nature  as  to  enable  the  defendants  undei 
the  circumstances  to  retain  possession  of  the  goods  against  th( 
plaintiff.  As  to  the  first,  there  is  no  ground  for  contending 
that  there  was  any  general  partnership  between  the  plaintif 
and  Hague ;  and  though  indeed  there  may  be  a  partnershi] 
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robasting  for  a  particular  purpose,  according  to  Wittett  v. 
dambers,  Cowp.  814,  yet  that  \?ill  not  apply  to  the  present  Nianm. 
ewe.  In  Eoare  v.  Datves,  Dougl  356,  it  was  hold,  that  in  not.  uTiTSS. 
order  to  make  a  man  answerable  as  partner  with  another,  there 
must  either  be  a  contract  between  him  and  the  ostensible  per- 
8011  to  share  jointly  in  the  profits  and  loss ;  or  he  must  have 
permitted  the  other  to  make  use  of  his  credit,  and  to  hold  him 
OQt  to  the  world  as  one  jointly  answerable  with  himself.  But 
tb^  is  no  pretence  for  considering  this  as  a  dormant  partner- 
ddp;  neither  has  credit  been  obtained  by  any  false  representa- 
tbn.  If  the  agreement  had  stopped  at  the  division  of  the 
profits,  it  could  not  have  been  contended  that  as  for  this  pur- 
pose at  least  there  was  no  partnership  :  but  then  it  proceeds  to 
Kate  Uiat  Hague  shall  stand  guarantee  to  the  plaintiff  for  the 
•Mity  of  the  house  of  Garvey  and  Co. ;  this  was  no  private  or 
eoMealed  covenant  between  the  parties,  purposely  omitted  in 
fte  articles  of  partnership  in  order  to  gain  a  false  credit,  which 
wodd  have  rendered  the  plaintiff  liable  on  account  of  the  other 
gnxmd,  but  it  makes  a  part  of  the  original  agreement  itself, 
ad  is  equally  notorious.  This  agreement  is  an  entire  contract,  ' 
and  mast  be  construed  all  together  ;  and  then  there  is  one  case 
where  the  parties  are  not  to  share  jointly,  which  is  destructive 
of  the  principle  of  partnership.  Secondly,  if  it  be  considered 
as  a  partnership,  yet  it  was  not  of  such  a  nature  as  will  justify 
4e  detention  of  these  goods  by  the  defendants,  upon  the  ground 
of  being  at  liberty  to  stop  them  in  transitu  as  against  Hague. 
It  is  necessary  to  consider  the  situation  of  the  parties,  and  the 
dates  of  the  different  transactions.  The  goods  were  bought  of 
the  defendants  by  Hague  only  on  the  1st  March  1787;  the  bill 
rf  lading  was  signed  on  the  10th ;  and  on  the  16th  of  the  same 
month  it  was  assigned  to  the  plaintiff  for  a  valuable  considera- 
tion, whereby  the  right  of  the  consignor  was  divested,  and  con- 
tinned  80  from  the  16th  to  the  21st,  when  the  agreement  was 
entered  into.  So  that  at  all  events  there  was  a  period  of  five 
%8  daring  which  the  defendants  had  no  right  to  retake  the 
goods.  Thus  far  the  case  falls  exactly  within  the  principle  of 
Uclharrow  v.  Mason.  Then  the  agreement  which  is  stated 
^1  not  vary  it :  that  was  only  for  a  resale  of  the  goods,  which 
it  appears  were  once  absolutely  vested  in  the  plaintiff;   and 


138  CONTBACT  OF  SALE. 

SAMMoin  must  be  considered  as  entirely  distinct  from  the  transfer  of  the 
NneiK.  property  to  him  on  the  16th.  Taking  that  to  be  so,  it  must  not 
Noy.lTiTSS.  ^^'y  ^^  contended  that  that  agreement  revives  a  right  in  the 
consignor,  who  is  no  party  to  it,  which  was  once  clearly  diyest- 
ed,  but  that  it  also  creates  a  right  against  the  plaintiff  whidi 
never  before  existed.  But  in  order  to  give  the  defendants! 
right  to  re-take  the  goods  as  against  the  plaintiff,  they  should 
have  considered  him  as  jointly  interested  in  them,  and  thai 
they  were  sold  on  the  joint  credit  of  him  and  Hague.  Bu* 
there  is  no  pretence  for  saying  that  the  partnership  existed  a 
the  time  when  the  goods  were  assigned  to  the  plaintiff  for  ( 
valuable  consideration,  much  less  when  they  were  originall; 
consigned  to  Hague.  Besides,  in  case  the  goods  had  reachet 
the  plaintiff's  hands,  to  say  that  the  defendants  would  hav) 
had  a  right  to  recover  the  value  of  them,  would  be  to  raise  ai 
assumpsit  by  an  ex  post  facto  private  agreement  between  other 
than  the  original  parties  to  the  contract ;  for  there  is  no  colou 
to  say  that  the  plaintiff  was  originally  interested  in  the  con 
tract.  Nor  can  the  partnership  agreement  have  relation  to  tb 
^  original  contract ;  as  that  wotdd  be  to  divest  a  legal  right  by  rela 
tion,  which  is  never  permitted.  18  Vin.  Abr.  285.  The  doctrine 
of  relation  only  extends  to  the  same  thing  and  the  same  parties 
But  if  it  hold  as  for  the  defendants,  it  must  equally  be  takei 
in  favour  of  the  plaintiff.  Then  as  insolvency  in  the  consignee 
is  the  only  ground  for  stopping  goods  in  transitu^  the  defen 
dants  had  no  right  to  detain  them  in  this  case,  where  the  plain- 
tiff is  not  stated  to  be  insolvent.  Here  the  loss  must  at  anj 
rate  fall  on  one  of  two  innocent  individuals ;  and  the  language 
of  the  Court  on  such  occasions  has  always  been,  that  where  one 
of  two  innocent  persons  must  suffer  by  the  act  of  a  third  party, 
the  loss  shall  fall  upon  him  who  enabled  that  third  person  to 
impose  upon  the  other.  Now,  here  the  bill  of  lading  was  in- 
dorsed in  blank  to  Hague,  who  therefore  transferred  the  goods 
to  the  plaintiff  for  a  valuable  consideration,  by  the  authority  of 
the  consignors  ;  they  then  must  sustain  the  loss. 

Wood,  for  the  Defendants,  observed,  that  this  was  very 
distinguishable  from  the  case  of  Lickbarrow  and  Mason :  thai 
case  only  determined  that  the  indorsee  of  a  bill  of  lading,  whc 
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iid  paid  a  Yaluable  consideration  for  the  indorsement,  and  had  Shumon 
rBoei?ed  it  without  notice,  had  a  right  to  retain  the  goods  as  Nnin. 
^lainst  the  consignor.  But  that  case  so  far  governs  this,  that  NoT.lITns} 
IS  between  Hague  and  the  defendants  they  would  clearly,  ac- 
cording to  the  principles  there  laid  down,  have  been  justified  in 
Kopping  the  goods  in  transitu.  And  the  question  here  is, 
Whether  the  plaintiff's  right  is  in  this  respect  different  from 
that  of  Hague's  ?  Hague,  on  the  1st  of  March,  ordered  the 
goods  in  question,  and  the  bill  of  lading' was  sent  on  the  10th  ; 
ODthe  16th  he  borrowed  the  plaintiff's  acceptances  of  £700  for 
two  months  :  that  sum  was  borrowed  with  reference  to  the 
orgo  mentioned  in  the  bill  of  lading,  but  it  was  not  to  be  paid 
tin  the  arrival  of  the  cargo.  This  was  therefore  a  loan  to 
Hague  to  induce  him  to  admit  the  plaintiff  into  partnership  in 
firb  transaction  :  and  by  the  subsequent  part  of  the  agreement 
it  manifestly  appears  that  the  goods  then  remained  unpaid  for 
vUon  the  plaintiff's  knowledge,  for  it  says  that  the  plaintiff 
*iill  pay  for  them."  By  that  agreement  also  he  became 
pMner  with  Hague  for  this  particular  purpose  ;  consequently 
k  is  subject  to  the  same  equity  as  his  partner  the  original 
OQDsignee  was  ;  he  has  adopted  his  acts,  and  stands  in  his 
place.  In  the  case  of  Wright  v.  Campbell,  4  Burr.  2046,  2050, 
it  was  held  that  if  a  factor  pays  over  a  bill  of  lading  with  notice 
to  a  third  person,  then  it  may  be  followed  into  the  hands  of 
Boch  third  person  by  the  consignor.  The  same  principle  was 
adopted  in  Savignac  v.  Cuf,  which  is  cited  in  Lickba7Tow  v. 
Mason.  There  Salvetti  assigned  the  goods  to  Lingham  in 
EogUnd,  and  sent  him  bills  of  lading  indorsed  in  blank,  who 
indorsed  them  to  Savignac  for  a  valuable  consideration,  shew- 
ing him  at  the  same  time  the  letter  of  advice  and  the  bill  of 
parcels,  by  which  it  appeared  that  the  goods  had  not  been  paid 
for.  And  it  was  held,  that  the  assignee  of  the  bill  of  lading 
should  be  bound  by  such  notice ;  and  the  original  consignee 
karing  become  insolvent,  the  right  of  the  consignor  to  re-take 
the  goods  in  transitu  was  acknowledged.  By  a  parity  of 
reasoning,  therefore,  the  plaintiff  having  had  notice  that  these 
goods  were  not  paid  for,  shall  be  bound  by  such  knowledge, 
and  precluded  from  recovering  the  value  against  the  defendants. 
they  not  having  received  a  valuable  consideration  for  them. 


140  CONTBACT  OF  SALS. 

Salomohs        Dauncby,  IN  Reply. — It  is  not  stated  that  the  plaintiff  took 
NiauBT.      the  assignment  of  the  bill  of  lading  \?ith  notice  that  the  goods 
^0T.lvi78&  ^^^  ^^^  heen  paid  for  ;  and  it  has  only  been  attempted  to  be 
inferred  from  the  agreement.     But  it  appears  by  the  case  that 
the  acceptances  v^ere  given  on  the  16th  of  March,  when  the 
bill  of  lading  was  indorsed  over  ;  and  it  was  not  till  the  2l8t 
that  he  had  notice  by  the  agreement  that  they  were  not  paid 
for.     However,  that  makes  no  difference.    The  assignee  is  not 
to  look  at  any  private  transaction  between  the  original  parties ; 
he  trusts  to  the  bill  of  lading,  which  in  its  nature  is  a  nego- 
tiable instrument ;  and  it  was  upon  the  faith  of  that  that  he 
actually  paid  a  consideration.    This  money  could  not  be  said  to 
be  paid  in  order  to  become  a  partner,  for  the  acceptances  were 
given  before  the  agreement,  so  that  the  goods  might  be  said  to 
have  been  already  bought  at  that  time.    In  Wright  v.  GamjMii 
the  goods  had  been  sent  to  the  factor  of  the  consignor,  who 
had  not  given  him  any  right  to  assign  them  :  but  here  the 
vendor  gave  the  vendee  an  absolute  disposition  over  the  goods ; 
and  there  too  the  indorsee  had   not  actually  advanced  any 
money  or  other  consideration,  as  was  the  case  here.     If  the 
defendants  have  any  claim,  at  most  it  only  amounts  to  ao 
equitable  one ;  but  the  plaintiff  has  only  an  equitable  lien  on 
the  goods  for  the  amount  of  the  £700,  and  the  equity  of  the 
one  may  be  set  off  against  the  equity  of  the  other. 

Lord  Kenyon,  C.  J. — This  appears  to  be  a  harsh  demand 
against  these  defendants,  who  it  is  confessed  have  not  received 
the  value  of  the  goods  in  question.  The  first  case  on  this  sub- 
ject is  that  of  Snee  and  Prescoty  1  Atk.  245,  befoi-e  LoM 
Hardwicke,  who  was  of  opinion,  that  where  a  merchant  hai 
sold  goods  which  have  not  in  fact  been  delivered  nor  paid  for 
he  may,  while  they  are  in  transitu^  obtain  the  possession  o 
them  again  by  any  means  short  of  absolute  violence.  But  th( 
case  of  Lickbarrow  v.  Mason  has  in  my  mind  very  properly 
narrowed  the  extent  of  that  doctrine  :  that  case  was  decided  oi 
principles  of  policy  and  common  honesty ;  it  was  there  saic 
that  if  the  goods  come  into  the  hands  of  a  third  person  for  \ 
valuable  consideration,  bona  fide^  and  without  notice,  he  shal 
not  be  prejudiced,  because  the  consignor  was  so  incautious  » 
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to  trust  the  goods  out  of  his  possession  without  payment.    But     Salomom 
this  case  is  widely  different  from  that  of  Lichharrow  and  Mason,      Niann. 
and  is  virtually  the  case  ofSnee  and  Prescot    It  was  ingeniously  Nov.liTiTfi 
put  by  the  plaintiff's  counsel  that  there  was  an  interval  of  five 
days,  in  which  the  plaintiff  in  this  cause  must  be  considered  as 
the  purchaser  of  these  goods  for  a  valuable  consideration,  with- 
out notice,  under  a  title  which  was  indefeasible :  if  the  fact 
were  so,  to  be  sure  the  consequences  which  he  stated  would 
necessarily  have  followed.     But  during  that  interval  the  plain- 
tiff was  not  in  such  a  situation  ;  he  had  not  then  paid  for  the 
goods ;  and  then  he  stood  in  the  situation  of  the  holder  of  the 
lull  of  lading  without  having  paid  for  the  goods,  when,  accord- 
ing to  the  opinion  of  Lord  Hardwicke  in  the  case  of  Snee  and 
hmot,  he  had  no  right  to  them  as  against  the  original  con- 
lipor.     On  this  ground,  therefore,  I  am  of  opinion  that  the 
^of  Lickbarrow  and  Mason  is  not  shaken  by  this  determina- 
tki:  but,  on  the  very  ground  on  which  that  case  was  decided, 
Itliink  that  the  defendants  in  this  case  had  a  right  to  detain 
tkse  goods. 

AsHHURST,  J. — Although  in  general  the  consignor  of  goods 
is  entitled  to  stop  them  in  transitu  in  case  of  the  insolvency  of 
tke  consignee,  if  he  has  not  been  paid  for  them,  yet  that  rule 
does  not  hold  in  the  case  of  an  assignment  of  the  bill  of  lading 
to  a  third  person  for  a  valuable  consideration,  without  notice  ; 
because  the  possession  of  the  bill  of  lading  by  the  consignee 
niakes  him  the  visible  owner  of  the  goods,  and  would  enable 
lum  to  commit  a  fraud  on  a  third  person  :  such  was  the  case  of 
iMkharrow  and  Mason.  But  it  seems  to  me  that  there  are 
particular  circumstances  in  this  case  which  distinguish  it  from 
that;  because  it  appears  upon  the  contract  made  on  the  21st 
of  March,  that  the  plaintiff  made  himself  a  complete  partner 
with  Hague,  quoad  this  transaction.  And  he  not  only  made 
himself  a  partner,  but  by  the  terms  of  the  contract  he  made 
himself  the  paymaster ;  therefore  he  put  himself  in  the  place 
of  the  original  consignee,  and  must  take  the  bill  of  lading  sub- 
ject to  the  same  rights.  That  being  the  case,  it  follows  as  a 
necessary  consequence  that  the  defendants  had  a  right  to  stop 
the  goods  in  transitu.     And  it  would  be  a  very  hard  case  if  he 
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SALOMQirt     had  not  that  power ;  for  the  plaintiff  has  not  in  fact  been  de- 
Niauur.      ceived  ;  since  though  Hague  acted  as  the  visible  owner,  yet  it 
No?  H/iTss.  appears  on  the  agreement  that  he  had  not  paid  for  them. 

BuLLER,  J. — It  has  been  uniformly  laid  down  in  this  Court, 
as  far  back  as  we  can  remember,  that  good  faith  is  the  basis  of 
all  mercantile  transactions :  and  therefore  it  is  material  in 
questions  of  this  kind  to  consider  whether  the  purchaser  has 
acted  fairly  and  honestly,  or  with  a  design  to  deceive  and 
defraud.  The  first  case  on  this  subject  is  that  of  Snee  and 
Prescoty  and  that  has  never  been  impeached  in  the  smallest 
degree  ;  but,  on  the  contrary,  it  has  always  been  mentioned  hj 
the  Court  with  approbation.  But  still  it  is  to  be  remembered 
that  that  case  only  relates  to  a  transaction  between  the  buyer 
and  seller  of  the  goods  ;  and  in  the  case  of  Lickbarrow  and 
Masofiy  it  never  was  the  intention  of  the  Court  to  use  a  single 
expression  that  could  impeach  that  authority.  If  the  transac- 
tion be  between  the  buyer  and  seller  of  the  goods,  and  the 
former  has  not  paid  for  them,  the  latter  has  a  right  to  stop 
them  in  transitu,  in  case  of  the  insolvency  of  the  other.  The 
case  of  Snee  and  Prescot  went  no  farther  than  that ;  but  in 
Lickbarrow  and  Mason,  and  some  other  cases,  the  Court  haa 
been  obliged  to  consider,  whether  in  conscience  that  rule  ought 
to  be  extended  to  other  parties ;  and  they  have  held  that  it 
ought  not,  because  it  would  put  it  in  the  power  of  the  consignor 
to  enable  the  consignee  to  cheat  an  innocent  third  person.  He 
who  contracts  on  the  faith  and  credit  of  the  bill  of  lading,  shall 
not  be  divested  of  his  right.  But  still  the  criterion  is,  Does 
the  purchaser  take  it  fairly  and  honestly  ?  On  that  principle 
the  case  of  Wright  and  Campbell  turned;  there  the  Court 
thought  there  was  abundance  of  evidence  to  be  left  to  a  jury 
to  shew  that  the  party  who  took  the  bill  of  lading  had  full 
notice  that  the  goods  had  not  been  paid  for.  That  circum- 
stance had  slipped  the  attention  of  the  learned  Judge  who  first 
tried  the  cause ;  but  on  a  motion  for  a  new  trial,  the  Court 
thought  that  they  saw  reason  to  suspect  fraud  between  the  fac- 
tor and  the  third  person  to  cheat  the  real  owner  of  the  goods 
So  in  this  case,  if  the  plaintiff  knew  at  the  time  that  Hague 
had  never  paid  for  the  goods,  it  was  an  agreement  betweer 
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hose  two  to  obtain  possession  of  the  goods  without  paying  for    Sammojw 

iem.    And  the  fact  of  the  plaintiff's  knowledge  appears  on      Kusnr. 

le  face  of  the  agreement  itself,  for  he  there  agrees  to  pay  for  not.  uTnss. 

lem  himself.     But  there  is  still  another  ground  which  would 

revent  the  plaintiff's  recovering  in  this  action  ;  for  there  is  no 

)ubt  but  that  under  this  agreement  the  plaintiff  and  Hague 

ere  partners,  and  then  the  plaintiff  could  not  recover  in  this 

•rm  of  action.    That  is  like  a  case  which  I  argued  here  many 

ears  ago  of  Fox  and  Hanbury^  Covrp.  445,  where  it  was  held 

lat  if  one  partner  became  a  bankrupt,  and  the  other  partner 

fierwards  disposed  of  the  goods,  and  he  then  became  a  bank^ 

apt,  the  assignees  of  both  under  a  joint  commission  could  not 

ffing  trover  against  the  vendee  of  such  partnership  effects. 

Sow  that  applies  to  the  present  case.     And  on  both  grounds 

I  am  of  opinion  that  the  postea  must  be  delivered  to  the 

Uendants. 

GiosE,  J. — It  never  was  my  intention,  in  the  case  of  Lick- 
krww  and  Mason,  to  throw  the  least  doubt  on  that  of  Snee 
ttd  Prescot,  and  other  cases,  which  have  held  that  the  con- 
agnor  of  goods  may  obtain  the  possession  of  them  before  they 
reach  the  consignee,  who  becomes  insolvent  before  payment. 
But  in  Lickbarrow  and  Mason  a  third  person  intervened. 
There  a  fair  and  bona  fide  purchaser  of  the  goods  under  a  bill 
rf  lading  differed  that  case  from  the  others,  which  were  only 
between  the  original  parties.  The  only  ground  on  which  this 
ase  can  be  supported  is  by  likening  it  to  that  of  Lickbarrow 
ind  Mason ;  but  I  think  it  is  totally  unlike.  I  agree  with  the 
^unsel  for  the  defendants  in  considering  the  money  paid  by 
ie  plaintiff  to  Hague,  as  in  reality  a  loan  to  permit  the  plain- 
iff  to  enter  into  partnership  with  him  :  if  so,  the  plaintiff  must 
Jtand  in  the  situation  of  Hague,  who  knew  the  whole  transac- 
ion,  and  that  the  goods  were  not  paid  for,  and  so  it  comes 
within  the  principle  of  Snee  v.  Prescot.  The  agreement  also 
*ew8  that  the  plaintiff  himself  knew  that  the  goods  were  not 
paid  for,  and  that  he  actually  agreed  to  pay  for  them  ;  so  that 
ke  stands  precisely  in  the  same  situation  as  the  original  pur- 
chaser of  the  goods.  I  agree 'also  with  my  brother  Buller  on 
the  last  point :  the  plain  intention  of  that  agreement  was,  that 
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8AL0M01IB    the  plaintiff  and  Hague  should  hecome  partners  in  the 
NiMiK.      and  then  one  partner  could  not  recover  those  goods  whi( 
Nov.  14, 1788.  other  could  not. 

Postea  to  the  defendants. 


1.  A  consignor's  right  of  stop- 
page in  transitu  will  not  be  de- 
feated by  a  transference  of  the 
bill  of  lading  to  a  third  party, 
unless  that  party  has  acted  in 
bona  fide.  If,  for  instance,  he 
knew  that  the  consignee  was  in- 
solvent, and  so  assisted  to  deprive 
the  consignor  of  the  price  of  the 
goods,  he  will  be  held  to  stand  in 
the  same  situation  as  the  con- 
signee, and  the  consignor  will  not 
in  such  a  case  be  deprived  of  his 
right  to  stop  in  transitu.  If,  how- 
ever, the  bill  of  lading  be  trans- 
ferred by  the  consignee  to  another, 
b(ma  fidkj  for  a  valuable  consi- 
deration, and  without  collusion 
with  the  consignee,  the  transfer- 
ence will  be  effectual  although 
the  transferee  knew  at  the  time 
that  the  consignor  had  not  receiv- 
ed payment  for  his  goods,  but  had 
taken  the  consignee's  acceptance, 
payable  at  a  future  day  not  then 
arrived.  It  was  in  such  circum- 
stances that  the  indorsation  of  a 
bill  of  lading  was  made  in  the 
case  of  Cuming  v.  Brown,  At 
the  trial  Lord  Ellenborough  ob- 
served,— "  The  effect  of  the  in- 
dorsement of  a  bill  of  lading, 
where  the  indorsee  is  holder  for 
value,  and  without  notice  of  any 


circumstance  to  prevent  hii 
bona  fide  accepting  of  it,  is 
in  him  an  uncoimtermandal 
thority  to  receive  the  goods 
bill  of  lading  does  not  pa 
property,  but  the  right  1 
possession  of  it.  We  have 
then,  whether  this  indorsem 
bonafide^  for  a  valuable  com 
tion,  and  without  notice  < 
circumstance  which  should 
induced  the  plaintiff  to  d 
being  concerned  in  the  tr 
tion.  On  the  20th  Dec 
1806,  Jeans  draws  a  bill  for 
on  accoimt  of  the  brandies, 
is  accepted  by  Main.  I  6 
have  great  diflBculty  in  s 
that,  under  these  circumst 
an  indorsement  of  the  bill  o 
ing  for  a  valuable  conside 
was  a  nullity.  I  should  shal 
secmity  of  mercantile  transax 
were  I  to  decide  that  no 
passes  to  the  indorsee,  unk 
consignor  has  been  previous! 
for  the  goods  in  monies  num 
The  consignee  had  here 
a  negotiable  obligation  to 
This  was  a  valuable  considei 
though  not  strictly  a  pay 
When  the  plaintiff  says  i 
Unswer,  that  he  was  awai 
goods  were  not  paid  for,  h( 
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knew  the  bills  were  not 
ually  satisfied.  K  he 
t  Main's  acceptances  were 
onshine,  then  he  could 
dly  intervene  to  bar  the 
's  right  of  stopping  in 

But  he  had  notice  of 
to  preclude  him  from 
le  indorsement,  if  ignor- 
lain's  impending  insol- 
only  knew  that^  instead 
I  pajrment,  bills,  which 
L  running,  had  been  ac- 
r  the  value  of  the  goods." 
ship  concluded,  by  leav- 
)  questions  to  the  juiy. 
the  transaction  bonafidey 
with  intent  to  defraud 
ignor?  2dly,  Did  the 
;ive  a  valuable  considera- 
the  indorsement  of  the  , 
ing,  both  as  to  the  ¥dnes 
dies  ?  3dly,  Had  he  no- 
ny  circumstance  to  pre- 
a  from  accepting  of  the 
ent? 

lie  for  a  new  trial  having 
ained,  it  was  afterwards 
d.  Lord  Ellenborough, 
ring  the  judgment  of  the 

East  512,  observed, — 
jestion  is,  Whether  the 
ent  of  the  bill  of  lading 
ise  passed  the  property  of 
Is,  the  plaintiff  having 
lat  the  goods  had  not 
1  for  in  money  ?  It  must 
to  have  been  found  that 
rsement  was,  bona  fide, 
able  consideration,  and 
lotice  of  any  circumstance 
ught  in  fairness  to  have 
d  the  plaintiflfe  taking  it ; 
indeed,  notice  that  the 
ad  not  been  \mA  for  in 
II. 


money  be  such  circumstance.  But 
to  render  this  circumstance  one 
which  ought  in  fairness  to  have 
prevented  the  assignee  of  the  bill 
of  ladii^  from  taking  it,  it  should 
have  appeared  that  the  consignor 
by  the  terms  of  his  dealing  with 
the  consignee  had  bargained  for 
or  expected  that  the  payment 
should  precede  the  assignment  of 
the  bill  of  lading.  But  if  we  look 
at  the  actual  facts  of  the  case,  as 
between  the  consignor  and  con- 
signee, by  the  memorandum  at 
the  foot  of  the  invoice  transmitted 
before  the  bill  of  lading,  (and 
which  arrived  on  the  3d  of  Janu- 
ary 1806,)  the  price  of  the  goods 
was  ^  payable  in  bill  on  London 
at  three  months  from  20ih  De- 
cember ;'  and  at  the  time  of  the 
assignment  Main,  the  consignee, 
had  done  all  that  such  bargain 
required,  by  having  accepted  a  bill 
on  London  at  three  months  from 
the  20th  of  December,  which  was 
not  due  at  the  time  of  the  indorse- 
ment of  the  biU  of  lading  on  the 
23d  of  February.  If  therefore  the 
plaintiff  had  known  all  the  cir- 
cumstances of  the  case  as  they 
stood  between  consignor  and  con- 
signee, he  would  have  known 
nothing  which  should  have  made 
it  unfair  in  the  consignee  to  as- 
sign, or  in  himself  to  accept,  the 
assignment  of  the  bill  of  lading. 
If  he  had  assisted  in  contravening 
the  actual  terms  of  sale  on  the 
part  of  the  consignor,  or  his  rea- 
sonable expectations  arising  out 
of  them,  or  his  rights  connected 
therewith,  it  would  have  been 
otherwise,  and  he  would  in  that 
case  have  stood  in  the  same  situa- 
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tion  with  the  consignee.  K,  for 
instance,  he  had  known  that  the 
consignee  had  been  in  insolvent 
circumstances,  and  that  no  bill 
had  been  accepted  by  him  for  the 
price  of  the  goods,  or  that,  being 
accepted,  it  was  not  likely  to  be 
paid;  in  that  case  the  interposi- 
tion of  himself  between  the  con- 
signor and  consignee,  in  order  to 
assist  the  latter  to  disappoint  the 
just  rights  and  expectations  of  the 
former,  would  have  been  an  act 
done  in  fraud  of  the  consignoi^s 
right  to  stop  in  transitu^  and 
would  therefore  have  been  un- 
available to  the  party  taking  an 
assignment  of  the  bill  of  lading 
under  such  circumstances,  and  for 
such  purpose:  but  here,  any  know- 
ledge or  suspicion  of  the  kind  on 
the  part  of  the  plaintiff  is  nega- 
tived expressly  by  the  plaintiff's 
answer  read  on  the  part  of  the 
defendant.  And  if  a  bill  of  lad- 
ing should  be  held  by  us  not 
assignable  under  these  circum- 
stances, the  consequence  would  be 
that  no  bill  of  lading  could  be 
deemed  safely  assignable  before 
the  goods  arrived,  unless  the  as- 
signee of  the  bill  of  lading  was 
perfectly  assiu-ed  that  the  goods 
were  paid  for  in  money,  or  paid 
for  in  account  between  the  par- 
ties, which  is  the  same  thing :  a 
position  which  would  tend  to  over- 
turn the  general  practice  and 
course  of  dealing  of  the  conmier- 
cial  world  on  this  subject,  and 
which  is  warranted,  as  we  conceive, 
by  no  decided  case  upon  the  sub- 
ject. The  case  of  Salomons  v. 
Nissen,  2  Term  Rep.  674,  was  a 
case  of  fraud  on  the  jwirt  of  the 


plaintiff,  who  had  taken 
signment  from  the  vaid 
only  knowing  the  goods  ^ 
paid  for,  but  by  his  own 
ment  taking  upon  hims< 
sonally  the  immediate  c 
paying  for  them:  and  h 
wards  brought  his  action 
the  goods  out  of  the  hands 
defendant,  the  vendor,  i 
having  paid  for  Uiem,  in  i 
the  terms  of  his  own 
agreement  with  the  origic 
dee,  with  whom  he  had 
partner  in  profit  and  lost 
these  goods,  and  with  wl 
had  expressly  contracted  1 
would  himself  pay  for  then 
case,  therefore,  being  a  < 
express  fraud  and  mala 
affords  no  principle  to  gov 
present  case,  in  which  the  c 
of  fraud  and  mala  fides  is 
The  doubt  which  has  been  i 
on  this  subject  has  arisen 
pally  from  the  words,  ^  \ 
notice,'  which  are  to  be  fo 
the  case  of  Salomons  v.  - 
and  other  cases  on  the  e 
But  we  think  that,  accorc 
the  general  scope  and  meai 
the  passages  in  the  opin 
the  Judges  where  this  exj 
occurs,  it  is  not  to  be  imd 
in  the  restrained  sense  con 
for ;  viz.,  *  without  notic 
the  goods  had  not  been  pai 
but,  *  without  notice  of  si 
cumstances  as  rendered  the 
lading  not  fairly  and  hone 
signable/  The  criterion 
according  to  Mr.  Justici 
LER  in  that  case,  Does  tl 
chaser  take  it  fairly  and  hoi 
And  so  understanding  su 
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,  or  at  any  rate  so  under- 
;  the  rule  of  law  on  the 
we  think  that  in  this  case 
imstance  appears  to  have 
it  the  time  of  the  assign- 
this  bill  of  lading  which 
lave  prevented  the  plain- 
taking  it,  or  which  should 
der  it  not  available  in  his 
We  are  of  opinion,  there- 
it  the  rule  for  a  new  trial 
ase  should  be  discharged." 
order  also  to  defeat  the 
'  a  consignor  to  stop  in 
,  the  bill  of  lading  must 
en  transferred  for  a  valu- 
isideration.  In  Cooce  v. 
,  4  JEose  216,  LordEllen- 
I  observed, — "  No  decision 
rt  of  law  upon  the  subject 
f  lading,  has  gone  farther 
say  that  the  consignment 
of  lading  by  the  consig- 
a  valuable  consideration, 
bout  notice  by  the  party 
t  of  a  better  title,  passes 
•erty  in  the  goods  thereby 
d.  But  no  consideration 
)een  paid  by  the  plaintiff 
»se  for  such  assignment, 
I  the  bill  of  lading  merely 
J  for  Brotvne  and  Co,^  and 
property  in  themselves  in 
s.  The  analc^  between 
lading  and  bills  of  ex- 
bas  been  pushed  in  the 
it  beyond  all  warrant  of 
J ;  but  I  agree  to  the  ex- 
he  doctrine  in  the  case  of 
row  V.  Mason^  that  an  in- 
Qt  of  a  bill  of  lading  for  a 
I  consideration,  and  with- 
ice  by  the  indorser  of  a 
ile,  passes  the  property." 
le  case  of  Waring  v.  Cox, 


1  Campb.  369,  was  an  action  of 
assumpsit  by  the  plaintiiBf  as  in- 
dorsee of  a  bill  of  lading.  It  was 
objected  for  the  defendant  that 
the  action  could  not  be  maintain- 
ed by  the  plaintiflF,  because  being 
an  indorsee  without  value,  he  had 
no  property  in  the  goods.  On  the 
part  of  the  plainti£F  it  was  con- 
tended, that  as  indorsee  of  the 
bill  of  lading,  he  must  be  taken 
to  have  the  l^al  property  in  the 
goods.  LoBD  Ellsnbobough  ob- 
served,— "  I  am  decidedly  of  opi- 
nion that  without  value  he  has 
not  No  case  has  gone  so  far  aa 
to  decide  that  a  bill  of  lading  is 
transferable  like  a  bill  of  exchange, 
and  that  the  mere  signature  of  the 
person  entitled  to  the  delivery  of 
the  goods  prima/acie,  passes  the 
property  in  them  to  the  indorsee. 
There  must  be  value  upon  the  in- 
dorsement of  a  bill  of  lading,  or 
no  property  in  the  goods  is  there- 
by transferred." 

5.  K  any  condition  be  adjected 
in  the  bill  of  lading,  or  to  the  in- 
dorsation of  it,  the  party  to  whom 
it  is  transferred  takes  it  subject  to 
that  condition.  In  the  case  of 
Barrow  v.  ColeSy  3  Campb.  92, 
the  consignors  drew  a  bill  of  ex- 
change upon  a  party  in  London, 
payable  to  their  own  order,  and 
indorsed  it  to  the  plaintiff,  at  tlie 
same  time  annexing  to  it  a  bill  of 
lading  with  an  indorsement  upon 
it,  making  the  goods  deliverable 
to  the  party  in  London,  if  he 
should  accept  and  pay  the  draft, 
but  if  not,  to  the  holder  of  the  draft. 
The  bill  of  exchange  and  bill  of  lad- 
ing being  sent  to  the  party  in  Lon- 
don, he  accepted  the  former,  and 


n» 


CONTBACT  or  SALE. 


detached  the  latter  from  it  He 
then  indorsed  the  bill  of  lading 
for  a  valuable  consideration  to  the 
defendant,  but  he  did  not  pay  the 
bill  of  exchange.  Lord  Ellen- 
60B0UGH  held,  that  the  special  in- 
dorsement on  the  bill  of  lading 
ought  to  have  made  the  defendant 
inquire,  whether  the  condition  on 
which  the  goods  were  deliverable 
to  ike  party  in  London  had  been 
fulfilled,  and  afW  the  dishonour 
of  the  bill  of  exchange,  the  pro- 
perty in  the  goods  vested  in  the 
holder  of  the  bill 

6.  Where  goods  are  shipped 
without  orders,  and  the  biU  of 
lading  is  made  out  in  favour  of  a 
party,  the  consignor  may  alter  the 
bill  of  lading  and  direct  the  goods 
to  be  delivered  to  any  party.  In 
Mitchell  V.  Ede,  11  Ad.  and  EU. 
903,  Lord  Denman  delivered  the 
judgment  of  the  Court,  and  in  re- 
ference to  the  nature  and  opera- 
tion of  a  biQ  of  lading,  observed, 
— "  It  has  become  necessary  to 
consider  the  effect  of  the  bill  of 
lading.  This,  it  was  contended  in 
argument,  was  a  contract  between 
the  owner  of  the  sugar  of  the  one 
part,  and  the  defendants,  (in 
whose  favour  the  bill  of  lading 
was  made  out,)  by  their  allied 
agent,  the  captain,  on  the  other, 
and  by  virtue  thereof,  that  the 
property  passed  absolutely  to  the 
defendants  upon  the  signing  of 
the  bm  of  lading  by  the  captain. 
We  think,  however,  that  this  ar- 
gument proceeds  upon  a  miscon- 
struction of  the  nature  and  opera- 
tion of  the  bill  of  lading.     As 

ween  the  owner  and  shipper  of 
goods  and  the  captain,  it  fixes 


and  determines  the  duty  c 
latter  as  to  the  person  to  wl 
is  (at  ike  time)  the  pleasure 
former  that  the  goods  shoi 
delivered.  But  there  is  ni 
final  or  irrevocable  in  its  i 
The  owner  of  the  goods 
change  his  purpose  at  an; 
before  the  delivery  of  the 
themselves,  or  of  the  bill  of 
to  ike  party  named  in  it,  an 
order  the  delivery  to  be  to 
other  person,  to  B.  instead 
This  therefore  being,  as  we 
it  is,  the  true  construction 
bill  of  lading  and  its  effec 
in  our  opinion  conclusive  a 
the  argument  that  the  prop 
the  sugar  was  vested  in  t 
fendants  by  the  captain's  sig 
of  it.  Until  the  bill  of  lac 
transferred  by  the  owners 
goods  to  a  third  party,  oi 
the  goods  themselves  are  dd 
to  the  party  named  in  th 
the  owner  is  entitled  to  alt 
destination." 

7.  Where,  however,  good 
been  shipped  in  conseque 
orders  received,  the  seller  is 
tii8  officio,  and  cannot  alt 
bQl  of  lading,  except  in  the 
of  the  insolvency  of  the  com 
In  the  case  of  TJie  Constat 
Bob.  324,  Lord  Stowel  ob 
— "  What  the  law  of  this  c 
is  on  the  power  of  the  coi 
to  stop  in  transitu,  and  als> 
the  tendency  of  the  civil  la 
is  very  perspicuously  stated 
Abbott,  in  his  treatise  on  t 
of  shipping.  With  respect 
introduction  of  the  prindf 
the  law  of  this  country,  h 
— '  But  as  in  the  case  of 
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it  on  credit,  it  often  hap- 
lat  the  consignor  leoms, 
e  shipment,  that  the  con- 
las  become  a  bankrupt  or 
nd,  consequently,  by  a  de- 
»  him  or  his  assignees,  the 
r  the  greater  part  of  the 
f  the  goods  will  be  lost, 

in  order  to  prevent  this 
:  in  such  cases,  allows  the 
)r  of  goods  sent  by  a  gene- 
,  or  by  a  ship  chartered  by 
stop  the  goods  in  transitu 
passage  to  the  consignee ; 
ore,  or  at  their  arrival  at 
je  of  destination,  to  cause 
>  be  delivered  to  himself, 
me  other  person  for  him. 
le  of  the  law  of  England 
;  established  in  the  Court 
eery,  and  has  been  since 
iy  carried  into  effect'  This 
)ctrine  of  the  law  of  Eng- 
id  I  may  add  also  the 
expression  of  the  mercan- 
on  the  subject ;  because  I 
o  be  the  rule,  that  when  a 
chartered  by  the  consignor, 
ds  are  put  on  board,  those 
e  considered  as  in  transitu^ 
m  the  consignor  has  not 

payment,  he  has  a  right 
md  divert  the  delivery  of 
Kxls,  and  has  what  Lord 
KLD  calls  a  proprietary  hen 
lem;    a  privilege   recog- 

the  general  law,  as  well 
ur  own  ;  more  especially 
French  law,  which  is  of 
(t  importance  in  this  case 
rench  transaction,  which 
be  vendeur  primitif,  as  he 
d,toprotect  himself  against 
'ment  by  the  seizure  of  the 

The    revocation  in  this 


transaction  was  not  explained,  but 
was  expressed  in  absolute  terms  ; 
and  I  am  clearly  of  opinion,  that 
if  Mr.  Kye  had  been  an  insolvent 
person,  it  would  have  amounted 
to  a  complete  and  effective  reven- 
dication  of  the  goods.  But  if  the 
person  to  whom  they  are  consign- 
ed is  not  insolvent ;  if,  fh)m  mis- 
information or  from  excess  of 
caution,  the  vendor  has  exercised 
this  privilege  prematurely,  he  has 
assmned  a  right  that  did  not  be- 
long to  him,  and  the  consignee 
will  be  entitled  to  the  deUvery  of 
the  goods,  with  an  indemnification- 
for  the  expenses  that  may  have 
been  inciured.  In  the  law  of 
England,  as  far  as  I  can  collect  it, 
and  in  all  books  into  which  I  have 
looked,  it  is  not  an  unlimited 
power  that  is  vested  in  the  con- 
signor, to  vary  the  consignment  at 
his  pleasure  in  all  cases  whatever. 
It  is  a  privil^e  allowed  to  the 
seller,  for  the  particular  purpose 
of  protecting  him  against  the  in- 
solvency of  the  consignee.  Cer- 
tainly it  is  not  necessary  that  the 
person  should  be  actually  insol- 
vent at  the  time.  If  the  insolvency 
happens  before  the  arrival,  it 
would  be  sufficient,  I  conceive,  to 
justify  what  has  been  done,  and 
to  entitle  the  shipper  to  the  bene- 
fit of  his  own  provisional  caution. 
But  if  the  person  is  not  insolvent, 
the  ground  is  not  laid  on  which 
alone  such  a  privilege  is  founded. 
Then,  if  Mr.  Kye  has  proved  in- 
solvent, the  shipper  will  have 
exercised  his  privilege.  But  if  he 
is  not  insolvent,  and  has  actually 
provided  for  the  payment  of  the 
goods,  he  will  be  entitled  to  the 


•150 


CONTRACT  OF  SALE. 


delivery  ;  unless  it  can  be  shewn 
that  the  right  of  the  shipper  ex- 
tends farther  than  I  have  stated 
ity  and  that  it  amounts  to  an  un- 
limited right  to  vary  the  consign- 
ment at  pleasure.  Where  goods 
are  shipped  without  orders,  such 
a  right  exists.  The  seller,  if  he 
may  be  so  described,  retains  an 
absolute  power  over  them,  for 
there  is  no  purchase.  But  when 
orders  have  been  received  and  exe- 
cuted, and  delivery  has  been  made 
to  the  master  of  the  ship,  and  bills 
of  lading  signed,  the  seller  ]b  func- 
tus officiOy  except  in  the  peculiar 
case  in  which  he  is  again  reinstated 
by  the  privileges  of  the  vendeur 
primitif.  That  will  make  it  a 
matterof  Amdamental  importance, 
that  the  letters  containing  the  ori- 
ginal order  should  be  produced. 
The  mercantile  law  I  take  to  be 
clear  and  distinct,  that  the  seller 
has  not  a  right  to  vary  the  con- 
signment, except  in  the  case  above 
stated.  The  mischief  and  incon- 
venience that  would  ensue  on  a 
contrary  supposition  are  extreme. 
The  goods  might  be  put  on  board, 
and  might  lie  at  the  risk  of  the 
consignee  for  two  or  three  months ; 
and  if  the  consignor  could  come, 
and  resume  them  at  pleasure,  it 
would  place  the  consignee  in  a 
situation  of  great  disadvantage, 
that  he  should  be  exposed  to  the 
risk  during  such  a  length  of  time, 
for  an  object  which  might  be  even- 
tually defeated,  at  any  moment, 
by  the  capricious  or  interested 
change  of  intention  in  the  breast 
of  the  consignor.  It  would  be  to 
expose  the  consignee  altogether  to 
the  mercy  of  the  seller." 


8.  Where  a  bill  of  la( 
assigned,  not  absolutely 
security  of  a  debt,  the  sellei 
of  stoppage  in  transitu  is  d 
only  to  the  extent  of  th< 
and  if  other  goods  belonj 
the  purchaser  have  been  ] 
to  the  assignee  of  the  bill  oi 
at  the  same  time  with  the  p] 
of  the  bill  of  lading,  the  i 
entitled  to  have  the  proa 
the  other  goods  applied 
discharge  of  the  debt  bef 
own  goods  are  so  applied, 
matter  of  Westzinthius,  5 
Ad.  817,  Lord  Denman, 
livering  the  judgment  of  th( 
observed, — '^  In  this  case  H 
thiuSj  who  was  the  unpaid 
at  the  time  when  his  agem 
the  demand  on  the  master 
vessel  on  board  which  the  ( 
had  no  right  to  take  po6 
on  the  insolvency  of  the  ^ 
because  the  property  in,  a: 
the  right  to  the  possession 
goods,  was  unquestionably 
at  that  time  in  the  indorsee 
bill  of  lading  for  a  valuab 
sideration.  The  demand, 
fore,  of  the  vendor,  gave  1 
l^al  right  to  the  property 
session  of  the  goods ;  and 
pears  to  us  that  he  can  h 
claim  at  law,  except  as  aria 
of  the  right  of  retaking  tl 
session  of  the  goods  then 
which  right  was  determu 
the  indorsement  of  the  bill 
ing.  But  as  the  vendor 
have  had  a  clear  right  at 
resume  possession  of  the  gc 
the  insolvency  of  the  vend< 
it  not  been  the  transfer 
property  and  right  of  pos 
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adoiBement  of  the  bill  of 
r  a  valuable  cousideratiou 
BT  party,  it  appears  to  us 
a  court  of  equity  such 
would  be  treated  as  a 
r  mortgage  only,  and  the 
HTould  be  considered  as 
esumed  his  former  inter- 
le  goods,  subject  to  that 
'  mortgage,  in  an  analogy 
cnmon  case  of  a  mortgage 
1  estate,  which  is  consi- 
a  mere  security,  and  the 
3r  as  the  owner  of  the  land, 
rfore  think  that  the  vendor 
;empted  stoppage  in  tran- 
lired  a  right  to  the  goods 
,  subject  to.  the  indorsee's 
ion,  as  against  the  vendee 
sissignees,  who  are  bound 
a.me  equities  as  the  ven- 
elf  was ;  and  this  view  of 
agrees  with  the  opinion 
Justice  Buller  in  his 
i  on  the  case  of  Snee  v. 
n  Lickharrow  v.  Mason. 
he  vendor  had  an  equita- 
to  the  oil,  subject  to  the 
J  lien  thereon  for  his  debt, 
.  by  means  of  his  goods 
ome  a  surety  to  the  in- 
r  the  vendee's  debt,  and 
en  have  a  clear  equity  to 
le  indorsee  to  have  re- 
Tainst  the  vendee's  own 
iposited  with  him  to  pay 
,  in  case  of  the  surety; 
be  goods  both  of  the  ven- 
irendee  having  been  sold, 
or  would  have  a  right  to 
K)n  the  proceeds  of  the 
goods  being  appropriated 
"st  instance  to  payment  of 

B  same  principle  was  laid 


down  by  Lord  IjANGDAle  in  the 
case  of  Spalding  v.  Rvding,  6 
Bevan  380,  where  it  was  hdd 
that  in  equity  a  transfer  of  a  bill 
of  lading  for  valuable  considera- 
tion by  a  consignee  for  a  limited 
purpose,  does  not  destroy  the  con- 
signor's right  of  stoppage  in  tran- 
situ, tdtra  the  particular  lien  of 
the  transferee.  .  Lord  Lanqdale 
observed, — "  As  against  the  pur- 
chaser, I  think  that  the  seller  had 
a  right  to  stop  the  goods  in  iranr- 
situ,  and  although  the  l^al  right 
to  the  goods  was  transferred  with 
the  bill  of  lading,  yet  I  think  that 
in  equity  the  transfer  took  effect 
only  to  the  extent  of  the  consi- 
deration paid  by  the  transferee 
leaving  in  the  seller  an  equitable 
interest  in  the  surplus  value." 

10.  The  privil^e  of  n^otia- 
bility  belongs  only  to  a  bill  of 
lading,  and  is  not  extended  to  a 
shipping  note,  or  a  delivery  order, 
or  an  invoice.  In  Akerman  v. 
Humphrey,  1 C.  and  P.  53,  it  was 
held  that  the  delivery  of  a  ship- 
ping note  to  a  party  by  the  con- 
signee, with  a  delivery  order  on 
the  wharfinger  to  deliver  the  goods 
as  soon  as  they  arrived,  did  not 
pass  the  property  to  that  party 
so  as  to  prevent  a  stoppage  in 
transitu  by  the  consignor.  Bur- 
rough,  J.,  observed, — "  I  do  not 
think  that  the  giver  of  the  ship- 
ping note  and  delivery  order  to 
the  plaintiff  made  a  change  of  the 
property,  and  I  think  the  shipping 
note  does  not  amount  to  a  bill  of 
lading.  A  bill  of  lading  is  exactly 
like  a  bill  of  exchange,  and  the 
property  it  refers  to  passes  by  in- 
dorsement on  it,  but  not  delivery 
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of  it  without  indorsement.  I  do 
not  think  that  the  shipping  note, 
from  the  natm-e  of  it,  is  indoisa- 
ble,  and  here  in  point  of  fact  it  is 
not  indorsed;  therefore,  in  my 
judgment  there  was  no  change  of 
property." 

11.  The  n^otiable  quality  of  a 
bill  of  lading  is  confined  to  the 
case  where  the  person  who  trans- 
fers the  right  is  in  possession  of 
the  bill  of  lading,  so  as  to  be  in  a 
situation  to  transfer  the  instru- 
ment itself,  which  is  the  symbol 
of  the  property  transferred.  In 
Jenkins  v.  Urbome,  7  M.  and  G. 
699,  C.  J.  TiNDAL,  in  delivering 
the  judgment  of  the  Court,  ob- 
served,— "  The  actual  holder  of  an 
indorsed  bDl  of  lading  may  un- 
doubtedly by  indorsement  transfer 
a  greater  right  than  he  himself 
has.  It  is  at  variance  with  the 
general  principles  of  law  that  a 
man  should  be  allowed  to  transfer 
to  another  a  right  which  he  has 
not ;  but  the  exception  is  founded 
on  the  nature  of  the  instrument  in 
question,  which  being  like  a  bill 
of  exchange,  a  negotiable  instru- 
ment for  the  general  convenience 
of  commerce,  has  been  allowed  to 


have  an  effect  at  varianc 
the  ordinary  principles  o1 
But  this  operation  of  a  bill 
ing  being  derived  from  its 
tiable  quality,  appears  to  ui 
confined  to  the  case  whe 
person  who  transfers  the  r 
himself  in  possession  of  the 
lading,  so  as  to  be  in  a  sit 
to  transfer  the  instrument 
which  is  the  symbol  of  th 
perty  itself.  In  the  presen 
Thomas  (the  party  to  who 
consignor  had  sold  the 
was  not  in  possession  of  t 
of  lading ;  he  had  only  an 
on  the  captain  to  deliv 
goods  on  arrival ;  andwheo 
the  circumstances  stated 
case,  that  order  was  hande 
to  the  defendant,  it  appear 
that  although  an  interest 
contract  passed  to  the  defc 
the  interest  in  the  goods  d 
pass,  as  it  would  have  done 
transfer  had  been  by  assig 
of  the  bill  of  lading,  but  thi 
interest  in  the  goods  wfi 
liable  to  be  defeat^  by  the 
vency  of  Thomas  and  a 
exercise  of  the  right  of  st< 
in  transitu" 
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^cruptcy  of  the  purchaser  does  not  operate  as  a  countermand 
seller;  and  if  the  assignees  of  the  bankrupt  obtain  posses- 
fthe  goods,  the  transitus  is  at  an  end, 

ELLIS  V,  HUNT. 

ER  for  a  quantity  of  files.  At  the  trial  before  Lord  nov.  20, 178I. 
r  at  Westminster,  a  verdict  was  taken  for  the  plaintiffs,  "j" 
to  the  opinion  of  the  Court  on  the  following  case  : —  s  t.  R.  464. 
31st  of  October  1788,  Moore,  the  bankrupt^  ordered  the 
question  from  the  plaintiffs,  who  are  manufacturers  at 
I ;  and  on  the  14th  of  November  following  they  were 
Royle's  waggon,  directed  to  the  bankrupt  in  London  ; 
gon  being  overloaded,  the  cask  was  taken  out  at  Stam- 
its  way  to  town,  and  put  into  the  defendant  Hunt's 
which  brought  it  to  the  Castle  and  Falcon  Inn  in 
on  the  22d  of  November  1788.  The  plaintiffs  drew  a 
he  bankrupt  for  part  of  the  value  of  the  goods,  which 
never  paid.  The  cask  and  files  were,  on  their  arrival 
,  immediately  attached  by  Messrs.  Fenton  and  Com- 
editors  of  the  bankrupt,  by  process  of  foreign  attach- 
sued  out  of  the  Mayor  s  Court  of  London  ;  the  cask 
d  at  the  inn,  charged  with  such  attachment,  so  far  as 
B  could  charge  it.  On  the  15th  of  November  a  docquet 
ick  against  Moore;  and  on  the  18th  a  commission  of 
»t  issued  against  him,  on  which  he  was  declared  a  bank- 
d  the  other  defendants  were  chosen  his  assignees.  On 
1  of  November  a  provisional  assignment  was  executed 
commissioners  to  John  Wells,  the  messenger  under  the 
lion,  who  on  the  same  day  demanded  the  goods  in 
I  from  the  defendant  Hunt,  the  carrier,  and  put  his 
)on  the  cask,  but  did  not  take  the  goods  away.  On  the 
November  the  plaintiffs  wrote  a  letter  to  the  agent  of 
waggon,  directing  him,  in  case  the  goods  were  not 
d,  to  keep  them  in  his  warehouse,  as  they  had  heard 
ore  was  become  a  bankrupt.  On  the  13th  of  December 
ntifis  demanded  the  cask  and  files  of  Mott,  the  master 
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Ellis      of  the  Castle  and  Falcon,  and  offered  to  pay  the  carriage  and 
Hunt.       to  indemnify  him,  which  Mott  refused  ;  and  upon  the  attach- 
Nov.ioTnsi.  iiient  being  withdrawn,  he  delivered  up  the  goods  to  thede- 
fendants,  the  assignees,  of  whom  they  have  since  been  demand- 
ed ;  but  they  have  refused  to  deliver  them  up. 

Wood  for  the  Plaintiffs. — The  general  rule  is  now  clearijr 
established  that  the  consignor  of  goods  may,  in  case  of  the 
insolvency  of  the  consignee,  stop  them  at  any  time  before  thef 
get  into  his  actual  possession.     Upon  that  principle  the  pfauQr 
tiff  was  entitled  to  stop  them  in  this  instance,  they  being  stifti 
in  transitu,  while  they  were  in  the  custody  of  the  carrier  or  hk 
agent.     In  Snee  Y.Frescot,  1  Atk  248,  Lord  Hardwiok*  mk 
that  "  if  goods  were  to  be  delivered  to  a  carrier  to  be  conveyed 
to  A.,  and  while  the  carrier  was  upon  the  road,  and  befmi 
actual  delivery  to  A.  by  the  carrier,  the  consignor  hears  thil  i 
A.  his  consignee  is  likely  to  become  a  bankrupt,  or  is  actually  i 
one,  and  countermands  the  delivery,  and  gets  them  back  inlil 
his  own  possession  again,  trover  will  not  lie  by  the  assignees  4:C 
A. ;  because  the  goods,  while  they  were  in  transitu,  might  bi| 
so  countermanded.''     Now  here  the  letter  was   a  sufficierfl 
countermand  of  the  dehvery,  and  was  equivalent  to  a  repossBih. ' 
sion  of  the  property  by  him.     The  very  bankruptcy  itself  ifM  - 
a  countermand.     In  the  case  of  Stokes  v.  La  Riviere,  one " 
Duhern,  living  at  Lisle  in  Flanders,  sent  an  order  to  the  plain* 
tiflfe  for  goods  to  be  consigned  to  him  :  they  were  accordingll 
sent  by  the  particular  conveyance  mentioned  in  the  instruO' 
tions,  by  the  way  of  Ostend ;  at  which  place,  before  they  g^ 
to  Duhern,  they  were  attached  by  the  defendant  for  a  debt  due 
to  him  from  Duhern  ;  but  not  tHl  after  the  plaintiff  hearing  d 
the  insolvency  of  Duhern.  had  countermanded   the  delivery s 
Lord  Mansfield  held  that  the  constructive  possession  of  the 
consignee,  to  whose  special  agent  the  goods  had  been  delivered 
in  London  for  the  purpose  of  being  transmitted  to  him,  was  not 
to  be  regarded ;  but  there  must  be  an  actual  delivery  to  the 
consignee  himself.     So  here,  the  goods  being  attached  while 
they  were  in  transitu,  and  before  the  vendee  had  actually  tako» 
possession,  it  was  competent  to  the  plaintiffs  to  countermand 
the  delivery  in  the  event  which  happened.    And  certainly  they 
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must  be  considered  in  transitu  till  they  arrive  at  the  ultimate       £un 

place  of  their  destination,  which  was  not  the  case  here.     The       hukt. 

case  of  Hunter  and  Others^  assignees  of  Blanchard  and  Lewia^  Not.^1781. 

r.  Beaiy  is  still  stronger  to  shew  the  necessity  of  an  actual  pos- 

ession  by  the  bankrupt,  in  contradistinction  to  a  constructive 

ossession  by  the  intervention  of  an  agent.    That  was  an  action 

f  trover  for  a  bale  of  cloth,  which  was  sent  by  Messrs,  Steers 

nd  Co.  of  Wakefield  to  the  defendant,  who  was  an  inn-keeper, 

irected  for  the  bankrupts ;  to  whom  the  defendant's  book- 

3eper  gave  notice  that  a  bale  was  arrived  for  them  :  and  Steers 

id  Co.  at  the  same  time  sent  them  a  bill  of  parcels  by  the 

96t»  the  receipt  of  which  they  acknowledged,  and  wrote  word 

lat  they  had  placed  the  amount  to  the  credit  of  Steers  and 

0.  The  bankrupts  gave  orders  to  the  defendant's  book-keeper 

)  send  the  bale  down  to  the  Galley  Quay,  in  order  to  ship  it 

Q  board  the  Union,  to  be  carried  to  Boston.     The  defendant 

ccordingly  sent  the  bale  to  the  quay  ;  but  arriving  too  late  to 

e  shipped,  it  was  sent  back  to  him.     Within  ten  days  after- 

rards  a  clerk  of  the  bankrupt  went  to  the  defendant's  ware- 

loose,  when  the  defendant  asked  him  what  was  to  be  done  with 

he  bale  in  question,  and  was  ordered  to  keep  it  in  his  custody 

ill  another  ship  sailed,  which  would  happen  in  a  few  days. 

He  bankruptcy  happened  soon  afterwards  ;  and  Messrs.  Steers 

ind  Co.  sent  word  to  the  defendant  not  to  let  the  bale  out  of 

las  hands :  accordingly  when  the  bankrupts  applied  for  it,  he 

refiised   to   deUver  it  up.    Lord  Mansfield  was  clearly  of 

tipinion  that,  though  the  goods  might  be  legally  delivered  to 

ie  vendees  for  many  purposes,  yet  as  for  this  purpose  there 

^t  be  an  absolute  and  actual  possession  by  the  bankrupts  ;  or 

^  his  Lordship  expressed  it)  they  must  have  come  to  the 

Ofporal  touch  of  the  vendees  :  otherwise  they  may  be  stopped 

^  transitu :  a  delivery  to  a  third  person,  to  convey  to  them,  is 

Dt  sufficient.     Again,  in  Hunt  and  Others,  assignees  of  Bennet 

nd  Heaven,  v.  Ward,  where  goods  had  been  sent  by  orders 

x>m  the  vendee  to  a  packer ;  the  packer  was  considered  as  a 

^ddleman  between  the  vendor  and  vendee  :  and  therefore  the 

^urt  held  that  they  might  be  stopped  in  transitu,  on  the 

twkruptcy  of  the  vendee.    Here  the  goods  continued  all  the 

^ime  in  the  hands  of  the  carrier;   against  whom  an  action 
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,.  .    Ivcu  brought  in  case  of  a  loss ;  therefore  the 
. .  X  :>u(,uiig  his  mark  on  them  could  not  divest  the  con- 
,    X '.  i^hu  uiulor  the  authority  of  the  cases  cited  :  and  after 
;,    .;;*iuutr»  countermand,  the  carrier  held  the  possession  for 
i.:u.     Ih^*.U*«  which,  the  right  of  the  seller  to  his  goods,  where 
K*  oanuot  ix)ceive  payment  for  them,  is  grounded  in  conscience, 
.uul  Uuuvfuro  the  Court  will  readily  lean  in  support  of  it ;  and 
uo  iuoouYouience  can  arise  on  this  case,  as  the  goods  are  not 
inixoil  iu  the  general  mass  of  the  bankrupt's  property,  so  as  not 
i^HHily  to  bo  ascertained. 

IUI4UWIK,  FOR  THB  Defendants,  was  stopped  by  the  Court 

Kknyon,  C.  J. — If  any  case  had  been  decided  to  the  extent 
of  tho  plaintifr*s  argument,  namely,  that  bankruptcy  is  of  itsdf 
n  countermand*  the  plaintiffs  here  would  be  entitled  to  recover: 
b\it  that  has  never  yet  been  decided.  The  doctrine  of  stopping 
gtuulM  in  tnvisita  is  bottomed  on  the  case  of  Snee  v.  Prescdi 
whtMv  Lord  Hardwicke  established  a  very  wise  rule,  that  the 
voiulor  might  resume  the  possession  of  goods  consigned  to  the 
vouiKv  l>ofore  delivery,  in  case  of  the  bankruptcy  of  the  ven- 
tUH>:  on  this  all  tho  other  cases  are  founded.  There  hare 
indtHHl  Ihvu  caisessk  whore  nice  distinctions  have  been  taken  on 
tho  faot^  whether  the  goods  had  or  had  not  got  into  the  posses- 
sion of  tho  vondoo :  but  thoy  all  profess  to  go  on  the  ground  of 
tho  gixnls  Inking  fii  frtj«W;ji  when  they  were  stopped.  As  to 
tho  nooossity  of  tho  gvyxls  coming  to  the  *"  corporal  touch"  of 
tho  Iv^nkrupt :  that  is  meivly  a  lipirative  expre^on,  and  his 
novor  Iwn  litonUiy  adhort\i  to.  For  then?  may  be  an  actual 
dolivorv  ot  tho  gvHvK  without  tho  hanknipt's  seeing  them;  tf 
^  dohxory  of  tho  koy  of  tho  vendors  warehouse  to  the  piur^ 
ohn.^if'r.  lu  orvior  to  dooido  ;h^  case,  it  is  material  to  attend  to 
iho  dAS<^$  ;  on  tho  i^^th  of  Xovomber  ibe  jroviscnal  assignment 
WA5  nu,;o  u>  WoV-s.  who  or*  ^ho  s^mo  liay  demanded  the  goods 
m  %)»ii;i4:iN>tt  of  I^.o  do>^nKlar.4  Uur.:«  ani  put  bis  mark  on  the 
^NksA.  ^ow,  i;  i$  ^5jCv4  thjii  ^h*-^  ?^.culi  have  r^-^i  done  by  the 
Kl^lkTv;^4  hattij^i:" :  V-ut  by  5^,o  a^^iitirjon:  be  was  stripped  rf 
aU  >»  |ws>Nny.  wb/k^h  w;fes  thoc  vcs^^vi  in  the  provisional 
TWit^w^  it  a  c\>c|v>nu  tc«c£:  wew  cecessary  to  de- 


•n 
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feat  the  right  of  the  yendors,  it  took  place  here.    It  is  true  that       ^Sujb 
tbe  proTisional  assignee  did  not  alter  the  situation  of  the       hvht. 
goods ;  but  they  were  then  arrived  at  the  end  of  their  destined  j^^  i^iTSi. 
/oomey,  and  deposited   in  a  place   where  they  would   have 
rNDained  till  the  bankrupt  could  have  carried  them  to  a  ware- 
boose  of  his  own.     All  this  happened  on  the  24tli  of  Novem- 
ber; and  it  was  not  until  the  28th  of  that  month  that  the 
render  wrote  to  countermand  the  delivery  of  the  goods  :  but 
tkat  was  too  late  ;  for  the  goods  were  no  longer  in  transitu: 
they  were  then  in  the  possession  of  the  party  to  whom  they 
vera  consigned,  or  of  those  who  represented  him.     In  cases  of 
this  sort  we  cannot  but  feel  for  the  situation  of  the  manufac- 
turer ;  but  it  is  such  as  they  are  necessarily  subject  to  from 
tkir  mode  of  dealing  :  however,  the  severity  of  the  case  cannot 
kdnce  us  to  break  through  the  rule  of  law. 

AiBHUBST,  J. — The  leaning  of  my  mind  would  be  in  favour 
aftk plaintiff;  but  the  law  will  not  allow  him  to  be  in  a  bet- 
feratnation  than  the  rest  of  the  bankrupt's  creditors.  .  The 
fBDoid  rule  is,  that  the  consignor  has  a  right  to  stop  the  goods, 
if  he  can,  before  they  get  into  the  actual  possession  of  the 
kinknipt.  But  here,  before  the  plaintiflF  thought  of  counter- 
namding  the  goods  in  question,  the  provisional  assignee,  who 
then  stood  in  the  place  of  the  bankrupt,  had  actually  taken 
possession  of  them,  and  put  his  mark  on  them. 

BuLLEB,  J. — I  am  not  disposed  to  disturb  or  to  lessen  the 
Mthority  of  any  of  the  cases  that  have  been  decided  on  this 
wbject ;  but  none  of  them  could  justify  the  vendor  in  this  case 
k  taking  back  the  goods.  In  the  former  cases  the  line  has  been 
precisely  drawn  ;  and  they  all  t\irn  on  the  question,  whether  or 
•ot  there  had  been  an  actual  delivery  to  the  bankrupt.  It  is 
of  the  utmost  importance  to  adhere  to  that  liue ;  for  if  we 
break  through  it,  we  shall  endanger  the  authority  of  the  cases 
that  have  been  already  decided,  and  shall  fritter  away  the  rule 
«tirely.  In  one  of  the  cases  cited,  Lobd  Mansfield  took  the 
Kstinction  between  an  actual  and  a  constructive  delivery  to  the 
eodee.  There  may  be  cases  where,  as  between  the  buyer  and 
jDer,  if  no  bankruptcy  or  insolvency  happen,  the  goods  are 
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Ellis  considered  in  the  possession  of  the  buyer  the  instant  the 
HuiiT.  out  of  the  possession  of  the  vendor  ;  as  if  A.  order  goods  i 
Not.1m781-  ^'  *^  ^  ®®^*  ^y  *  particular  carrier  at  his  own  risk,  the 
livery  to  the  carrier  is  a  delivery  to  the  vendee  to  every  c 
purpose ;  but  still,  if  he  become  a  bankrupt  before  the  ca 
actually  deliver  them  to  him,  I  should  hold  that  the  vei 
might  seize  them  ;  because  that  is  only  a  constructive  deli 
to  the  vendee :  but  an  actual  delivery  is  necessary  to  di 
the  vendor's  right  of  stopping  the  goods  in  transitu.  It  is  ( 
that  bankruptcy  itself  does  not  put  an  end  to  the  contr 
and  if  not,  the  right  of  the  vendor  to  seize  goods  in  trai 
is  founded  only  on  equitable  principles.  It  is  a  right, 
which  he  is  indulged  on  principles  of  justice,  originally  establL 
in  courts  of  equity,  and  since  adopted  in  courts  of  law.  Bi 
order  to  avail  himself  of  it,  he  must  stop  the  goods  before  i 
get  into  the  actual  possession  of  the  vendee.  But  in  this 
there  is  the  strongest  evidence  of  the  consignee's  taking  ac 
possession  of  the  goods  by  his  assignee  putting  his  marli 
them.  It  was  said  by  the  plaintiff's  counsel,  that  the  cai 
would  have  been  liable  in  an  action  by  the  vendor;  bui 
would  not  have  been  liable  in  the  character  of  carrier,  for 
goods  had  got  to  the  end  of  their  destined  journey  ;  bu 
would  have  been  liable  only  as  a  warehouse-keeper,  in  res 
of  the  recompense  which  he  was  to  receive  for  warehouse  re 
But  the  instant  the  provisional  assignee  put  his  mark  on 
goods,  the  warehouseman  became  the  agent  or  servant  to 
bankrupt. 

Grose,  J. — The  general  rule  is  perfectly  clear  that  the  < 
signer  may  seize  the  goods  in  transitu^  in  case  of  the  insolv€ 
of  the  consignee,  before  they  actually  reach  him.  The  ques 
therefore  here  is,  Whether,  on  the  facts  of  this  case,  the  g( 
were  or  were  not  in  transitu  when  the  plaintiff  wrote  to  c( 
termand  the  delivery  of  them  ?  Now  it  is  stated  aa  a  fact,  i 
before  this  letter  arrived  the  provisional  assignee  had  put 
mark  upon  the  cask ;  and  this  distinguishes  it  from  the  c; 
cited.  When  the  goods  were  marked,  they  were  deliverec 
the  consignee  as  far  as  the  circumstances  of  the  case  would  ] 
mit ;  the  assignee  could  not  then  take  them  away,  becc 
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iky  were  at  that  time  under  an  attachment.  After  the  mark  £ius 
was  put  on  them,  they  were  no  longer  in  transitu ;  and  conse-  Hrax. 
quently  the  plaintiff's  right  to  seize  them  was  divested.  Nov.  2^1781. 

Poslea  to  the  defendants. 


i  purchaser^  prior  to  an  act  of  bankruptcy ,  may  rescind  the  contract 
of  sale,  and  reject  the  goods  ;  but  if  the  goods  are  once  delivered  to 
the  purchaser,  he  cannot,  on  the  eve  of  insolvency,  rescind  the  con- 
tract and  return  the  goods,  neither  can  he  interfere  after  an  a<:t 
of  bankruptcy  to  reject  the  goods,  while  they  are  in  transitu,  so  as 
to  give  a  preference  to  the  seller  over  his  other  creditors. 

I.— SALTE  V.  FIELD. 

Ik  trover  for  176  pieces  of  printed  calico,  the  question  was,  May  8, 1793. 
Whether  the  goods  were  the   property  of  the  plaintiffs,  or       "eT 
fonned  a  part  of  the  effects  of  Dewhurst  a  bankrupt,  and  as   6  t.  e.  211. 
wch  vested  in  his  assignees  ?  and  on  the  trial  of  a  special  case 
was  reserved,  in  substance,  as  follows  : — 

Dewhurst  had  a  house  of  trade  in  Austin  Friars,  London, 
where  his  business  was  conducted  by  J.  Hill  his  clerk,  and  had 
also  a  house  of  trade  at  New  York,  where  he  himself  resided 
«id  conducted  his  business.  The  goods  in  question  were  sold 
ky  the  plaintiffs  to  Dewhurst  through  the  intervention  of  Hill 
kis  clerk,  on  the  3d  and  5th  of  May  1792,  and  were  delivered 
OQ  those  days  at  the  house  in  Austin  Friars,  London,  and  were 
afterwards  sent  by  Dewhurst's  clerk  to  the  defendant  to  be 
packed,  in  order  to  their  being  shipped  to  Dewhurst  at  New 
YorL  On  the  9th  of  April  1792,  Dewhurst  wrote  a  letter  to 
Hill,  his  clerk  and  manager  in  London,  which  was  received  by 
the  latter  in  London  on  the  18th  of  May  1792 ;  in  that  letter, 
after  saying  that  he  was  ruined  in  consequence  of  several 
^flares,  he  added,  "  if  you  have  purchased  any  goods  for  my 
account,  or  if  any  orders  are  given  out,  let  the  persons  have 
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SAuri  their  goods  back,  and  countermand  aU  orders."  This  letter  was 
Fi^.  shewn  by  Hill  to  the  plaintiffs  on  the  18th  of  May  1792,  about 
M»y8ri798.  ^^^®  o'clock  in  the  evening,  who  then  informed  Hill  they  were 
ready  to  take  back  the  goods  as  proposed  by  the  letter.  On 
the  18th  and  19th  May  1792,  seversd  attachments  were  made 
in  the  Mayor's  Court  and  Sheriff's  Court,  London ;  and  served 
upon  the  defendant  by  cre<litors  of  Dewhurst,  in  order  to  attadi 
the  goods  in  question,  and  other  goods  which  had  been  sold  to 
Dewhurst  and  sent  to  the  defendant  as  his  packer ;  and  the 
debts  for  which  such  attachments  were  made  exceeded  in 
amount  the  value  of  all  the  goods  in  the  hands  of  the  dd&t 
dant  On  the  21st  of  May  1792,  a  meeting  of  Dewhurrfa 
creditors  was  convened  by  Hill  his  clerk,  when  the  letter  ^rae 
laid  before  them.  On  the  23d  May  1792,  the  plaintiffs  de- 
manded the  goods  in  question  of  the  defendant,  and  in  conse- 
quence of  their  not  being  delivered  commenced  the  present 
action.  Dewhurst  returned  to  England  in  October  1792,  and 
S.  Wilson  and  Barnard  were  the  assignees  of  his  estate  and 
effects  under  a  commission  of  bankrupt  dated  19th  January 
1793. 

Baldwin  for  the  Plaintiffs  contended,  first,  that  the  pro- 
perty of  the  goods  never  vested  in  Dewhurst ;  because  on  the 
9th  April  preceding  the  delivery  of  the  goods  to  Hill  the 
agent,  his  agency  was  determined,  at  least  with  respect  to  any 
advantage  to  be  derived  from  it  to  the  bankrupt ;  and  conse* 
quently  after  that  time  the  latter  could  not  avail  himself  of 
any  act  done  by  Hill  in  his  favour.  Secondly,  But  supposing 
the  property  of  the  goods  did  vest  in  Dewhurst  in  the  interim 
between  the  delivery  and  the  assent  of  the  vendors  to  the 
countermand,  yet  when  that  assent  to  receive  back  the  goods 
was  given,  it  had  relation  back  to  the  bankrupt's  offer,  which 
was  on  the  9th  April,  and  consequently  it  is  not  affected  bj 
the  subsequent  attachments  or  bankruptcy.  For  the  assignee^ 
or  those  who  claim  from  the  bankrupt,  can  only  take  his  pro* 
perty,  subject  to  those  equities  which  would  have  affected  him- 
self in  case  he  had  remained  solvent :  and  if  the  offer  made  bf 
him  to  return  the  goods,  when  he  found  he  was  no  longer 
likely  to  pay  for  them,  being  founded  in  honour  and  conscience^ 
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was  biading  upon  him,  and  was  such  as  he  then  could  legally       Salti 

make,  he  haying  then  the  disposal  of  his  own  effects,  his  act       Fm.i>. 

irill  equally  bind  his  assignees,  who  are  the  real  defendants  in  MaylTiTOS 

liis  case.     This  point,  however,  does  not  rest  on  general  argu- 

nent,  but  was  solemnly  decided  in  AtMn  v.  Barwich^  1  S.  165. 

rhe  difference,  if  any,  is  in  favour  of  the  plaintiffs'  demand : 

he  &cts  of  it  are  in  substance  the  same  ;  but  there,  although 

he  goods  were  sent  to  a  third  person  before  the  bankruptcy, 

ret  no  notice  was  sent  of  there  having  been  such  a  delivery  to 

he  use  of  the  vendors  till  after  the  bankruptcy  ;  whereas  here 

ie  countermand  and  relinquishment  of  the  property  was  sent 

before  the  attachments  or  the  bankruptcy,  namely,  on  the  9th 

l^ril  1792,  to  which  the  assent  of  the  plaintiffs  must  have 

rdation. 

Park,  contra,  said  there  was  a  material  distinction  between 
ttkiad  the  case  of  AtJdn  v.  Bartvick;  for  there  the  goods  were 
actaally  sent  by  the  bankrupt  to  a  third  person,  and  accepted 
igrhim  to  the  use  of  the  vendor  before  the  bankruptcy,  although 
the  notice  was  not  sent  to  the  vendor  himself  tQl  afterwards  ; 
BO  that  there  was  a  complete  delivery  to  him,  and  not  merely  an 
offer  to  deliver,  while  the  bankrupt  had  still  the  disposition  of 
his  property.  But  there  is  another  and  a  more  important  dis- 
tinction between  the  two  cases,  as  the  case  oi  Atkin  v.  Barwick 
was  understood  by  Lord  Mansfield  in  Barman  v.  Fisher, 
Cmp.  125,  where  he  observed  that  the  judgment  of  that  case 
seemed  to  be  right,  but  that  the  reasons,  as  reported  by  Strange, 
were  wrong :  That  the  true  ground  was,  that  the  trader  very 
honestly  refused  to  accept  the  goods,  and  returned  them.  And 
lus  Lordship  again  adverted  to  the  same  case,  with  the  same 
doubts  as  to  the  reasons  for  the  judgment,  in  another  case  of 
ilderson  v.  Temple,  4  Burr,  2239.  And  it  is  to  be  observed 
Ihat  the  goods  in  that  case  in  Strange  were  never  entered  in 
the  bankrupt's  stock,  but  were  soon  after  the  delivery  sent  by 
ihem  to  another  person  for  the  vendor's  use.  Here  the  goods 
were  accepted  into  the  bankrupt's  stock  by  his  agent,  and  acts 
of  ownership  exercised  upon  them,  tbey  being  sent  to  the 
packers  for  the  purpose  of  being  prepared  for  exportation. 
This  therefore  forms  a  material  distinction  between  the  two 

VOL.  II.  L 
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sai.tr       cases.     It  cannot  be  contended  that  the  property  did  not  once 
FiKLD.      vest  in  the  bankrupt :  for  when  an  agent  is  invested  with  a 
May^798.  Competent  authority  to  act  for  his  principal,  nothing  can  be 
better  established  than  that  all  the  acts  of  such  an  agent,  more 
particularly  with  respect  to  third  persons,  must  be  binding  upon 
the  employer  until  the  agency  is  revoked  by  notice  delivered 
to  the  agent     If  it  were  otherwise,  no  person  would  be  safe  k 
treating  with  agents  of  persons  abroad.    The  plaintiflFs  might 
undoubtedly  have  insisted  upon  the  sale  after  the  agreemert 
and  delivery  to  Hill :  that  delivery  therefore  was  absolute  aoii 
unconditional  as  to  the  two  contracting  parties  in  London,  aaij 
could  not  be  undone  without  the  mutual  assent  of  both.    Thi^ 
property  was  as  completely  vested  in  the  bankrupt  by  the  ad  | 
of  his  agent,  as  if  he  had  been  present  himself     Then  notwidM^ j 
standing  the  offer  of  one  of  the  parties  to  relinquish  the  coiHJ 
tract,  it  could  not  be  revoked  until  the  assent  of  the  other  itm 
actually  given.     Now,  that  assent  was  not  given  till  the  goodi 
had  been  attached  by  other  creditors  of  the  bankrupt ;  andff 
at  the  time  of  the  attachment  the  property  of  the  goods  w^- 
mained  in  Dewhurst,  it  was  not  in  the  power  either  of  him  or 
the  plaintiffs  by  any  subsequent  act  to  defeat  the  attachment  j 

The  Court  stopped  Baldwin  from  replying. 

i 

Lord  Kbnyon,  C.  J. — The  property  in  these  goods  wai 
apparently  divested  out  of  the  plaintiffs  at  the  time  of  the  sale^l 
according  to  the  opinion  which  the  parties  then  had  of  thi; 
transaction :  but  afterwards,  when  all  the  facts  were  disclose^i 
and  when  Dewhurst  was  desirous  not  to  purchase  any  othef  ^ 
goods,  it  was  in  the  power  of  the  buyer  and  seller  to  put  dii 
end  to  the  contract  as  if  it  had  never  existed  ;  and  it  is  stateil 
that  the  proposition  made  by  the  purchaser  to  rescind  the  coih- 
tract  was  acceded  to  by  the  sellers.  I  cannot  distinguish  th»: 
case  from  that  of  Atkin  v.  Barwick  on  principle  ;  for  in  that 
case  there  had  been  a  delivery  of  the  goods  by  the  seller  witk 
the  concurrence  of  all  the  parties  interested  ;  but  the  agree* 
ment  of  the  parties  to  rescind  that  contract  put  an  end  to  tl^ 
sale  as  if  it  had  never  taken  place.  So^  in  this  case,  it  was 
competent  to  the  principal  to  disavow  the  contract  made  by 
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Us  agent,  if  the  vendors  chose  to  accede  to  it :  the  proposition       Salte 
made  by  the  purchaser,  and  which  was  dictated  by  common       field. 
honesty,  might  have  been  refused  by  the  vendors  if  they  had  MayX^703. 
chosen  :  but  they  agreed  to  it,  and  by  the  mutual  agreement  of 
both,  the  contract  of  sale  was  rescinded.     If  Dewhurst  had  died 
before  the  purchase,  the  contract  must  have  been  put  an  end  to. 

AsHHUBST,  J. — The  case  cited  from  Strange  directly  applies 
to  the  present.     By  the  letter  written  by  Dewhurst,  and  by  the 
sobsequent  act  of  all  the  parties,  the  sale  was  rescinded.     A 
proposal  to  that  effect  was  made  by  one  party,  and  agreed  to 
by  the  other ;  and,  by  that,  the  contract  was  put  an  end  to  by 
&e  consent  of  both.     And  though  the  goods  remained  in  the 
hands  of  the  defendants,  they  did  not  remain  there  for  the  pur- 
pose for  which  they  were  originally  intended  :  but,  the  contract 
briag  rescinded,  the  property  revested  in  the  plaintiffs ;  and 
ftwfore  the  creditors  of  Dewhurst  had  no  right  to  attach  the 
goods  in  the  hands  of  the  defendant,  because  at  that  time  they 
lereno  longer  the  property  of  Dewhurst. 

BiTLLBB,  J. — The  principle  on  which  the  case  of  Atkin  v. 
Barwich  was  decided  governs  this  :  and  indeed  that  is  a  much 
Bwre  favourable  case  for  the  plaintiffs  than  this.  The  point 
there  contended  for  was,  that  there  was  no  consent  by  the 
seflers  to  rescind  the  contract ;  but  here  an  express  consent  by 
them  is  stated.  As  to  the  assent  there,  the  Court  said  they 
would  presume  it,  because  it  was  for  the  interest  of  the  parties  : 
bat  here  it  is  not  necessary  to  presume  such  a  consent,  it  being 
expressly  proved.  With  regard  to  the  justice  of  the  case,  it  is 
impossible  to  entertain  any  doubt.  A  question  has  been  put  in 
aigument,  whether  those  acts  done  by  the  agent  before  he 
bows  of  the  revocation  of  his  letter  of  attorney,  are  good  ?  I 
fliink  that  the  principal  in  such  a  case  could  not  avoid  the  acts 
of  his  agent,  done  bona  fide,  if  they  were  to  his  disadvantage  : 
bat  he  might  consent  to  avoid  those  which  were  for  his  benefit. 
And  here  the  principal  was  anxious  to  rescind  this  as  well  as 
iD  other  contracts  made  by  his  agent ;  and  the  vendor  agreed 
to  take  the  goods  back  again. 

Gbose,  J.,  of  the  same  opinion. 

Postea  to  the  plaintiffs. 
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II.— BARNES  V.  FREELAND. 


Nov.  24, 1794.  This  was  an  action  of  trover,  brought  by  the  plaintiff  as 
"e"  assignee  of  Lloyd,  a  bankrupt,  for  60  tons  weight  of  iron  ;  and 
6  T.  R.  80.  at  the  trial  the  following  admissions  were  made  by  the  parties. 
On  the  9th  of  November  1792,  the  defendant  agreed  to  sell  to 
the  bankrupt  44  tons,  7  cwt.  3  qrs.  14  lb.  of  iron,  at  £15, 1S& 
per  ton,  for  the  amount  of  which  the  bankrupt  agreed  to  acc^ 
a  J^ill  of  exchange  at  nine  months'  date,  to  be  drawn  on  himbf : 
the  defendant ;  and  the  defendant  on  the  same  day  delivered' 
the  iron  to  the  bankrupt.  The  defendant,  in  pursuance  of  40 
agreement,  on  the  same  day  drew  a  bill  of  exchange  on  the  bant 
rupt  for  £699,  4s.,  the  amount  of  the  purchase  money  payableat 
nine  months  after  date,  which  the  bankrupt  then  accepted,  M^ 
able  in  London,  and  re-delivered  to  the  defendant,  but  it  did  itfl 
become  due  until  after  Lloyd's  bankruptcy,  and  it  has  be^ 
since  protested  for  non-payment.  The  bankrupt  transacted 
business  with  Caldwell  and  Co.  of  Liverpool,  as  his  bankeny 
and  on  the  18th  of  March  1793,  was  indebted  to  them  in  ti 
considerable  sum  of  money,  but  the  defendant  was  total^ 
ignorant  of  the  state  of  their  accounts.  On  the  18th  of  Maidii 
1793,  Caldwell  and  Co.  stopped  payment,  of  which  the  bank* 
rupt  heard  in  the  morning  of  that  day,  and  immediately  went: 
to  the  house  of  the  defendant,  and  informed  him  that  the  bade 
of  Caldwell  and  Co.  had  failed,  and  that  he  should  not  be  abfe 
to  take  up  the  bill  which  he  had  accepted  for  the  amount  cf 
the  iron,  meaning  the  bill  before  mentioned  ;  for  that  in  coa*^ 
sequence  of  Caldwell  and  Co.'s  failure,  he,  the  bankrupt,  must 
stop  payment.  On  the  same  day  he  wrote  to  several  of  Hi 
creditors  to  the  same  eflfect,  as  to  the  necessity  of  his  stopping 
payment ;  and  the  bankrupt  informed  the  defendant  that  ttB 
before  mentioned  44  tons,  7  cwt.  3  qrs.  14  lb.  of  iron  had  n(* 
been  removed  from  the  warehouse,  wherein  it  was  at  the  timd 
of  the  sale  to  the  bankrupt,  and  said  he  thought  it  would  be  an 
act  of  justice  to  return  to  the  defendant  the  iron  so  bought,  as 
he  should  not  be  enabled  to  pay  for  the  same,  or  take  up  the 
accepted  bill.  The  defendant  accepted  of  the  offer  so  made  bj 
the  bankrupt,  but  said  he  did  not  wish  to  have  the  iron,  unlesi 
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the  transaction  was  fair  and  right :  and  at  the  same  time  the      Babkh 
bankrupt  delivered  a  bill  of  parcels  to  the  defendant,  dated  the    FBBttAHD. 
16th  of  that  month,  of  50  tons  of  iron,  including  the  iron  so  Nov.  24^794 
bought  on  the  9th  of  November  1792,  because  he  at  that  time 
owed  the  defendant  a  further  sum  of  money  on  a  bill  accepted 
bj  the  bankrupt  for  another  parcel  of  iron  bought  by  him  from 
the  defendant ;  and  he  therefore  thought  it  his  duty  to  give  up 
the  additional  quantity  beyond  the  44  tons  7  cwt.  3  qrs.  14  lb. 
This  bill  of  parcels  was  dated  on  the  16th  of  March  1792,  and 
was  for  50  tons,  at  15  guineas  per  ton,  amounting  to  £787, 10s. 
The  bankrupt  in  his  account  with  the  defendant,  debited  the 
defendant  with  the  amount  of  this  bill  of  parcels  thus, — ''  March 
16th,  To  amount  of  50  tons  of  iron  sold  him  this  day,  £787, 
lOs.**    44  tons,  7  cwt.  3  qrs.  14  lb.,  part  of  the  iron  mentioned 
in  this  bill  of  parcels,  is  the  same  which  was  sold  and  delivered 
by  the  defendant  to  the  bankrupt  on  the  9th  of  November  1792  ; 
bat  the  remainder  was  a  parcel  of  iron  which  the  bankrupt  had 
received  in  exchange  for  other  iron,  which  the  defendant  and  the 
buikrupt  had  some  time  before  purchased  in  partnership,  which 
upon  a  division  of  such  joint  purchase  had  been  allotted  and 
delivered  to  the  bankrupt.     The  bankrupt  and  the  defendant 
haring  overpaid  the  sellers  of  the  last  mentioned  iron  bought  on 
their  joint  account^  they  received  the  balance  from  the  sellers 
in  a  bill,  which  has  been  since  the  bankruptcy  of  Lloyd  protested  • 
for  non-payment  and  taken  up  by  the  defendant ;  and  this  is  the 
onlj  unsettled  transaction  relative  to  that  co-partnership.     No 
conversation  passed  between  the  bankrupt  and  the  defendant 
on  the  18th  March  relative  to  this  co-partnership  transaction. 
On  the  18th  of  March  1793,  the  bankrupt  delivered  the  last 
inentioned  bill  of  parcels,  and  also  the  key  of  the  warehouse 
herein  the  whole  of  both  parcels  of  ii'on  was  deposited,  but 
H  intermixed,  to  the  defendant,  who  kept  possession  thereof, 
kut  did  not  return  to  the  bankrupt  the  bill  of  exchange  for 
£699,  4s.  which  was  accepted  by  the  bankrupt  as  aforesaid,  he 
the  defendant  having  paid  away  the  same  in  the  usual  course  of 
trade,  and  the  same  was  not  then  in  his  the  defendant's  posses- 
sion, but  the  defendant  promised  to  take  up  and  cancel  the 
sune,  which  he  accordingly  did     The  defendant  has  since  the 
Wbuptcy  of  Lloyd  sold  the  whole  of  both  parcels  of  iron  on 
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Babnm      his  own  account,  and  received  the  purchase  money  for  his  own 
Prjb^nd.    use.    The  defendant  did  not  make  any  application  to  the  bank- 
j^ov.  24"i794.  ™P^  ^0  re-deliver  or  re-sell  to  him  the  iron  included  in  the  last 
mentioned  bill  of  parcels  ;  but  the  same  was  a  voluntary  offer 
of  the  bankrupt  wholly  unsought  by  the  defendant.     This  iron 
was  all  the  stock  in  trade  of  the  bankrupt  in  his  actual  posses- 
sion :  but  the  defendant  was  not  privy  to  this  fact ;  and  the 
bankrupt  was  indebted  to  the  defendant  in  a  further  sum  of 
money,  exclusive  of  the  transaction  before  stated,  viz.,  £200 
and  upwards.     The  bankrupt,  knowing  himself  to  be  insolvent^ 
was  determined  not  to  do  any  other  business  after  the  failure  of 
Caldwell  and  Co.  as  before  mentioned  ;  and  he  therefore,  withf 
out  the  knowledge  of  the  defendant,  until  the  same  was  delivered 
to  him,  dated  the  bill  of  parcels  the  16th  day  of  March,  and 
entered  it  into  his  books  under  that  date.     The  bankrupt  did 
not  transact  any  business  after  that  date :  on  the  23d  of  Mardt 
he  committed  an  act  of  bankruptcy  ;  a  commission  of  bankrnfl 
issued  against  him  on  the  28th  day  of  the  same  month  ;  and  thi 
plaintifif  is  assignee  of  his  estate,  &c.     The  iron  which  the  de^ 
fendant  sold  to  the  bankrupt  on  the  9th  November  1792,  is  of 
the  value  of  £665,  9s.  Id. ;  and  the  remainder  of  the  iron  ia^' 
eluded  in  the  latter  bill  of  parcels  made  by  the  bankrupt  to  tie 
defendant  on  the  18th  of  March  1793,  is  of  the  value  of  £59 
•  13s.  5d.     On  these  admissions  the  jury  found  a  verdict  for  the 
plaintiff  under  the  directions  of  the  learned  Judge,  but  liberty 
was  given  to  the  defendant  to  have  that  verdict  set  aside,  and  i 
verdict  entered  for  him,  if  this  Court  should  be  of  opinioa  thai 
under  the  circumstances  of  the  case  the  plaintiff  was  not  entitled 
to  recover. 

A  rule  for  that  purpose  having  been  obtained  on  a  former  day, 
Law  was  now  prepared  to  shew  cause  against  it ;  but  the 
counsel  on  the  other  side  were  desired  to  begin. 

Hbywood,  Serjt.,  and  Topping,  for  the  defendant,  contended 
that  as  it  was  competent  to  both  the  contracting  parties  to 
rescind  the  contract  before  the  bankruptcy  of  the  vendee,  and  as 
in  fact  they  did  rescind  it,  the  property  in  question  was  revested 
in  the  defendant.     A  trader  has  a  general  disposing  (jower 
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effects  at  all  times  before  he  becomes  a  bankrupt,  and  Barsu 
nse  of  that  power  is  in  all  cases  valid,  unless  it  be  con-  Fk^Land, 
LS  fraudulent  in  the  eye  of  the  law.  But  all  payments  noy.^1794 
ve  of  a  bankruptcy  are  not  fraudulent ;  some  are  pro- 
y  the  law — 1st,  In  the  common  case  where  money  is 
ly  paid  in  the  ordinary  course  of  trade  and  dealing ; 
re  it  is  recovered  by  the  due  diligence  of  the  creditor 
he  will  of  the  bankrupt ;  or,  3dly,  As  in  the  present 
jre  a  trader,  finding  himself  unable  to  pay  for  goods 
I  he  has  contracted,  rescinds  the  contract  before  the 
ve  been  mixed  with  the  general  mass  of  his  property, 
3  there  is  (what  is  called  in  some  of  the  cases)  an  ear 
)n  them,  by  which  they  may  be  distinguished.  The 
ive  always  &voured  transactions  of  this  kind,  as  being 
)n  common  honesty  ;  and  it  has  been  thought  just  that 
should  be  permitted  to  return  that  property  in  specie 
I  he  is  unable  to  pay.  And  therefore  this  is  not  like 
where  a  bankrupt  gives  an  undue  preference  to  one 
by  paying  his  whole  demand  out  of  the  general  fimd, 
hi  to  be  distributed  amongst  his  creditors  at  large ; 
;  only  returning  to  the  vendor  his  own  property,  which 
id  with,  and  may  be  distinguished  from,  the  rest  of  the 
goods.  Though  even  in  cases  of  a  preference  given 
editor.  Lord  Mansfield  said  in  Harman  v.  Fisher^ 
3,  that  "  all  questions  of  preference  turn  upon  the 
ing  complete  before  an  act  of  bankruptcy  committed ;" 
the  iron  was  re-delivered  on  the  18th  ;  and  the  act  of 
3y  was  not  committed  until  the  23d  of  March.  It 
rom  several  different  cases,  that  notwithstanding  the 
•f  the  goods  has  been  complete,  the  vendor  and  vendee 
ind  the  contract,  provided  the  agreement  to  rescind  it 
before  the  bankruptcy  of  either.  In  Atkin  v.  Baruncky 
>,  the  vendors  had  not  only  sent  the  goods  to  the  bank- 
had  given  him  credit  for  them  in  their  books ;  but 
rupt,  being  then  upon  the  eve  of  a  bankruptcy,  and 
he  could  not  pay  for  the  goods,  returned  them  to  a 
the  vendors'  for  their  use  ;  but  it  is  evident  from  the 
A  the  goods  must  have  been  some  time  in  the  bank- 
tody  ;  for  they  were  sent  from  London  into  Cornwall 
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Barnm  on  the  7th  of  April,  and  it  was  not  until  the  18th  of  May  that 
febilahd.  they  were  returned  by  the  bankrupt ;  and  there  the  vendors 
Nov.  24J794.  did  not  agree  to  accept  the  goods  again  until  after  the  bank- 
ruptcy of  the  vendee.  So  in  SoMe  v.  Fieldj  5  T.  R  211, 
there  was  not  only  an  actual  delivery  of  the  goods  by  the  ven- 
dor to  the  agent  of  the  vendee,  which  was  to  all  intents  and 
purposes  a  delivery  to  the  vendee  himself,  but  also  an  act  of 
ownership  exercised  over  them  by  the  agent ;  and  yet  it  was 
held  that  the  vendor  and  vendee  might  rescind  the  contnu* 
before  the  bankruptcy  of  the  latter.  And  the  same  princiide 
was  admitted  in  Smith  v.  Field,  Cowp.  402,  though  the  vendor 
in  that  case  did  not  agree  to  rescind  the  contract.  Then  in 
this  case  as  both  parties  agreed  to  rescind  the  contract  of  sale 
before  the  vendee's  bankruptcy,  the  defendant  is  entitled  to 
retain  the  produce  of  the  goods  in  question,  especially  as  thef 
were  never  mixed  with  the  rest  of  the  vendee's  property,  bol 
were  as  easily  distinguishable  from  it  as  if  there  were  an  ear 
mark  upon  them ;  in  which  case  Lord  Hardwickb  said,  it 
Snee  v.  Prescot,  1  Atk.  250,  that  the  vendor  might  re-take  his 
goods  by  any  means  short  of  felony. 

Lord  Kenton,  C.  J. — The  arguments  in  cases  of  this  kind 
are  addressed  to  our  compassion  ;  and  we  are  sorry  to  find  that 
sometimes  when  an  honest  tradesman  has  sold  goods  to  another 
to  a  considerable  amount,  and  the  latter  becomes  insolvent^  the 
former  is  not  able  either  to  recover  the  goods  themselves,  or  the 
full  payment  for  them.  But  the  rules  of  law  are  framed  with 
a  view  to  benefit  the  bankrupt's  creditors  in  general,  and  not  to 
give  a  preference  to  any  in  particular.  It  is  said,  however,  that 
the  vendor  may  in  all  cases  rescind  his  contract  with  the  con- 
sent of  the  vendee  at  any  time  before  the  bankruptcy  of  the 
latter :  but  if  that  were  so,  all  the  creditors  of  a  bankrupt^ 
whose  goods  remained  in  his  hands  in  specie,  might,  when  they 
found  that  he  was  in  insolvent  circumstances,  go  to  the  bank- 
rupt's property,  and  bring  away  what  each  had  contributed  to 
the  fund,  leaving  nothing  to  satisfy  the  rest  of  the  creditors. 
The  present  seems  to  be  an  extremely  clear  case,  for  it  is  found- 
ed in  fraud.  The  parties  themselves  endeavoured  to  give  * 
different  complexion  to  the  transaction  from  that  which  is  th© 
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roe  ODe ;  and  in  order  to  mislead  the  creditors  of  the  bankrupt,  Barmw 
hey  made  a  false  entry  in  the  bankrupt's  books^  where  it  was  Fbulaxtd. 
tated  that  the  re-delivery  of  the  goods  to  the  defendant  was  not.Ivitw. 
lade  two  days  before  the  time  when  the  transaction  really 
wk  place ;  and  that  fact  is  of  great  importance ;  because  that 
ntedate  carries  the  re-delivery  back  to  a  time  previous  to  the 
ankruptcy  of  Caldwell  and  Co.,  on  which  depended  the  sol- 
ency  of  tiie  vendee.  The  goods  here  were  originally  sold  and 
divered  to  the  vendee,  and  they  were  locked  up  in  his  ware- 
wise  :  therefore  there  was  a  complete  transfer  of  the  property 
xxn  the  defendant  to  the  bankrupt  at  the  time ;  and  the  ques- 
bn  is,  Whether,  when  the  latter  became  insolvent,  he  could 
Hleliver  it  back  to  the  defendant  in  specie  1  I  cannot  distin- 
idsh  the  present  case  from  that  of  Harman  v.  Fisher  on  prin- 
iple,  for  this  banknipt  knew  his  insolvent  situation  at  the  time 
rim  he  wished  to  deliver  back  the  goods  in  question  to  the 
Undant,  as  well  as  Fordyce  did  in  that  £ase ;  there  Fordyce 
fiidiog  that  he  was  insolvent  was  anxious  to  repay  to  the  de- 
hdant  some  bills  which  the  latter  had  lent  him,  and  though 
ikee  bills  were  as  easily  distinguishable  from  the  rest  of  his 
ffects  as  the  iron  in  question  was  from  the  rest  of  this  bank- 
Tipt's  property,  the  Court  there  held  that  it  could  not  be  done, 
because  it  would  prejudice  the  other  creditors  of  the  bankrupt, 
three  cases,  however,  have  been  cited,  and  pressed  upon  us,  as 
ieciding  the  present :  but  I  think  they  are  to  be  distinguished 
bm  this.  In  Atkin  v.  Barwick,  the  vendees  finding  that  their 
ifeirs  were  in  a  declining  condition  before  the  goods  arrived 
tf  their  house  in  Cornwall,  refused  to  accept  the  goods,  and 
thereby  refused  to  become  parties  to  the  contract  of  sale  :  and 
though  when  the  goods  did  arrive  by  the  waggon  the  vendees 
«oald  not  turn  them  loose  in  the  street,  yet  they  did  what  was 
tantamount  to  rejecting  them,  they  sent  them  to  a  friend  of  the 
wnsignor's  for  their  use.  In  Suite  v.  Fields  consider  who  was 
tfce  party  to  the  contract ;  not  the  clerk  of  the  vendee  who 
Wia  London,  but  Dewhurst  who  was  residing  in  New  York  ; 
*nd  he  knowing  his  insolvent  situation,  sent  orders  a  month 
^ore  the  transaction  in  dispute  took  place  to  his  clerk  here 
not  to  purchase  any  more  goods  for  him ;  the  clerk  immediately 
^  receipt  of  this  order  applied  to  the  vendors  to  take  the 
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Basmis      goods  back  again,  who  agreed  to  rescind  the  contract.    In  giving 
PRBELAin).    my  opinion  on   that  case,  I  said  that  "  the  property  in  the 
Nov.  2^794.  goods  was  apparently  divested  out  of  the  plaintiflFs  at  the  time 
of  the  sale,  according  to  the  opinion  which  the  parties  then  had 
of  the  transaction  :'*  but  though  the  property  was  then  appa- 
rently  divested  out  of  the  vendors,  it  was  not  so  in  realitj, 
because  the  delivery  to  the  agent  of  the  vendee  was  controlled 
by  the  prior  orders  of  the  bankrupt  his  principal.    But  in  this 
case  the  goods  were  delivered  to  and  accepted  by  the  vendee, 
and  the  property  remained  in  him  until  he  became  insolyent 
What  was  laid  down  by  Lord  Hardwicke  in  the  case  alluded 
to,  does  not  apply  to  such  a  case  as  the  present :  he  only  said, 
that  before  the  contract  was  complete,  and  while  the  goods 
were  in  transitu^  the  owner  might  by  any  means,  without  com- 
mitting a  felony,  regain  the  possession  of  his  goods  for  which 
he  had  not  been  paid.     That,  though  said  in  a  court  of  equity, 
is  now  become  a  geheral  and  a  good  rule  of  law  :  but  it  must 
be  confined  to  those  cases  where  the  goods  are  in  transitu.  Our 
decision,  therefore,  against  the  defendant  in  this  case,  will  be 
conformable  to  every  decided  case,  and  to  the  reason  of  the 
thing. 

AsHHURST,  J. — It  was  admitted  in  the  argument,  that  if  the 
contract  of  sale  were  not  rescinded  at  the  time  of  the  bank- 
ruptcy of  the  vendee,  it  could  not  be  rescinded  afterwards  by 
any  act  of  the  contracting  parties  ;  now  I  think  that  the  con* 
tract  here  was  not  rescinded  before  the  insolvency  of  the  ven- 
dee.   After  the  contract  for  the  sale  of  the  iron,  it  was  actually 
delivered  to  the  vendee,  and  put  into  his  cellar,  and  he  gave  a 
bill  of  exchange  for  the  payment  of  it :  then  the  contract  was 
complete,  and  could  not  be  rescinded  by  any  subsequent  act  of 
the  parties  so  as  to  aflfect  the  interests  of  third  persons.    But  i^ 
has  been  said  that  this  iron  was  not  mixed  with  the  rest  of  tbc 
bankrupt's  stock  :  it  is  not  necessary  that  it  should  be  mixed  J 
but  if  it  were,  this  iron  was,  to  a  certain  degree,  mixed  with  tb^ 
rest  of  the  stock,  for  there  was  some  other  iron  in  the  saiif^^ 
cellar.     I  do  not  rely  however  on  that  circumstance,  because  * 
think  it  immaterial ;  for  if  once  the  goods  be  fairly  and  cotor 
pletely  delivered,  whether  they  be  or  be  not  mixed  with  th^ 
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le  vendee's  stock,  the  bankrupt  and  the  vendor  cannot      Barnm 
lie  contract  if  the  rights  of  other  persons  intervene^    Freiu!akd. 
ew  of  giving  a  preference  to  the  vendor.  Noy.^4"i794, 

,  J. — In  cases  of  this  sort  it  frequently  happens  that 
tion  of  the  j)articular  creditor  is  a  very  hard  one  ;  and 
ts  are  glad  that  they  can  attain  the  justice  of  the  case 
ing  that  the  contract  was  not  completed;  but  when 
contract  is  complete,  however  hard  it  may  be  on  either 
is  binding  on  both.  In  determining  the  cases  of  Atkin 
ick,  and  Salte  v.  Fieldy  the  Court  proceeded  on  this 
that  the  contract  was  not  perfected,  and  therefore  they 
,  the  vendors  were  entitled  to  have  their  goods  again, 
is  not  the  present  case,  for  the  contract  was  perfected 
lelivery  and  acceptance  of  the  goods ;  it  is  true  they 
paid  for,  but  they  were  sold  for  a  sum  payable  at  a 
ly,  and  the  property  was  vested  in  the  purchaser  when 
e  delivered  to  him. 

SNCE,  J. — The  facts  of  the  case  are  not  exactly  as  the 
it's  counsel  have  stated  and  reasoned  upon  them.  For 
-s  by  the  admissions  of  the  parties  that  the  bankrupt 
jbted  to  the  defendant  on  another  account ;  and  in 
satisfy  this  as  well  as  the  other  debt,  he  gave  him  not 
iron  in  question,  but  also  all  his  stock  in  trade.  Now 
$  fraudulent  as  far  as  it  respected  the  rest  of  the 


Rule  discharged. 


III.— MILLS  V.  BALL. 

was  an  action  of  trover  for  one  cask  of  madder  and  orfe  June  12, 1801 
indigo,  to  which  the  defendant  pleaded  the  general        ~ 
Fhe  cause  came  on  to  be  tried  before  Lord  Eldon,  C.  J.,  2  b.  &  p.  4o< 
sittings  at  Guildhall  after  last  Hilary  Term,  when  a 


c 


i 
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Mills       verdict  was  entered  for  the  plaintiffs  with  £111,  78.  3d.  dam- 
Ball.       ages,  and  40s.  costs,  subject  to  the  opinion  of  this  Court  upon 
Jime'i2ri80i.  ^^^  following  casc  :  Josias  Gard,  a  trader  of  North  Tawtonyio 
the  county  of  Devon,  about  twenty-five  miles  from  Exeter,  on 
the  4th  of  July  1 799,  by  letter  to  the  plaintiffs,  who  were  dry- 
salters  in  London,  ordered  the  goods  which  were  the  subject 
of  this  action  to  be  sent  to  him.     The  plaintiffs  according!/,    i 
on  the  6th  of  July  1 799,  sent  the  goods,  which  were  of  the   J 
value  of  £111,  7s.  3d.,  by  the  ship  Lively,  consigned  to  Gard, 
and  sent  a  letter  of  advice  to  him  inclosing  the  invoice,  dated 
the  6th  of  July  1799,  which  letter  Gard  received  in  course; 
and  the  goods  on  their  arrival  at  Exeter  were  delivered  to  the 
defendant,  who  was  a  wharfinger  there,  and  received  them  od 
Oard's  account,  and  paid  the  freight  and  charges  with  which  he 
debited  Oard,  and  if  any  accident  had  happened  to  the  goods 
before  the  receipt  of  the  following  letter,  the  plaintiffs  would 
have  called  on  Gard  for  payment.     On  the  16th  Septemb^ 
1799,  soon  after  their  arrival,  Gard  wrote  the  following  letter 
to  the  plaintiffs,  Messrs.  Smith,  Mills,  Berkett,  and  Co.  :— 
^^  Nortktawton^  IQth  September  1799. — Sirs, — As  some  dis- 
agreeable matters  have  recently  taken  place  in  my  concerns,  I 
have  thought  proper  to  leave  the  madder  and  East  India  indigo 
which  I  lately  gave  you  an  order  for  on  your  account.    It  is 
arrived  safe  at  Exeter,  so  you  will  please  to  sell  the  same  to 
any  of  your  correspondents  there,  as  I  would  wish  to  do  by 
you  as  I  would  wish  to  have  done  by  myself — I  am,  very 
truly.  Sirs,  your  obedient  servant,  Josias  Gard.      The  goods 
are  at  the  wharfinger's  office,  marked,  Lively,  R.  Mather."    In 
consequence  of  this  letter  the  plaintiffs  wrote  to  their  agent  at 
Exeter  to  stop  the  goods  in  possession  of  the  defendant,  and  on 
the  20th  September  the  plaintiffs'  agent  went  to  the  defendant^ 
in  whose  warehouse  the  goods  then  were,  and  tended  him  his 
freight  and  charges,  and  demanded  the  goods  on  behalf  of  the 
plaintiffs.     The  defendant  said  (as  the  fact  was)  that  some  of 
Gard's  creditors  had  been  there  before  to  demand  them,  but 
he  had  refused  to  deliver  them,  hearing  that  Gard  had  stopp^ 
payment.     He  then  promised  not  to  deliver  them  out  of  \^ 
custody  till  he  was  certain  of  a  safe  deUvery.     On  the  2d  of 
October  the  demand  was  repeated  by  the  plaintiffs'  agents  and 
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bond  of  indemnity  left  with  the  defendant  to  indemnify  him       Milm 

gainst  any  claim  that  might  be  made  from  any  other  person.       bIll. 

)n  the  23d  of  September  a  commission  of  bankrupt  issued  junel^isoi. 

igainst  Grard,  who  was  subject  to  the  bankrupt  laws,  indebted 

to  the  petitioning  creditors  in  a  sum  sufficient  to  support  the 

oommission,  and  had  committed  an  act  of  bankruptcy  on  the 

8th  of  September  1799.     On  the  1st  of  October  1799  he  waa 

duly  declared  a  bankrupt,  and,  on  the  19th  of  October  1799, 

assignees  of  his  effects  and  estate  were  duly  chosen,  and  an 

asfflgnment  executed.     On  the  3d  of  November  the  defendant 

deliyered    the    goods  to  the  assignees,  who   sold  them   for 

fl03,  78.  ;  the  charges  amounted  to  £3,  19s.     The  questions 

for  the  opinion  of  the  Court  were,  whether  the  plaintiffs  were 

entitled  to  recover  1  and,  if  they  were,  what  damages  1  whether 

£111,  7s.  3d.,  or  £103,  7s.,  or  £99,  1 7s.  1     If  the  Court  should 

be  of  opinion  with  the  plaintiffs,  the  verdict  to  stand  for  such 

8am  as  they  should  direct ;  if  for  the  defendant,  a  nonsuit  to 

be  entered. 

Best,  Serjt.,  for  the  Plaintiffs, — The  question  is.  Whether 
the  plaintiffs  under  the  circumstances  of  this  case  were  entitled 
to  stop  the  goods  in  transitu  ?  The  general  rule  is,  that  where 
the  vendee  becomes  insolvent,  the  vendor  has  a  right  to  stop 
the  goods  at  any  time  before  they  come  into  the  actual  pos- 
session of  the  vendee.  In  lAchbarrow  v.  Mason,  2  T.  R.  71, 
Mb.  Jcstice  Ashhurst  says,  "  where  the  delivery  is  to  be  at 
a  distant  place,  as  between  the  vendor  and  vendee,  the  con- 
tract is  ambulatory  till  delivery,  and  therefore  in  case  of  the 
insolvency  of  the  vendee  in  the  meantime,  the  vendor  may 
Btop  the  goods  in  transitu!*  Now  at  the  time  when  these 
goods  were  demanded  by  the  plaintiffs,  they  had  not  arrived 
tt  their  journey's  end  ;  for  they  had  only  reached  Exeter,  and 
were  to  be  carried  on  from  thence,  and  delivered  to  the  vendee 
at  North  Tawton.  The  case  of  Hodgson  v.  Lay,  7  T.  R  440, 
is  a  decided  authority  in  the  plaintiffs'  favour.  Indeed  that 
case  is  much  stronger  than  the  present,  since  the  initials  of  the 
vendee  had  been  marked  upon  the  articles  in  dispute  previous 
to  the  stoppage  in  transitu,  and   they  were  delivered  to  a 

carrier  nominated  by  the  vendee  :  neither  of  which  circum- 
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Mills       stances  occuFs  in  this  case.     So  in  the  case  of  Stocks  v.  La 
Ball.       Rtviere,  cited  3  Jl  jR.  466,  and  7  T.  R  443,  the  goods  were 
JuneliTiBOi.  s®^*  ^7  *^®  particular  conveyance  appointed  by  the  consignee  : 
and  in  Hunter  y.  Beal,  cited  3  Jl  i2.  466,  the  goods  in  question 
were  sent  to  the  defendant,  who  was  an  innkeeper,  directed  to 
the  consignees,  and  while  in  his  hands  he  received  directions 
from  the  consignees  to  ship  them,  and  was  only  prevented  from 
so  doing  because  he  arrived  too  late  at  the  quay  with  the 
goods ;  yet  in  both  these  cases  the  consignees  were  held  en- 
titled to  stop  the  goods  in  transitu.     And  in  Hunt  v.  Wari,  j 
cited  3  jT.  i2.  467,  where  goods  were  sent  by  order  of  the 
vendor  to  a  packer,  the  packer  was  considered  as  a  middle 
man,  and  the  vendor  was  held  to  have  a  right  to  stop  the 
goods.     If  the  Court  should  be  of  opinion  that  the  plaintiffs  are 
entitled  to  succeed,  the  only  remaining  question  will  be,  what 
damages  the  plaintiffs  shall  recover?    Whether  £lll,  78.  3d^ 
the  value  of  the  goods,  £103,  7s.,  the  sum  for  which  they  were 
sold,  or  £99,  17s.,  the  sum  for  which  they  sold  after  deducting 
the  charges  ? 

Here  the  Court  expressed  themselves  clearly  of  opinion  that 
the  plaintiffs  were  only  entitled  to  the  smaller  sum. 

Shbphbrd,  Serjt.,  contra. — The  letter  of  the  16th  of  Sep- 
tember 1799,  being  written  to  the  plaintiffs  by  the  bankrupt 
after  the  act  of  bankruptcy,  can  have  no  effect  in  the  case,  as 
it  cannot  operate  to  rescind  the  contract  Bams  v.  Freeland, 
6  T.  R.  80,  Smith  v.  Fieldy  5  T.  R.  402,  in  which  latter  case 
the  Court,  referring  to  a  case  of  Saite  v.  Fieldy  5  T.  R.  211, 
take  the  distinction  that  though  before  the  act  of  bankruptcy 
the  vendee  may  rescind  the  contract,  yet  that  after  that  time 
he  cannot.  The  principal  questions  therefore  in  this  case  are, 
whether  the  claim  made  amounted  to  a  stoppage,  and  whether 
at  the  time  they  were  claimed  they  were  still  in  transitu  f  It 
is  true  that  the  doctrine  laid  down  by  Lord  Hardwickb  in  Sf^ 
V.  Prescoty  1  Ath  250,  "  that  a  consignor  may  get  the  goods 
back  again  by  any  means,  provided  he  does  not  steal  them,"  is 
very  strong.  But  in  that  case,  as  well  as  in  all  the  cases  since, 
in  which  that  doctrine  has  been  recognised,  the  goods  hare 
been  actually  seized  by  the  consignor  before  they  have  codo^ 
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into  the  possession  of  the  consignee  ;  whereas  in  this  case  the  Mills 
render  was  not  able  to  get  them  out  of  the  wharfinger's  hands  bILu 
into  his  own  possession,  and  is  now  claiming  to  have  a  right  of  juneiiTisoi 
action  against  the  wharfinger  for  not  delivering  them.  Had 
the  wharfinger  delivered  the  goods  to  the  plaintiffs  on  their 
demand,  perhaps  they  would  have  been  entitled  to  retain  them ; 
hit  LoBD  Eldok,  when  this  cause  was  tried,  seemed  to  entertain 
8ome  doubt  as  to  their  right  to  sue  the  wharfinger.  Though 
if  the  plaintiffs  had  put  their  mark  upon  the  goods  while  in  the 
nrehouse  of  the  wharfinger,  or  if  the  wharfinger  had  agreed 
to  bold  them  for  the  plaintiffs,  such  circumstances  might  have 
amounted  to  a  stoppage  ;  still  it  may  be  very  questionable 
vhether  a  mere  notice  to  the  wharfinger  of  a  right  to  the  goods 
ii  tantamount  to  a  stoppage.  In  considering  whether  the 
goods  were  in  transUu  at  the  time  the  notice  was  delivered  to 
tfe  wharfinger,  it  may  be  observed  that  in  all  the  cases  on  this 
idbject  expressions  have  been  used  which  must  be  deemed 
^pntive  ;  such  as,  that  the  goods  must  have  come  to  the 
'corporal  touch"  of  the  consignee,  which  Lokd  Ken  yon,  in 
B6s  V.  ffunt,  3  jT.  i2.  468,  allows  to  be  a  figurative  expression, 
and  that  they  must  have  come  "  to  their  joumey^s  end,''  which, 
if  strictly  true,  would  do  away  the  authority  of  Ellis  y.  Hunt. 
Kow  here  the  wharfinger  must  be  deemed  the  agent  of  the 
bankrupt,  since  he  received  the  goods  on  his  account,  and  de- 
kited  him  with  the  freight  and  charges. 

Lord  Alvanley,  C.  J.  —  The  case  before  the  Court  is 
Aortly  this.  Gard  being  a  trader  at  North  Tawton,  gives 
orders  to  the  plaintiffs  to  send  the  goods  in  question  to  him 
from  London,  but  does  not  direct  that  they  should  be  sent  by 
^^  particular  ship  ;  his  orders  were,  that  they  should  be  sent 
to  Exeter  to  be  forwarded  to  him  at  North  Tawton.  They 
^ere  accordingly  shipped,  arrived  at  Exeter,  and  were  put  into 
4e  hands  of  a  wharfinger  to  be  forwarded  to  their  journey's 
^i  In  the  books  of  the  wharfinger  they  were  put  to  the 
account  of  Gard  as  the  person  to  whom  they  were  directed, 
5^dhe  was  considered  as  the  wharfinger's  pay-master.  In  this 
*4teof  things  the  letter  of  the  16th  September  was  received 
^  the  plaintiffs,  the  meaning  of  which  I  take  to  be  this  :  the 
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Mum  vendee  says,  "  my  situation  is  such  that  I  wUl  not  receive  the 
Bij^L,  goods,  and  you  may  take  them  back  again  if  you  think  proper.'' 
jonel^isoi.  The  plaintiffs  immediately  on  the  receipt  of  this  letter  sent  to 
the  wharfinger  and  forbade  him  to  deliver  them  according  to 
the  direction.  The  wharfinger  promised  not  to  deliver  them 
till  he  could  do  so  with  safety,  notwithstanding  which  he  afte^ 
wards  delivered  them  to  the  assignees  of  Gard.  The  questioB 
is,  Whether  the  goods  in  the  hands  of  the  wharfinger  were  n 
such  a  situation  that  the  vendors  could  stop  them  ?  The  casai 
cited  for  the  plaintiffs  have  established  that  where  there  is  t 
contract  for  the  sale  of  goods,  and  a  delivery  has  been  made  to 
a  middle  man,  who  is  merely  the  vehicle  between  the  buyer 
and  seller,  the  latter,  in  case  of  the  msolvency  of  the  former, 
may  stop  them  at  any  time  before  they  have  arrived  in  such  $ 
state  as  to  be  in  the  actual  or  constructive  possession  of  tbe 
buyer.  The  only  question  is,  Whether  these  goods  are  to  be 
considered  as  having  been  in  the  hands  of  a  middle  man,  eras 
having  been  taken  in  the  possession  of  the  person  for  whom 
they  were  ultimately  intended  ?  If  in  the  course  of  the  con- 
veyance of  the  goods  from  the  vendor  to  the  vendee,  the  latter 
be  allowed  to  exercise  any  act  of  ownership  over  them,  he 
thereby  reduces  the  goods  into  possession,  and  puts  an  end  to 
the  vendor's  right  to  stop  them.  So,  though  it  has  been  said 
that  the  right  of  stoppage  continues  until  the  goods  have  arrir- 
ed  at  their  journey's  end,  yet  if  the  vendee  meet  them  upon  the 
road  and  take  them  into  his  own  possession,  the  goods  will  then 
have  arrived  at  their  journey's  end  with  reference  to  the  right 
of  stoppage.  I  am  of  opinion  that  the  wharfinger  in  this  case 
not  having  been  particularly  employed  by  the  vendee,  is  to  be 
considered  as  a  middle  man.  And  it  has  almost  been  admitted 
in  the  argument,  that  if  the  plaintiffs  could  have  got  the  goods 
into  their  possession,  they  would  have  had  a  right  to  ke^ 
them.  But  then  another  question  arises,  viz.,  admitting  that 
the  plaintiffs  would  have  had  a  right  to  retain  the  goods  bad 
they  got  them  into  their  own  possession,  whether  they  have 
any  right  of  action  to  recover  them  out  of  the  hands  of  the 
middle  man  ?  I  am  very  far  from  wishing  that  it  should  be 
understood  that  an  action  may  be  brought  by  the  person  en- 
titled to  stop  the  goods  against  any  carrier  who,  after  notice  to 
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retain  the  goods,  delivers  them  to  the  person  to  whom  they       Mum 

were  originally  consigned  :  such  a  rule  would  be  highly  op-       b^ 

pressiye  to  carriers.     A  carrier  knows  nothing  of  the  vendor,  j^melirisoi 

In  the  case  of  a  conveyance  by  ship,  the  master  signs  a  bill  of 

Wing*  hy  which  he  engages  to  deliver  the  goods  to  the  con- 

agnee  or  his  order :  and  if  he  deliver  them  accordingly,  it  can 

lutfdly  be  supposed  that  he  thereby  subjects  himself  to  an 

aetion,  because  the  vendor  has  a  right  to  stop  the  goods  in 

trtmsitu.    In  the  present  case,  however,  full  notice  was  given 

to  tbe  wharfinger  by  the  consignor,  and  no  demand  was  made 

ta  the  part  of  the  original  consignee.     The  consignor  by  letter 

demanded  possession  ;  and  the  wharfinger  admitted  himself  to 

be  in  the  nature  of  a  stakeholder  bound  to  deUver  according 

to  the  right.     Without  determining,  therefore,  whether  the 

ibarfinger  would  have  been  liable  without  notice,  or  even  after 

M^,  supposing  no  undertaking  to  have  been  made  by  him,  I 

iUc  it  clear  that  the  defendant  in  this  case  having  undertaken 

"lot  to  deliver  the  goods  out  of  his  custody  till  he  was  certain 

ift  safe  delivery,'*  is  answerable  to  the  plaintiff. 

Heath,  J. — I  am  of  the  same  opinion.  The  general  rule  of 
Iwr  is  admitted  on  all  hands.  The  only  point  in  this  case  de- 
pends upon  the  application  of  that  rule  to  the  facts.  The 
question  therefore  is,, Whether  these  goods  in  point  of  fact  were 
topped  in  transitu?  Here  there  certainly  was  no  corporal 
loQch ;  but  that  took  place  which  was  equivalent  to  it.  The 
[feiiitiffs  gave  notice  to  the  wharfinger,  and  demanded  the 
goods  as  their  property  :  and  the  wharfinger  undertook  not  to 
Wiver  them  till  he  was  certain  of  a  safe  delivery.  It  is  un- 
Mcessary  therefore  to  consider  whether,  without  such  under- 
taking, the  defendant  would  have  been  liable.  Whenever  that 
tt8e  occurs,  it  will  receive  due  consideration  from  the  Court, 
h  this  case  doubts  have  arisen  with  some  of  the  Court  respect- 
^  the  effect  of  the  letter  of  the  1 6th  of  September.  It  appears 
tome,  however,  that  it  will  not  vary  the  plaintiffs'  right.  In 
iorwick  V,  Atkin^  1  Str.  165,  the  refusal  by  the  bankrupt  to 
T^ve  the  property  seems  to  have  been  considered  meritorious. 

So  I  think  that  the  conduct  of  the  bankrupt  in  this  case  was 

^wnmendable. 
^ou  II.  M 
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Mills  Rooke,  J. — In  this  case  there  is  no  dispute  respecting  th« 

Ball.  Fule  of  law.  The  only  diflSculty  arises  upon  the  application  o 
Junel^isoi.  *^®  f^c*^  ^^  *^®  1^^*  It  is  agreed  that  a  contract  once  com 
pletely  executed  cannot  be  rescinded.  If  therefore  the  good 
had  got  into  the  hands  of  the  consignee,  there  is  no  doubt  tlia 
he  would  have  been  precluded  from  giving  a  preference  to  an; 
one.  But  while  the  goods  are  in  transitu  they  may  be  stopped 
Then  can  there  be  any  doubt  whether  these  goods  were  « 
transitu  or  not  1  The  consignees  did  nothing  to  take  possefi 
sion  of  the  goods  while  they  remained  with  the  wharfinge 
before  the  plaintiffs  made  their  claim.  That  claim  was  mad 
in  consequence  of  information  (which  appears  to  me  to  hav 
been  very  proper)  that  circumstances  had  arisen  in  the  affaii 
of  the  consignees  which  made  it  improper  for  them  to  recrii 
the  goods.  In  what  manner  that  information  was  obtaine 
can  make  no  difference  in  the  case.  The  honesty  of  the  coi 
signees  ought  not  to  prejudice  the  plaintiffs'  right.  If  indee 
the  consignees,  after  getting  the  goods  into  their  hands,  hi 
given  them  up,  the  case  would  have  been  very  different :  bi 
here  the  information  was  given  while  the  goods  were  in  transUi 
I  do  not  meddle  with  the  question  how  far  an  action  might  I 
maintained  against  a  carrier  upon  a  bare  notice  not  to  deliver 
but  I  do  not  say  that  such  an  action  might  not  be  maintained 

Chambre,  J. — The  first  question  is,  Whether  these  goods  wei 
in  transitu  at  the  time  they  were  claimed  by  the  plaintiffi 
The  goods  were  directed  to  be  sent  to  North  Tawton,  wher 
the  bankrupt  lived,  and  having  been  carried  as  far  as  the 
could  go  by  water,  they  were  delivered  to  a  wharfinger  to  b 
forwarded  to  the  bankrupt.  While  they  were  with  the  whari 
inger  the  demand  was  made,  no  act  having  been  done  t 
shorten  the  journey.  We  cannot,  therefore,  without  overturn 
ing  all  the  cases,  say  the  goods  were  not  in  transitu,  Th 
second  objection  is,  that  in  order  to  entitle  the  plaintiffs  to  thi 
action,  they  should  have  been  taken  actual  possession  of  by  th 
plaintiffs,  either  by  corporal  touch,  or  something  equivalen 
thereto.  The  first  delivery  to  the  carrier  vests  the  property  ii 
the  vendee,  but  the  property  so  vested  is  a  defeasible  propertj 
and  may  be  defeated  by  the  insolvency  of  the  vendee.     Whei 


CONTRACT  OP  SALE.  179 

e  the  vendor,  haying  notice  of  such  insolvency,  makes       biiuj 
id  upon  the  person  in  whose  custody  the  goods  are,  he       baxl. 

defeats  the  contract.     If  this  were  not  the  case,  the  junelzTisoi 
(¥ould  have  it  in  his  power  to  decide  between  the  vendor 

assignees  of  the  bankrupt  In  the  present  case  there 
no  doubt  of  a  conversion  having  taken  place.  Cases 
ulty  may  indeed  arise  ;  as,  if  a  carrier  upon  reasonable 
should  refuse  to  deliver  up  the  goods  without  further 
:y,  or  until  the  circumstances  of  the  case  are  ascer- 

for  a  demand  and  refusal  do  not  always  constitute  a 
ion ;  there  are  many  cases  to  the  contrary.  But  here 
as  an  actual  conversion,  the  defendant  having  delivered 
ds  contrary  to  his  own  undertaking.  There  is  another 
lowever,  upon  which  I  have  entertained  some  doubt, 
idor  did  not  get  possession  of  these  goods  by  his  own 
:e  and  care,  or  in  consequence  of  casual  information ; 
)ugh  the  intervention  of  the  bankrupt  himself,  eight  days 
le  act  of  bankruptcy  committed.  That  circumstance 
some  doubt  in  my  mind ;  since  it  appeared  that  the 
3t  had  thereby  given  a  preference  to  the  plaintiffs  over 
t  of  his  creditors.  But  still,  upon  the  whole,  I  am  in- 
:o  agree  with  the  rest  of  the  Court.  I  am  not  fond  of 
ying  small  distinctions,  and  think  that  too  many  have 
ready  taken  :  and  the  general  inconvenience  will  not  be 
eat,  since  many  cases  of  this  kind  are  not  likely  to  arise. 
s  indeed  that  there  will  be  a  certain  degree  of  discre- 
jted  in  the  bankrupt,  since  he  will  be  empowered  to 
joods  which  are  coming  to  him  from  one  consignee,  and 

notice  to  another  consignee  to  stop  them  in  transitu. 
no  fraud  appears  to  have  been  committed  on  the  part 
)laintiffs  in  this  case,  I  am  inclined  on  this  point,  as  well 
others,  though  not  without  some  doubt,  to  concur  with 
.  of  the  Court. 

mriam^  Let  the  verdict  be  entered  for  the  plaintiffs  for 
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IV.— BARTRAM  f>.  PAREBEOTHER. 

May  1, 1828.  Trovef  for  thirty-eight  hogsheads  of  ale.  At  the  trial  of  th 
"^  cause  before  Best,  C.  J.,  London  sittings  after  Trinity  Tett 
4  Bing.  679.  last,  the  fiSlcts  appeared  to  be  as  follows : — 

Mungo  Park  had  ordered  ale  of  the  plaintiff  at  Edinburgl 
the  invoice  of  which  reached  Park  on  the  29th  October  182( 
when,  being  in  insolvent  circamstances,  he  signified  to  his  clet! 
that  he  would  not  have  the  ale,  and  desired  him  to  direct  Yin 
cent^  an  attorney,  to  do  what  was  necessary  to  stop  the  goods 

November  2d,  twenty-fire  hogsheads  arrived,  and  on  the  3( 
Vincent  wrote  a  notice  to  the  wharfinger,  at  whose  wharf  the 
were  to  be  landed,  not  to  deliver  the  ales  to  the  consignee. 

On  the  4th,  thirteen  more  hogsheads  arrived ;  and  on  tk 
6th  the  whole  were  landed  on  the  wharf 

On  the  same  day  the  plaintiff's  agent  wrote  fi^m  Edinbili^ 
to  the  wharfinger,  confirming  the  order  not  to  deliver  the  ah 
to  the  consignee. 

On  the  7th,  Vincent  sent  the  wharfinger  another  notice  w 
ta  deliver  any  of  the  consignment. 

On  the  6am^  day  the  defendant,  Sheriff  of  London,  claiim 
the  goods  under  an  execution  issued  against  Mungo  Park,  I 
Adam  Park,  his  uncle,  and  left  the  warrant  for  seizure. 

On  the  11th,  another  agent  of  the  plaintiff  demanded  ti 
whole,  and — 

On  the  13th,  the  defendant,  the  Sheriff,  removed  the  al 
under  the  execution. 

A  verdict  having  been  given  for  the  plaintiff-^ 

WiLDB,  Serjt.,  moved  to  set  it  aside,  and  enter  a  tionsuit  i 
stead,  on  the  ground  that  Mungo  Park  had  never  rescinded  I 
contract  with  the  plaintiff,  but  had  merely  endeavoured  to  st< 
the  goods  in  transitUy  which  was  not  effectually  done ;  fit^t,  b 
cause  the  transit  was  at  an  end  ;  and,  secondly,  because  Vince 
was  not  the  agent  of  the  plaintiff,  the  consignor,  who  alone  h 
the  power  to  stop,  but  of  Park,  the  consignee.  A  rule  rUsi  w 
granted,  and — 
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CfiOfiS,  SaFJt.,  shewed  cause,  contending  that  the  contract  was     BABiHux 
jiescinded  by  Park's  saying  he  would  not  have  the  goods,  and  fabkbbotohi 
tie  plaintiff's  assenting  to  the  stoppage  ordered  by  Vincent ;  Mft7l7iS28 
which  assent,  by  ratification,  made  Vincent  his  agent  for  that 
purpose.    He  relied  on  Sedte  v.  Fields  5  T,  R.  21 1,  and  Atkin 
T,j?aw«<*,  1  Str.  169. 

The  Court  here  called  on — 

WiiiDE  to  support  his  rule.  He  maintained  that  Park  had 
done  nothing  to  rescind  the  contract,  but  had  merely  given  an 
flrd^  to  stop  the  goods ;  an  order  which  could  only  be  valid 
vii6Q  given  by  a  consignor.  But  the  circmnstance  of  his  giving 
tliii  order  was  such  an  assertion  of  dominion  over  the  goods  as 
iewed  them  to  be  constructively  in  his  possession,  and,  conse- 
fttdy,  the  transit  to  be  at  an  end.  If  he  had  revoked  the 
«fe,  the  plaintiff  might  have  been  compelled  to  complete  the 
Mriract. 

Vincent  was  not  the  agent  of  the  plaintiff ;  and  though  the 
|iiQitiff  might  by  subsequent  ratification  adopt  an  act  of  Vincent's 
as  against  a  party  who  had  contracted  with  the  plaintiff,  yet  he 
cwld  not  do  so  to  the  prejudice  of  third  persons.  The  autho- 
rity oiA  thin  v.  Barwick  had  always  been  doubted.  Per  Ch ambrb, 
K  in  Rvchardson  v.  GosSy  3  B.  and  P.  127,  and  Kbnyok,  C.  J., 
iniVeofe  v.  BaU,  2  East  123. 

Salte  V.  Field  was  decided  on  the  ground  that  there  was  no 
contract  subsisting;  not  that  a  subsisting  contract  had  been 
rescinded.  But  in  Smith  v.  Field,  5  T.Jt.  404,  where  the  ven- 
dee wished  to  return  the  goods,  and  the  vendor  instituted  an 
ittachment  to  attach  them  in  the  hands  of  a  packer,  as  the 
property  of  the  vendee,  it  was  considered  as  an  election  by  the 
vendor  not  to  rescind  the  contract ;  and  the  vendee  having 
iDice  become  a  bankrupt,  it  was  held  that  the  vendor  could  not 
recoYer  the  goods  from  the  packer  in  trover.  And  in  Barnes 
^'Freeland,  6  7.  i2.  81,  it  was  decided,  that  where  a  sale  of 
goods  has  been  completed  by  actual  delivery  to  the  buyer,  who 
afterwards  becomes  insolvent,  before  they  are  paid  for,  he  can- 
not rescind  the  contract,  and  return  the  goods  with  the  consent 
rf  the  seller,  so  as  to  give  the  seller  preference  to  his  other 
creditors. 
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Babtbam  In  Neate  v.  Ball,  a  trader  to  whom  bags  -of  wool  were  de- 
FARnBOTHKB.  KveFed  pursuant  to  order,  had,  by  the  course  of  dealing,  the 
MByiri828.  option  of  returning  the  wool  for  which  he  had  no  call,  though 
previously  ordered.  The  trader  being  from  home  when  the 
bags  were  delivered,  on  his  return  the  same  day,  gave  direc- 
tions not  to  have  them  opened  or  entered  in  his  books,  but  only 
weighed  oflf,  to  see  that  they  agreed  with  the  invoice  ;  he  being 
then  in  embarrassed  circumstances,  and  intending  not  to  take 
them  into  the  account  of  his  stock,  if  in  the  event  he  found 
himself  unable  to  pursue  his  business.  Afterwards,  being 
avowedly  insolvent,  he  returned  the  bags,  with  a  letter  to  thi 
merchants,  declaring  his  situation,  hoping  that  they  would  hm 
no  objection  to  take  back  the  wool,  and  requesting  the  &Toar 
of  a  line  in  approbation  ;  the  letter  having  been  received,  ml 
the  approbation  given,  after  an  act  of  bankruptcy  committoi 
on  the  same  day,  it  was  held,  that  by  the  trader's  keeping  poK 
session  of  the  goods  so  long,  his  option  was  gone  ;  that»  being 
in  a  state  of  insolvency,  he  could  not  exercise  the  power 
restoring  the  goods  to  the  vendors,  though  without  any  firand^ 
lent  concert  with  them  ;  but  that  his  assignees  were  entitled  ii 
the  property. 

That  was  a  stronger  case  in  favour  of  the  vendor  than  thi 
present,  because  the  vendee  had,  by  custom,  the  right  of  return* 
ing  such  goods  as  he  did  not  want ;  whereas  there  was  nQ 
custom  to  warrant  the  return  in  the  present  instance. 

Best,  C.  J. — This  is  an  action  against  the  Sheriff,  for  takinf 
in  execution  certain  goods  as  the  goods  of  Mungo  Park,  at  ito 
suit  of  one  of  M.  Park's  family.  Now,  when  can  an  executiai 
creditor  take  goods  which  his  debtor  has  purchased  ?  When  the 
contract  between  the  vendor  and  vendee  is  complete.  If  thi 
contract  be  only  suspended,  that  is  enough  to  prevent  the  exec** 
tion  creditor  from  taking.  But  the  contract  here  was  altogether 
put  an  end  to.  The  goods  had  been  sold  by  a  person  in  Scot- 
land. On  the  3d  of  November  the  vendee  says,  "  I  docKne 
having  them  f  he  then  proceeds  to  effect  his  repudiation  of  the 
contract  in  a  clumsy  way,  by  telling  his  clerk  to  order  Vincart 
to  stop  the  goods ;  but  what  he  proposed  and  intended  was,  tD 
get  rid  of  the  contract.    This  proposal,  however,  unless  assented 
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the  vendor,  inrould  not  have  sufficed  for  the  purpose ;  but     Babteam 

was  given  to  the  wharfinger  on  the  3d,  and  on  the  6th,  FABmoram 
sty  before  the  goods  were  claimed  in  execution,  the  vendor  MaylTiszi 
i  to  the  proposal.     It  haa  been  asked,  What  would  have 
the  consequence  if  the  vendee  had  revoked  his  order  to 
he  goods  ?     But  it  is  sufficient  for  the  present  case  to  say 
;  was  not  revoked,  and  that  on  the  3d  of  November  there 

clear  intention  to  put  an  end  to  the  contract.  Now, 
it  referring  to  cases,  it  is  perfectly  clear,  that  till  the 

of  third  persons  have  intervened,  contracting  parties 
L  right  to  rescind  a  contract ;  and  here,  at  the  time  the 
ct  was  rescinded,  no  such  rights  had  intervened.  But 
int  has  been  decided  in  Atkin  v.  Barwick.  I  do  not  go 
lole  length  of  the  positions  laid  down  in  that  case ;  it  is 
?nt,  however,  if  we  should  have  decided  in  the  same  way, 
i  not  entirely  for  the  same  reasons.  That  was  a  case  of 
iptcy,  and  it  should  be  said  for  Pratt,  C.  J.,  that  the 
16  touching  matters  done  in  contemplation  of  bankruptcy, 
bsequently  introduced  into  Westminster  Hall.  The  case, 
er,  was  confirmed  by  Salte  v.  Field,  where  the  property 
is  bought  by  an  agent  for  the  vendee,  and  delivered  by 

the  vendee's  packer,  in  whose  hands  they  were  attached 

vendee's  creditors,  was  held  to  revest  in  the  vendor,  so 
fivoid  the  attachment,  by  the  vendee's  having  counter- 
d  the  purchase  by  letter  to  his  agent,  dated  before  such 
y,  though  not  received  till  afterwards,  the  vendor  assent- 
take  back  the  goods. 

t  case  was  not  decided,  on  the  ground  that  no  contract 
listed.  Lord  Kenton  says — "  It  was  in  the  power  of  the 
and  seller  to  put  an  end  to  the  contract  as  if  it  had  never 
I ;  and  it  is  stated  that  the  proposition  made  by  the  pur- 

to  rescind  the  contract  was  acceded  to  by  the  sellers." 
hews  that  the  principle  was,  not  that  no  contract  had 
1,  but  that  a  contract  had  been  rescinded.  Salte  v.  Field 
^cognised  in  Smith  v.  Field,  where  the  decision  was  dif- 

because  the  rights  of  third  parties  had  intervened ;  but 
Kenyon  took  care  not  to  impugn  the  principle  established 
(e  V.  Field,  saying,  "  In  the  former  case  of  Salte  v.  Field, 
>urt  went  as  far  as  they  could  to  assist  the  sellers  ;  but 
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Ba&tb^  there  both  the  buyer  and  seller  agreed  to  rescind  the  contract 
Faubbotbxb.  before  the  bankruptcy/'  Each  of  the  Judges  confirmed  the 
Maji]1828.  decision  in  that  case,  and  also  in  Atkin  v.  Barwich.  Barnes i. 
Freeland  does  not  shake  the  authority  of  the  previous  cases. 
LoBD  Kenton  says — "  I  cannot  distinguish  the  present  case 
from  that  of  Hamum  y.  Fisher  on  principle  ;  for  this  bankrupt 
knew  his  insolvent  situation  at  the  time  when  he  wished  to 
deliver  back  the  goods  in  question  to  the  defendant,  ajs  well  as 
Fordyce  did  in  that  case ;  there,  Fordyce,  finding  that  he  was 
insolvent,  was  anxious  to  repay  to  the  defendant  some  bilb 
which  the  latter  had  lent  him  ;  and  though  those  bills  were  u 
easily  distinguishable  from  the  rest  of  his  efiects  as  the  iron  in 
question  was  from  the  rest  of  this  bankrupt's  property,  the 
Court  there  held,  that  it  could  not  be  done,  because  it  would 
prejudice  the  other  creditors  of  the  bankrupt.  Three  case^ 
however,  have  been  cited  and  pressed  upon  us,  as  deciding  the 
present ;  but  I  think  they  are  to  be  distinguished  from  this 
In  Athin  v.  Barwich  the  vendees,  finding  that  their  aflTairs  wew 
in  a  declining  condition,  before  the  goods  arrived  at  their  hou8( 
in  Cornwall,  refused  to  accept  the  goods,  and  thereby  refused 
to  become  parties  to  the  contract  of  sale  :  and  though  when 
the  goods  did  arrive  by  the  waggon,  the  vendees  could  not  turn 
them  loose  in  the  streets,  yet  they  did  what  was  tantamount  to 
rejecting  them,  they  sent  them  to  a  friend  of  the  consignors  fw 
their  use.  In  Sake  v.  Fieldy  consider  who  was  the  party  to  the 
contract ;  not  the  clerk  of  the  vendee,  who  lived  in  London,  bul 
Dewhurst,  who  was  residing  in  New  York ;  and  he,  knowing 
his  insolvent  situation,  sent  orders  a  month  before  the  transac- 
tion in  dispute  took  place,  to  his  clerk  here,  not  to  purchase  any 
more  goods  for  him.  The  clerk  immediately  on  the  receipt  of 
this  order,  applied  to  the  vendors  to  take  the  goods  back  agaiiv 
who  agreed  to  rescind  the  contract/'  Barnes  v.  Freeland  was 
decided  on  the  ground  that  the  acts  were  done  in  contempla- 
tion of  bankruptcy ;  but  in  the  present  case  there  having  been 
no  bankruptcy,  that  principle  does  not  apply. 

It  has  been  argued  that  the  goods  in  the  present  case  were 
finally  delivered  before  the  stoppage  took  effect ;  but  it  has 
never  been  held  that  goods  in  the  hgiids  of  a  carrier  or  wharf- 
inger have  been  finally  delivered  except  where  the  wharfinger 
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has  actuallj  been  the  agent  of  the  consignee  ;  and  those  cases     bakt&am 
have  all  turned  on  i^ttempts  to  defeat  a  general  body  of  credi-  Fabkbbotbsr. 
tore.    In  the  present  case  the  goods  were  not  in  the  hands  of  May"iri828. 
the  Tendee,  nor  were  they  stopped  to  defraud  a  general  body  of 
creditors ;  there  is  no  ground  therefore  for  impeaching  the  ver- 
dict vhich  has  been  given,  and  the  rule  must  be  discharged. 

Park,  J. — Stoppage  in  transitu  is  a  right  conferred  on  meri- 
torious persons,  and  is  not,  as  it  has  been  argued,  a  hardship  on 
my  one.  With  regard  to  the  decision  in  Atkin  v.  Barwick,  it 
las  sanctioned  in  Harman  v.  Fisher,  Cowp.  125,  although  some 
9f  the  reasoning  in  the  case  was  not  agreed  to. 

Salte  T.  Field  came  nei^t.  I  argued  the  case,  and  did  not 
ncceed.  It  was  determined  that  a  contract  had  been  entered 
ilo,  and  that  it  had  been  rescinded.  In  this  all  the  Judges 
«Dcurred.  In  Smith  v.  Field,  which  followed  shortly  after- 
nrdfl,  the  Court  recognised  the  decision  in  Salte  v.  Field,  but 
Irtiaguished  Smith  v.  Field  from  it,  because  the  rights  of  third 
fvties  had  accrued  before  the  contract  was  rescinded.  And  \rx 
knes  V.  Freelcmd,  where  the  preceding  cases  were  all  recog- 
■■ed,  the  Court  said — "  The  contract  here  was  not  rescinded 
before  the  insolvency  of  the  vendee.  After  the  contract  for  the 
ale  of  the  iron,  it  was  actually  delivered  to  the  vendee,  and 
put  into  his  cellar,  and  he  gave  a  bill  of  exchange  for  the  pay- 
ment of  it ;  then  the  contract  was  complete,  and  could  not  be 
itscinded  by  any  subsequent  act  of  the  parties,  so  as  to  affect 
the  interests  of  third  persons."  The  question  seems  to  me  clear 
n  point  of  law,  and  the  rule  must  be  discharged. 

BuRBOUGH,  J. — The  question  is  clear  in  point  of  fact,  and 
ftat  is  the  chief  thing  in  cases  like  the  present.  The  goods 
^ere  stopped  before  they  were  delivered  to  the  vendee. 

Gaseleb,  J.,  concurred,  and  the  rule  was 

Discharged. 
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The  case  of  Smith  v.  Field,  5 
r.  B.  402,  recognised  the  principle 
of  the  judgment  in  the  previous 
case  of  Salt  v.  Field.  But  in  the 
subsequent  case  the  seller,  instead 
of  accepting  the  offer  made  by  the 
purchaser  to  rescind  the  contract, 
he  instituted  an  attachment  of  the 
goods  in  the  hands  of  a  packer 
as  the  property  of  the  purchaser. 
The  purchaser  having  afterwards 
become  bankrupt,  the  Court  held 
that  the  seller's  attachment  of  the 
goods  must  be  considered  as  an 
election  by  him  not  to  rescind  the 
contract,  and  therefore  it  was 
found  that  he  could  not  recover 
the  goods.  Lord  Kenyon  ob- 
served,— "  When  Dewhurst,  the 
bankrupt,  discovered  his  real 
situation,  he  acted  as  became  an 
honest  man :  and  it  were  to  be 
wished  that  that,  which  he  in- 
tended to  do,  could  now  be  com- 
pUed  with;  but  the  interests  of 
other  persons  intervene,  the  gen- 
eral mass  of  his  creditors.  The 
goods  were  delivered  to  Hill,  as 
the  agent  of  Dewhm^t,  and  treated 
by  Hill  as  Dewhursfs  property. 
In  the  former  case,  of  Salte  v. 
Field,  the  Court  went  as  far  as 
they  could  to  assist  the  seller,  but 
there  both  the  buyer  and  seller 
agreed  to  rescind  the  contract 
before  the  bankruptcy.  That  case, 
therefore,  as  well  as  that  of  Atkin 
V.  Bartvick,  1  Str,  165,  proceeded 
on  the  ground  of  a  renunciation 
of  the  contract  by  all  the  parties 
concerned.  But  in  this  case  that 
circumstance,  which  differs  it  from 
the  others,  is  wanting.  On  the 
18th  of  May  Dewhurst  s  letter  was 


conunimicated  to  the  i 
and  his  situation  expla 
them,  but  they  declined 
ing  the  contract  of  sale, 
deed  in  words,  but  by  ar 
capable  of  being  explaine 
for  on  the  next  day  they 
ed  a  proceeding  in  the 
Court  by  attachment,  ii 
they  made  an  affidavit  th 
hurst  was  indebted  to  t 
these  goods,  and  they  atta 
goods  as  the  property  of  tl 
rupt.  When  the  offer  w 
to  them  by  Dewhurst,  the 
have  rescinded  the  conti 
they  declined  doing  it,  a 
treated  it  as  a  subsisting 
They  cannot  therefore  nc 
that  it  was  rescinded."  As 
J. — "Though  a  contract 
rescinded  by  both  the  cot 
parties,  it  is  not  in  the 
one  alone  to  do  it.  I 
vendee  was  desirous  of  re 
the  contract,  but  the 
whether  by  mistake  of  thi 
for  what  other  reason,  i 
necessary  to  inquire,  wc 
consent,  but  on  the  com 
finned  the  contract,  and  < 
ed  the  goods  as  the  pre 
the  bankrupt.  And  in 
cumstance  consists  the  d 
between  the  case  of  SaMe 
and  the  present."  Bull 
"  The  case  of  Salte  v.  Fi 
ceeded  on  a  very  clear  \ 
There  the  contract  was  r 
by  both  parties,  while  the 
in  their  power  :  but  here 
Dewhurst  offered  to  res 
goods,  the  plaintiflfe  obj< 
the  proposal.     The  plaint 
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of  DewhiuBf  8  situation,  them  that  they  did  not  rescind 

I  oflfer ;  no  fact  was  con-  the  contract."    Grose,  J. — "  The 

am  them  ;  their  act  was  true  difference  between  this  and 

)n  an  ignorance  of  the  the  former  case,  is  that  which  has 

hat  will  not  assist  them,  been  stated,  namely,  that  there 

int  they  made  an  affi-  both  the  parties  agreed  to  renounce 

;  Dewhurst  was  indebted  the  contract,  whereas  here  the  ven- 

For  these  goods,  it  oi>er-  dors  refused  to  do  so." 
I  positive  declaration  by 


^  order  presented  to  and  accepted  by  a  warehou8ema,n,  where 
remains  to  be  done  be/ore  delivering  the  goods  held  by  him  in 
0  identify  the  subject  or  ascertain  the  price,  vdU  defeat  the 
right  to  stop  in  transitu,  but  otherwise  if  something  requires 
me  before  delivery  can  be  given, 

BUSK  V.  DAVIS. 

5R  for  flax.     At  the  trial  before  Lord  Ellenborough,  Feb.  9,  I8i4. 

the  London  sittings  after  last  Term,  it  appeared  that        "eT 

ntiffs,  in  September  1812,  having  about  18  tons  of  2M.&S.  397. 

X  then  lying  in  mats,  (and  entered  as  mats,)  at  the 

its'  wharf,  sold  a  part  of  it,  through  the  intervention 

i:er,  to  one  Bromer.     The  sold  note  was  in  the  follow- 

,s  :    Sold  on  account  of  Busk  and  Co.  10  tons  of  Riga 

rked  PDR,  at  Davis's  wharf,  sound  and  of  a  merchant- 

dity,  "  ex"  the  Vrow  Maria,  at  £118  per  ton,  the 

to  be  paid  by  the  buyer's  acceptance  at  three  months 

day,  allowing  six  months  and  fourteen  days'  discount. 

i  draft  as  customary.     London,  23d  September  1812. 

r  days  afterwards  the  plaintiffs  gave  Bromer  the  fol- 

written  order  on  the  defendants,  w^hich  was  immedi- 

at  by  Bromer  to  the  defendants,  and  entered  in  their 


188  CONTRACT  OF  SALB« 


BcsK  Messrs.  Davis  and  Co. 

V. 


Davu.  Pleaae  dellFor  to  Mr.  D.  Bromer  or  order  ten  tons  fiigi 

FebTiSH    ^^^  fl*^  "  ^^"  Vrow  Maria.  Busk  and  Co. 

"^f  11812. 
7  Oct.  J 

It  is  usual  to  allow  14  days  for  delivery,  during  which  tim 
the  sellers  are  liable  for  warehouse  rent,  and  the  purcbam 
afterwards.  On  the  17th  of  October,  (after  the  14  days  h» 
expired,)  Bromer  stopped  payment,  and  the  flax  remaining  a 
Davis's  wharf  in  the  same  state  as  at  the  time  of  sale,  th 
plaintiffs  gave  an  order  countermanding  the  delivery.  Big 
flax  is  usually  imported  in  mats,  varying  in  quantity  from  3 1 
5  or  6  cwt.  The  quantity  is  ascertained  by  being  weighed  h 
the  wharfinger.  The  sale  of  10  tons  may  require  the  flax  mat 
to  be  broken,  and  tare  and  draft  must  be  deducted  before  til 
bill  of  parceb  can  be  made  out.  The  tare  is  allowed  by  Ufa 
weight,  for  the  weight  of  mat  and  ropes ;  14  lbs.  upon  mat 
under  3  cwt,  and  20  lbs.  upon  mats  of  3  cwt  and  ova 
Draft  is  2  lbs.  per  mat.  The  plaintiffs  had  not  received  a&; 
return  of  the  weight  from  the  wharfingers.  Under  these  di 
cumstances  his  Lordship  was  of  opinion  that  as  an  ulterior  pre 
cess  of  weighing  was  to  be  performed  by  the  seller  before  di 
delivery  could  take  place,  the  transfer  of  the  property  to  th* 
buyer  was  not  complete,  that  process  not  having  been  performed 
and  thereupon  a  verdict  was  found  for  the  plaintiffs. 

Park  obtained  a  rule  nisi  for  a  new  trial,  and  relied  <» 
Harman  v.  Anderson,  2  Gampb.  N,  P.  G.  243  ;  WUtehousei 
Frost,  12  East.  614  ;  and  Jachson  v.  Anderson,  4  Taunt.  24. 

Scarlett  and  Brougham  shewed  cause,  and  contended  tha> 
the  sale  was  not  so  complete  as  to  vest  the  property  in  Bromer 
and  preclude  the  plaintiffs  from  countermanding  the  ord^ 
for  delivery.  This  was  a  sale  of  a  certain  quantity  of  flax 
the  delivery  of  which  was  to  be  ascertained  by  weight,  whicl 
weighing  was  to  be  done  by  the  wharfingers  as  agents  for  tlu 
sellers,  and  until  that  was  done,  it  remained  in  fieri  what  por 
tion  of  the  whole  bulk  was  to  be  delivered,  in  order  to  satis^ 
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(lie  quantity  s6ld.  Therefotei,  though  the  price  and  quantity  Bvik 
fere  certain,  yet  the  precise  thing  to  be  delivered  was  uncer-  dI^b. 
tm,  and  i^rhat  remained  to  be  done  for  ascertaining  it  was  p©br9^8i 
Irccessarily  to  precede  the  delivery  ;  and  so  this  case  is 
gOTcmed  by  WaUace  v.  Breeds^  13  East.  522,  and  Hanson  v. 
Ifejw,  6  East.  614.  In  the  former  it  was  stated  to  be  usual, 
ilier  sale,  for  the  cooper  of  the  seller  to  search  the  casks  of  oil, 
tad  for  the  broker  of  both  parties  to  examine  them  with  a  view 
b  certain  allowances,  and  then  the  casks  were  filled  up  by  the 
idter :  in  the  latter  there  was  no  doubt  as  to  what  was  to  be 
deKrered,  for  it  was  a  sale  of  all  the  starch,  but  the  weighing 
ttt  necessary  to  the  ascertainment  of  the  price  ;  and  in  both 
it  was  adjudged  that  these  acts  which  were  to  precede  the 
Wrery  were  essential  to  Complete  the  transfer,  and  that  the 
|ftjperty  was  not  divested  out  of  the  vetidors  by  the  mere  sale 
tal  order  on  the  wharfingers  to  deliver,  but  that  the  vendors 
i^  upon  the  insolvency  of  the  vendees,  countermand  the 
Mhery.  And  in  this  case,  if,  after  the  sale,  a  fire  had  con- 
itaed  the  flax  upon  the  defendants'  Wharf,  according  to  Rugg 
iMinett,  11  East  210,  the  loss  would  not  have  fallen  upon 
4e  vendee.  As  to  Whitehouse  v.  Frost,  there  are  the  same 
Avemstances  of  difference  between  the  present  and  that  case, 
&»t  Lord  BLliBNBOROuoH,  C.  J.,  pointed  out  between  Wallace 
t.  BreedSy  13  East  626,  and  that  case  ;  and  his  Lordship 
idded  that  the  Courts  frequently  laid  hold  of  such  circum- 
itances  to  retain  the  property  in  favour  of  the  unpaid  feeller. 
Aod  if  those  two  cases  should  be  thought  inconsistent  with 
•Bch  other,  it  n>ay  be  observed  that  Wailace  v.  Breeds  is  later, 
ttd  was  decided  upon  consideratioti  of  the  former  case.  In 
Barman  v.  Anderson  there  could  be  no  doubt  that  the  transfer 
tas  complete,  because  no  weighing  was  necessary  to  the  de- 
livery, nor  was  any  allowance  to  be  made,  neither  was  there 
Qy  uncertainty  as  to  the  precise  thing  to  be  delivered,  but  the 
fcli?ery  was  symbolically  executed  as  much  as  if  the  goods 
Wd  been  delivered  iiito  the  party's  own  hands. 

Pam  tod  Tad1)Y  Coktra,  admitted  the  rule  to  this  extent, 
JIm*  if  anything  remained  to  be  done  between  vendor  and  ven- 
dee in  order  to  complete  the  sale,  the  contract  was  still  open  ; 
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Busk  but  they  denied  that  such  was  the  case  here.  And  they  rested 
Davu.  their  argument  mainly  on  Whitehouse  v.  Frosty  and  the  language 
Feb.lu8i4.  ^^  ^^  Blanc,  J.,  in  that  case,  12  Bast  621,  "that  the  objectioB 
only  applies  where  something  remains  to  be  done  as  between 
the  buyer  and  seller,  or  for  the  purpose  of  ascertaining  either 
the  quantity  or  price/^  Now  here  both  price  and  quantity,  ai 
it  is  admitted,  were  ascertained  by  the  contract ;  and  nothiiig 
remained  to  be  done  as  between  the  buyer  and  seUer,  althouj^ 
the  wharfingers,  before  they  could  finally  execute  the  order  bt: 
delivery,  were  to  ascertain  it  by  weighing.  Therefore,  a^ 
in  the  words  of  Le  Blanc,  J.,  in  the  same  case,  "  though  some- 
thing remained  to  be  done  as  between  the  vendee  and  tb 
persons  who  retained  the  custody  of  the  flax,  before  the  rem* 
dee  could  be  put  into  separate  possession  of  the  part  sd^ 
yet  as  between  him  and  his  vendors  nothing  remained  ti 
perfect  the  sale/^  The  weighing  was  not  an  ingredient  k^ 
the  contract,  but  was  rather  like  the  weighing  in  ffamnumii 
V.  Anderson,  1  N.  R  69,  for  the  satisfaction  of  the  buyerj 
whereas  the  case  has  been  argued  as  if  it  were  a  sale  not  of  aa 
ascertained  quantity,  but  of  an  unascertained  number  of  mati 
to  be  ascertained  by  weighing.  And  Jackson  v.  Anderson,  4 
Taunt.  24,  as  well  as  Whitehouse  v.  Frost,  shews  that  an  ordei 
for  the  transfer  of  part  of  an  integral  quantity  will  vest  th« 
property  in  that  part,  though  it  be  intermixed  with  and  nol 
separated  from  the  whole.  The  case  of  Hanson  v.  Meyer  might 
have  applied  if  the  price  here  had  been  made  to  depend  upon 
the  weighing  ;  and  so  perhaps  might  Wallace  v.  Breeds,  if  thfl 
order  for  delivery  there  had  been  entered  in  the  wharfinger'^ 
books^  but  at  the  time  of  the  countermand  nothing  had  beea 
done  upon  the  order. 

Lord  Ellenborough,  C.  J. — The  question  in  this  case  14 
whether  the  property  has  been  so  ascertained  as  to  be  am- 
sidered  in  law  as  efifectually  delivered,  the  order  to  delivei 
having  been  given  to  the  wharfingers,  and  entered  in  th«i 
books.  That  would  not  of  itself  be  suflBcient  unless  the  fla: 
were  in  a  deliverable  state,  and  if  farther  acts  were  necessar 
to  be  done  by  the  seller  to  make  it  so.  Here  it  appears  tha 
farther  acts  were  necessary ;  for  the  flax  was  to  be  weighet 
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the  portion  of  the  entire  bulk  to  be  delivered  was  to  be  Buul 
-tained,  and  if  the  weight  of  any  number  of  unbroken  mats  datm. 
insufficient  to  satisfy  the  quantity  agreed  upon,  it  would  Feb.TT8i4. 
been  necessary  to  break  open  some  mats  in  order  to  make 
at  quantity.  Therefore  it  was  impossible  for  the  purchaser 
y  that  any  precise  number  of  mats  exclusively  belonged 
n.  If  the  weight  did  not  divide  itself  in  an  integral  man- 
t  would  be  necessary  to  break  up  and  take  some  fraction 
other  mat.  Every  component  part  therefore  was  uncer- 
it  was  uncertain  how  many  gross  mats  there  would  be, 
lat  fraction  of  a  broken  mat ;  for,  as  it  has  been  suggested, 
certain  number  of  mats  might  fall  short  of  the  entire  pre- 
quantity  of  ten  tons.  That  is  only  one  circumstance  to 
that  there  was  some  uncertainty  at  the  time  of  the  con- 
,  which  was  to  be  reduced  to  certainty  by  something  to  be 
afterwards,  that  is,  by  weighing,  in  order  to  ascertain  the 
«  quantity.  If  then  some  farther  acts  were  to  be  done  in 
rto  regulate  the  identity,  and  (if  I  may  use  such  a  phrase) 
individuality  of  the  thing  to  be  delivered,  I  cannot  say  that 
IS  in  a  state  fit  for  immediate  delivery,  and  that  the  order 
jliver  entered  in  the  wharfingers'  books  operated  as  a  com- 
j  delivery.  I  think  this  case  falls  within  the  authority  of 
lace  V.  Breeds,  and  that  the  delivery  was  incomplete  at  the 
t  of  the  countermand. 

K  Blanc,  J. — The  question  is  between  the  vendor  and  ven- 
The  difficulty  arises  from  not  keeping  that  correctly  in 
'.  The  question  is,  whether  everything  has  been  done  as 
•een  them  to  complete  the  delivery  ;  if  not,  the  vendor  had 
?ht  to  countermand  the  delivery.  The  contract  was  for  a 
ific  quantity ;  the  price  was  ascertained  ;  the  order  for 
ery  had  been  sent  to  the  wharfingers,  and  they  had  ac- 
jd  and  entered  it  in  their  books  ;  and  fourteen  days  were 
red  for  the  delivery,  from  which  time  the  goods  were  to  lie 
le  wharf  at  the  charge  of  the  vendee.  But  another  thing 
necessary  to  make  this  symbolical  delivery  equivalent  to 
3tual  delivery.  It  was  to  be  ascertained  what  particular 
s  the  vendee  was  to  have.  Now  that  is  the  point  where 
^ase  is  defective.    The  vendor  had  a  much  larger  quantity, 
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BrBK       not  lying  together  in  one  mass,  but  in  seyeral  packages,  which 
Datis.      it  was  necessary  to  divide  before  it  could  be  ascertained  irbai 
Feb.^814.  P^rt  was  his  and  what  was  to  belong  to  the  purchaser.    Tai 
tons  out  of  the  1 8  were  to  be  delivered ;  and  in  order  to  dtf 
that  it  was  necessary  to  ascertain  how  many  mats  or  packagrii 
constituted  the  precise  quantity  of  10  tons,  or  what  aliqu6l 
part  of  a  mat  or  package  ;  which  was  to  be  dotie  by  titf 
weighing  of  the  wharfinger,  who  was  the  agent  for  this  purport^ 
of  both  parties.     It  was  the  same  thing,  therefore,  as  if  thfl 
weighing  had  been  to  be  performed  by  the  vendor  and  vendelif: 
or  in  their  presence.     Now  that  has  not  been  done ;  and  ther*' 
fore  the  particular  portion  of  the  goods  that  was  to  belong  W 
the  vendee  has  not  been  ascertained  as  between  them.    Ildi 
circumstance  distinguishes  the  case  from  Whitehouse  v.  JVm| 
which  has  been  most  pressed  in  argument.     And  in  all  tfii 
other  cases  where  something  remained  to  be  done  to  ascei 
either  the  price,  or  quantity,  or  thing  to  be  delivered,  a  syml 
cal  delivery  has  been  holden  not  to  supply  the  place  of  an 
delivery.     Here  something  was  to  be  done,  not  to  ascertain 
price,  or  quantity,  (though  upon  the  quantity  of  mats  and 
would  depend  what  was  to  be  the  allowance  for  tare  and 
but  I  lay  that  out  of  the  question,)  yet  something  was  to 
done  to  ascertain  the  individuality.     In  Whitehouse  v.  Prodi^ 
the  owner  of  a  large  quantity  of  oil  in  the  mass  sold  a  cerfadM 
quantity  of  it  to  B.,  who  contracted  to  sell  the  same  to  C.  spe- 
cifically as  an  undivided  quantity,  and  gave  him  an  order  iqwa 
the  owner  for  the  delivery,  which  order  the  owner  accepted 
The  question  that  arose  was  not  between  the  owner  and  B.,  W 
between  C.  and  B.,  who,  as  far  as  it  was  in  his  power,  hid  dorf  i 
every  act  to  complete  the  delivery,  for  he  only  pretended  \6 
sell  an  undivided  quantity.     Therefore,  whatever  might  hart 
been  the  case  as  between  the  owner  and  B.,  the  Court  were  d 
opinion  that  as  between  the  subvendee  and  B.  the  rale  wiaf 
complete,  B.  having  done  all  that  could  be  done,  as  between 
them,  to  make  the  delivery  effectual.     Here  it  appears  that  dl 
had  not  been  done  by  both  parties  to  ascertain  what  was  to  be 
delivered,  and  until  that  was  done,  the  symbolical  delivery  lefl 
the  transaction  incomplete. 
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,BY,  J, — I  am  of  the  same  opinion.     In  the  case  of       Busk 
mse  V.  Frost,  nothing  remained  to  be  done  by  the  seller,       davib 

that  ground  the  decision  of  that  case  was  founded.  Feb.TT8i4. 
be  vendor  sold  an  undivided  l-4th  part  of  the  quantity, 
irt  must  have  proceeded  on  the  rule  laid  down  in  Rtiffff 
!/,  because  that  case  had  been  recently  decided,  and 
d  it  then  before  them.  There  the  party  bought  a 
of  casks  of  turpentine,  which  were  to  be  filled  up  by 
ior  :  all  were  filled  up  except  ten,  and  the  property  of 
J  which  were  filled  up  was  considered  as  having  passed 
endees ;  but  as  to  the  others,  that  it  remained  in  the 

and  the  whole  having  been  consumed  by  fire,  that  the 
s  continued  at  the  vendor's  risk,  but  not  the  rest ;  and 
on  was,  that  as  to  those  nothing  remained  to  be  done 
part  of  the  vendor,  but  as  to  the  ten  casks  something 
lained  to  be  done.  Here  also  it  remained  with  the 
to  have  the  weight  of  the  ten  tons  ascertained,  and 
3rhat  specific  mats  were  to  be  delivered.  The  pur- 
lad  no  right  to  point  out  the  specific  mats ;  the  sellers 
1  that  option.  Therefore,  as  something  still  remained 
•ne  by  the  plaintiffs  who  were  the  sellers,  and  they  had 
m  and  election  what  mats  they  would  set  apart,  they 
ght  to  consider  the  contract  as  still  incomplete,  and  to 
nand  the  delivery. 

•lER,  J. — Nothing  remained  to  be  done  in  order  to  ascer- 
price  or  quantity,  but  it  remained  at  the  option  of  the 

o  ascertain  what  particular  mats  were  to  be  delivered ; 

t  was  to  be  ascertained  by  them  by  weighing ;  which 
the  way  of  a  complete  delivery  in  fact,  and  hindered 

bolical  delivery  from  being  equivalent  to  an  actual  de- 
And  unless  there  has  been  something  equivalent  to  an 

elivery,  the  inclination  of  the  Courts  has  been  to  hold 

not  complete. 

Rule  discharged. 
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1.  In  the  case  of  Withers  v. 
Lyss,  4  Campb.  237,  a  particular 
parcel  of  rosin  in  the  possession 
of  a  warehouseman  was  sold  at  so 
much  per  hundredweight.     The 
order  given  to  the  purchaser  was 
in  these  terms : — "  Please  to  weigh 
and  deliver  to  Mr.  D.  Bromer  or 
order  our  transparent    rosin    in 
matts,  about   30  tons   more   or 
less."    The  order  was  lodged  by 
the  purchaser  with  the  warehouse 
man,  but  the   rosin  was    never 
weighed,  in  consequence  of  the 
purchaser  not   having  sent  any 
person  to  see  it  weighed.     On  the 
insolvency  of  the  purchaser  the 
seller  brought  an  action  of  trover 
against  the  warehouseman,  and 
contended  that  till  the  rosin  was 
weighed    the    delivery   was    not 
complete,  and  the  right  to  stop  in 
transitu  subsisted  upon  the  insol- 
vency of  the  purchaser.     Glbbs, 
C.  J.,  observed,  "  Here  something 
was  still  to  bo  done  to  ascertain 
the  price  of  the  commodity.     The 
rosin  was  sold  at  13s.  9d.  per  cwt., 
and  the  quantity  was  uncertain. 
Therefore,  tiD  it  was  weighed,  the 
bill  of  exchange  by  which  pay- 
ment was  to  be  made  could  not 
be  drawn.    That  being  so,  accord- 
ing to  the  decisions  both  of  this 
Court  and  the  Court  of  King's 
Bench,  the  delivery  was  not  com- 
plete, and  the  right  to  stop  in 
transitu    subsisted.     I    think    it 
makes  no  difference  that  the  whole 
^f  the  rosin  was  sold.     The  prin- 
ciple, I  take  to  be,  that  while  any- 
thing remains  to  be  done  to  ascer- 
tain the  price,  the  possession  is 
not  considered  as  transferred  to 


the  purchaser.  Had  the 
been  burnt  in  the  defec 
warehouse  without  being  we 
how  could  payment  have 
made  according  to  the  tei 
the  contract  ?  If  nothiu 
mains  to  be  done  to  ascerte 
price,  I  allow  that  a  deliver] 
lodged  with  the  warehousei 
a  sufficient  transfer  of  the  ] 
sion,  although  no  entry  fo 
purpose  be  made  in  his 
The  order  here  is,  *  weigi 
deliver.'  There  could  be  i 
livery  under  it  without  wei 
and  the  goods  never  were  del 
to  Bromer." 

2.  Where  the  weighii 
measurement  is  not  for  th* 
pose  of  ascertaining  the  pi 
identifying  the  article  soL 
merely  for  the  satisfeiction 
purchaser,  the  article  being 
tified  and  the  price  fixed  1 
contract  of  sale,  a  delivery 
presented  to  the  warehoui 
will  pass  the  property  to  thi 
chaser,  and  defeat  the  f 
right  of  stoppage  in  transih 
the  case  of  Swanivick  v.  So 
9  Ad.  and  Ellis  895,  the  s 
sold  was  a  quantity  of  oate 
particular  bin,  and  the  de 
order  was  in  these  terms  :— 
liver  Mr.  G.  Marden  1( 
bushels  of  oats,  bin  40,  0 
and  you  will  please  weigh 
over  and  charge  us  the  exp 
The  original  purchaser,  afte 
senting  his  order  to  the  \ 
inger  resold  the  oats  to  a 
party,  and  gave  him  an  or 
similar  terms  to  the  one  h 
received  from  the  original 
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id  order  was  also  entered 
)k  of  the  wharfinger,  but 
livery  of  the  oats  the 
purchaser  became  msol- 
the  question  raised  was, 
the  original  seller  was 
\sto^  in  transitu?  Lord 
in  delivering  the  judg- 
the  Court,  observed, 
»tion  in  this  case  turns 
construction  of  two  do- 
ers. The  oats  were  all 
in  bin  40.  They  were 
i  to  the  plaintiff  in 
iants  books,  but  never 
ver.  The  plaintiflfe  had 
I  bill  for  the  price  which 
f  honoured.  On  the 
purchaser's  failure  the 
seller  sought  to  stop 
I  the  only  question  is, 
eighing  over  was  in  this 
sary  in  order  to  vest  the 
in  the  plaintiffi,  and 
3  stoppage  in  transitu. 
f  the  contracts  of  sale 
en  in  evidence.  The 
his  subject  establish  the 
that  wherever  anything 
0  be  done  by  the  seller 
essential  to  the  comple- 
e  contract,  a  symbolical 
Y  transfer  in  the  wharf- 
ks  will  not  defeat  the 
toppage  in  transitu  as 


between  buyer  and  seller.  Han- 
son  V.  Meyer y  Sheply  v.  Davis ^ 
Bush  V.  Davis^  abundantly  shew 
this.  Therefore  if  part  of  a  bulk 
be  sold,  so  that  weighing  or  se- 
paration is  necessary  to  det'Onnine 
the  identity  or  individuality  (as 
LoBD  Ellenborouoh  expresses  it 
in  Busk  v.  Davis)  of  the  article, 
or  if  the  whole  commodity  be  sold, 
but  weighing  is  necessary  to  as- 
certain the  price,  because  the 
quantity  is  unknown,  the  weigh- 
ing or  measuring  must  precede 
the  delivery,  and  the  symbolical 
delivery  without  such  weighing 
will  not  be  suflBcient.  But  where 
the  identity  of  the  goods  and  the 
quantity  are  known,  the  weighing 
can  only  be  for  the  satisfaction  of 
the  buyer,  as  was  held  in  Hawn 
mond  V.  Andersony  and  in  each 
case  the  transfer  in  the  books  of 
the  wharfinger  is  sufficient  We 
are  of  opinion  that  the  present 
case  is  of  the  latter  description, 
and  that  this  properly  passed  as 
between  buyer  and  seller.  We 
have  therefore  no  occasion  to  re- 
sort to  the  doctrine  of  estoppel, 
which  is  strongly  enforced  in 
Hawes  v.  Watson,  but  we  do  not 
mean  in  so  saying  to  cast  any 
doubt  upon  the  authority  of  that 
case." 
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Where  goods  have  been  resold  by  a  party  having  a  delivery  order,  and  \ 
the  sub-vendee  has  presented  the  order  to  the  warehouseman^  and  it 
hoLS  been  a^ccepted  by  him,  the  original  seller's  right  to  stop  in  tran- 
situ is  barred,  even  although  the  goods  may  have  rehired  to  ii , 
weighed  or  measured  over  before  delivei'y,  and  thai  had  nci  hm 
done  be/ore  the  bankruptcy  of  the  original  purchaser. 

HAWES  V.  WATSON. 

Jan.  28, 1824.      Trover  for  a  quantity  of  tallow.     Plea,  not  guilty.    At  tb| 
"e"       trial  before  Abbott,  C.  J.,  at  the  London  sittings  after  Michaflfc 

2  B.  &  c.  640.  mas  Term,  the  following  facts  were  proved  for  the  plaintift 
The  plaintiflFs,  on  the  25th  September  1823,  purchased  by  coih 
tract,  of  Messrs.  Moberly  and  Bell,  300  casks  of  tallow,  at  40s, 
per  cwt.     On  the  27th  September,  in  part  execution  of  the! 
contract,  Moberly  and  Bell  sent  to  the  plaintiflFs  the  follo^ 
transfer  note,  signed  by  the  defendants,  who  were  wharfi; 
"  Messrs.  J.  and  B.  Hawes,  we  have  this  day  transferred 
your  account  (by  virtue  of  an  order  from  Messrs.  Moberly 
Bell)  100  casks  tallow,  ex  Matilda,  with  charges  from  Octol 
10th  1823.     H.  and  M.  100  casks.''     The  plaintiflFs  then  gai 
Moberly  and  Bell  their  acceptance  for  £2880,  the  price  of 
tallow,  which  was  duly  paid,  and  afterwards  sold  21  casks 
this  tallow,  which  the  defendants  delivered,  pursuant  to  th( 
order.    Moberly  and  Bell  stopped  payment  on  the  11th  Octo* 
ber,  and  on  the  14th  the  defendants   received   notice  froffl 
Raikes  and  Co.,  the  original  vendors  of  the  tallow,  not  tt 
deliver  the  remaining  casks  to  Moberly  and  Bell,  or  their  order  J- 
and  the   defendants,  in  consequence,  refused  to   deliver  tW 
remainder  of  the  tallow  to  the  plaintiflFs,  upon  their  demandiii| 
the  same.     On  the  part  of  the  defendants  it  was  proved,  that 
Moberly  and  Bell,  on  the  26th  September,  had  purchased  ol 
Raikes  and  Co.  1 00  casks  of  tallow  (the  same  that  were  after 
wards  sold  to  the  plaintiflFs)  landed  out  of  the  Matilda,  lying  aJ 
Watson's  wharf,  at  £2,  Is.  per  cwt.,  to  be  paid  for  in  monej 
allowing  2^  per  cent,  discount,  and  fourteen  days  for  delivery 
and  on  the  same  day  Raikes  and  Co.  gave  a  written  order  upo; 
the  defendants  to  weigh,  deliver,  transfer,  or  rehouse  the  tallow 
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rlj  and  Bell  had  not  paid  for  the  same,  nor  had  it  been      Hawu 
led  subsequently  to  this  order.     Upon  these  facts  it  was      WAraon. 
aded  at  the  trial,  on  the  part  of  the  defendants,  that  they  j^  281824 
Qot  bound  to  deliver  to  the  plaintiffs  the  remaining  79 
of  tallow,  inasmuch  as  Raikes  and  Co.  had,  as  between 
and  Moberly  and  Bell,  a  right  to  stop  them  in  transitu, 
tlivery  to  Moberly  and  Bell  not  being  perfect,  inasmuch  as 
Jlow  had  not  been  weighed.     The  Lord  Chief-Justice, 
er,  was  of  opinion,  that  whatever  the  question  might  be 
ween  buyer  and  seller,  the  defendants  having,  by  their 
f  the  27th  September,  acknowledged  that  they  held  the 
on  account  of  the  plaintiffs,  could  not  now  dispute  their 
and  the  plaintiffs  had  a  verdict. 

I  Attorney-Gekeral  now  moved  for  a  new  trial,  upon 
ound  taken  at  the  trial.  Hanson  v.  Meyer,  6  East  614, 
authority  to  shew,  that  the  absolute  property  in  the 
would  not  vest  in  Moberly  and  Bell,  the  first  vendee, 
t  was  weighed.  The  contract  in  that  case  was  in  terms 
•  to  the  contract  made  between  the  original  vendors  and 
ly  and  Bell.  The  weighing  must  precede  the  delivery,  in 
that  the  price  may  be  ascertained.  In  that  case,  too, 
F  the  goods  had  been  weighed  and  delivered,  yet  it  was 
liat  the  vendor  might  retain  the  remainder,  which  con- 

unweighed  in  his  possession ;  and  Shepley  v.  Davis,  5 

617,  is  also  an  authority  to  the  same  effect. 

JOTT,  C.  J. — The  plaintiffs,  in  this  case,  paid  their  money 
he  faith  of  the  transfer  note,  signed  by  the  defendants,  by 
they  acknowledged  that  they  held  the  tallow  as  their 
.  If  we  were  now  to  hold,  that,  notwithstanding  that 
^lodgment  and  that  payment,  the  plaintiffs  are  not  en- 
to  recover,  we  should  enable  the  defendants  to  cause  an 
nt  man  to  lose  his  money.  To  hold  that  the  doctrine  of 
ge  in  transitu^  applied  to  such  a  case  as  the  present, 
have  the  effect  of  putting  an  end  to  a  very  large  portion 
commerce  of  the  city  of  London. 

'LEY,  J. — This  appears  to  me  very  different  from  the 
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Hawm  ordinary  case  of  vendor  and  vendee.  In  such  cases,  justice 
Watsov.  requires  that  the  vendee  shall  not  have  the  goods  unless  he 
Jaa  2871824.  P^js  the  prico.  If  he  cannot  pay  the  price,  the  vendor  ought 
to  have  his  goods  back  ;  but  if  the  question  arises,  not  between 
the  original  vendor  and  the  original  vendee,  but  between  the 
original  vendor  and  a  purchaser  from  the  vendee,  that  puN 
chaser  having  paid  the  full  price  for  the  goods,  what  is  thi 
honesty  and  justice  and  equity  of  the  case  ?  Surely,  that  thi 
vendee,  who  has  paid  the  price,  shall  be  entitled  to  the  posseei 
sion  of  the  goods.  I  am  of  opinion,  that  when  Messrs.  Raikei 
and  Co.  signed  the  order  to  transfer,  weigh,  and  deliver,  tha^ 
according  to  the  settled  course  and  usage  of  trade,  enaUeJl 
Moberly  and  Bell  to  sell  the  goods  again.  There  are  maq 
cases  in  which  it  has  been  held,  that  if  the  first  vendor  doei 
anything  which  can  be  considered  as  sanctioning  the  sale  b] 
his  vendee,  that  destroys  all  right  of  the  former  to  stop  in  iraii^ 
situ.  Stoveld  v.  Hughes^  14  East  308  ;  Harman  v.  AndenoH 
2  Campb.  243. 

HoLROYD,  J. — [  think  that  the  note  given  by  the  defendaoif 
makes  an  end  of  the  present  question.  When  that  note  wai 
given,  the  tallow  became  the  property  of  the  plaintiflFs,  and  il 
to  be  considered  from  that  time  as  kept  by  the  defendants  m 
the  agents  of  the  plaintiffs,  and  the  latter  were  to  be  liable  fro* 
the  10th  October  for  all  charges.  This  case  is  very  differoil 
from  that  of  Hanson  v.  Meyer.  There,  there  was  a  sale  of  all 
the  vendor's  starch,  (the  quantity  not  being  ascertained,)  at  S£ 
per  cwt.  The  order  was  to  weigh  and  deliver  all  the  vendort 
starch,  and  a  part  having  been  weighed  and  delivered,  but  no< 
the  residue,  the  main  question  before  the  Court  was,  Whethei 
the  weighing  and  delivery  of  part  did  or  did  not  in  point  of  laii 
operate  as  a  transfer  of  the  property  as  to  the  whole  ?  The  Couri 
held,  rightly,  that  it  did  not,  because  there  the  price  of  titf 
whole  which  was  to  be  paid  for  by  bills  could  not  be  ascertained 
before  it  was  weighed.  The  delivery  of  part,  therefore,  wai 
not  a  delivery  of  the  whole,  but  the  order  was  complied  witi 
only  as  to  the  part  which  was  weighed  and  delivered,  and  th 
property  in  the  residue  remained  unchanged  until  somethin; 
further  was  done.     It  was  not  a  delivery  of  part  for  the  whol< 
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and  therefore  it  did  not  operate  in  law  as  a  delivery  of  the      Haw* 

iriu)Ie  so  as  to  divest  the  vendor  of  his  right  to  stop  in  transitu ;      Watsoit. 

hit  here,  the  wharfingers  upon  the  receipt  of  the  order  direct-  jan.^i824 

ieg  them  to  weigh  and  deliver,  sent  an  acknowledgment  that 

4ey,  the  wharfingers,  had  tn^nsferred  the  goods  to  the  vendees, 

and  that  thej.  would  be  considered  as  subject  to  charges  from 

t  certain  period.     I  think,  therefore,  that  the  wharfinger  then 

Md  the  tallow  as  the  goods  of  the  plaintiffs  and  as  their  agents, 

dIhoQgh  there  was  not  any  actual  weighing  of  them  ;  and  that 

fte  plaintifis  were  then  in  possession  by  the  defendants  as  their 

ipnts,  they  having  acknowledged  themselves  as  such  by  their 

lote.    For  these  reasons  I  am  of  opinion  that  the  plaintifis  are 

■titled  to  recover. 

Best,  J. — I  am  also  of  opinion,  that  the  acknowledgment 

ilkh  has  been  given  in  evidence  puts  an  end  to  all  question  in 

fticase.    The  very  point  has  already  been  decided  in  the  case 

iEorman  v.  Anderson,  2  Campb.  243.     There  the  wharfinger 

hi  transferred  the  goods  to  the  name  of  the  vendee,  and 

kbially   debited  him  with  warehouse  rent,   but  he  having 

koome  insolvent,  the  sellers  gave  notice  to  the  wharfingers  to 

Wain  the  goods ;  and  upon  an  action  of  trover  being  brought 

ipinst  the  wharfingers  by  the  assignees  of  the  vendee,  it  was 

contended  that  the  seller's  right  to  stop  in  transitu  continued ; 

lot  Lord  Ellenborouqh  said,  "  that  the  goods  having  been 

bansferred  into  the  name  of  the  purchaser,  it  would  shake  the 

kst  established  principles,  still  to  allow  a  stoppage  in  transitu. 

ftom  that  moment  the  defendants  became  trustees  for  the  pur- 

Aaser,  and  there  was  an  executed  dehvery,  as  much  as  if  the 

pods  had  been  delivered  into  his  own  hands.    The  payment  of 

M  in  these  cases  is  a  circumstance  to  shew  on  whose  account 

tte  goods  are  held ;  but  it  is  immaterial  here  ;  the  transfer  in 

4e  books  being  of  itself  decisive."     In  the  ensuing  term,  the 

tkcn  Attorney-General  (afterwards  Lord  C.  J.  Gibbs)  expressed 

itt  acquiescence  in  the  decision  at  Nisi  Prius.     In  that  case, 

bdeed,  it  does  not  appear  that,  in  order  to  ascertain  the  price 

t  was  necessary  to  weigh  the  goods,  but  in  a  subsequent  case 

iSionardy.  Dunkin,  2  Campb.  344,  it  was  expressly  held  by 

«OBD  Ellenborough,  that  a  warehouseman,  who,  on  receiving 
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haww  an  order  from  the  seller  of  malt,  to  hold  it  on  account  of  the 
Watsoh.  purchaser,  gave  a  written  acknowledgment  that  he  so  held  it; 
Jan.  ^1824.  could  not  Set  up  as  a  defence  for  not  delivering  it  to  the  pra^ 
chaser ;  that  by  the  usage  of  trade,  the  property  in  malt  «)ld 
was  not  transferred  till  it  was  re-measured,  and  that  before  tiK 
malt  in  question  was  re-measured,  the  seller  became  bankrupt; 
and  there  Lord  Ellbnborough  says,  "  whatever  the  rule  nut] 
be  between  the  buyer  and  seller,  it  is  clear  the  defendants  cut 
not  say  to  the  plaintiff,  *  the  malt  is  not  yours,'  after  acknon* 
lodging  to  hold  it  on  his  account.  By  so  doing,  they  attorned 
to  him."  It  appears  to  me,  too,  that  if  we  consider  the  priB- 
ciple  upon  which  the  right  of  stoppage  in  transitu  is  founded,  8 
cannot  extend  to  such  a  case  as  the  present.  The  vendee  Im 
the  legal  right  to  the  goods  the  moment  the  contract  is  exfr 
cuted,  but  there  still  exists  in  the  vendor  an  equitable  right  tc 
stop  them  in  transitu^  which  he  may  exercise  at  any  tiol 
before  the  goods  get  actually  into  the  possession  of  the  vendd 
provided  the  exercise  of  that  right  does  not  interfere  with  tk 
rights  of  third  persons.  Now  it  appears  to  me  impossible,  tbi 
it  can  be  exercised  in  this  case  without  disturbing  the  rights  e 
third  persons,  for  the  property  has  not  only  been  transferred  t 
the  purchaser  in  the  books  of  the  wharfingers,  but  there  ha 
been  an  acknowledgment  by  them,  that  they  hold  it  for  tb 
purchaser,  who  has  paid  the  price  of  it.  It  has  been  said  tha 
there  has  been  no  change  of  property.  If  there  has  not,  I  di 
not  see  how  there  can  be  any  until  the  tallow  is  actually  melttt 
down  and  converted  into  candles.  If  the  argument  on  the  par 
of  the  defendants  be  valid,  the  vendor,  if  he  is  not  ftilly  pai^ 
has  a  right  if  the  goods  are  not  weighed,  to  stop  in  transfix 
even  though  they  have  passed  through  the  hands  of  a  hundre< 
different  purchasers  and  been  paid  for  by  all  except  the  fini 
It  appears  to  me,  that  we  should  disturb  an  established  prii 
ciple  if  we  held  that  this  could  be  done  in  such  a  case  as  th 
present.  I  think  the  right  of  stoppage  in  transitu  is  an  equiti 
ble  right  to  be  exercised  by  the  vendor,  only  when  it  can  I: 
done  without  disturbing  the  rights  of  third  persons.  Here  th« 
cannot  be  done,  and  therefore  I  think  that  Raikes  and  Co.  ha 
not  any  right  to  stop  in  transitu^  and  that  the  plaintiffs  ai 
^^^  therefore  entitled  to  recover. 
^^^Hk  Rule  discharged. 
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he  case  of  Harman  v.  -4n- 
2  Ckxmpb.  243,  was  an 
of  trover  for  460  casks  of 
at  the  instance  of  the  as- 
of  the  purchaser  against 
larfinger,  in  whose  ware- 
hey  were  lying  at  the  date 
lie.  Along  with  the  invoice 
oknipt  received  from  the 
an  order  to  deliver  the^ 
which  he  lodged  with  the 
knts.  The  defendants  there- 
ii-ansferred  the  goods  in 
[>oks  to  his  name,  and  ac- 
ebited  him  with  warehouse 
nmediately  after  the  goods 
en  so  transferred,  he  be- 
Qsolvent,  and  the  sellers 
e  defendants  notice  to  hold 
»ds  on  their  account.  A 
sion  of  bankruptcy  being 
it  against  the  purchaser, 
intifib  as  his  assignees  de- 
l  the  goods  of  the  defen- 
but  they  delivered  the 
f  them  back  to  the  sellers, 
e  defendants  it  was  ar- 
They  were  justified  in  do- 
on  the  ground  that  the 
right  to  stop  in  transitu 
d  at  the  time  of  Dudley's 
icy.  The  goods  remaining 
e  wharfingers  could  not  be 
red  as  delivered  to  him, 
had  never  exercised  any 
•wnership  over  them.  The 
gers  were  not  his  agents, 
agents  of  the  seUers.  No 
ffect  as  determining  the 
)  stop  in  transitu  could  be 
i  to  the  transfer  in  the 
iger^s  books,  without  en- 
dtering  the  law  upon  this 
;;  as  it  almost  invariably 
IS  that  goods  sent  by  a  car- 


rier are  booked  in  the  name  of 
the  consignee,  and  goods  are 
made  deliverable  to  the  purchaser 
in  almost  every  bill  of  lading. 
The  plaintiffs  argued  —  In  the 
case  of  Hurry  v.  Mangles,  1 
Campb,  452,  it  was  held,  that  if 
goods  when  sold  remain  in  the 
warehouse  of  the  vendor,  and  he 
receives  warehouse  rent  for  them, 
this  amounts  to  a  delivery  of  the 
goods  to  the  purchaser,  so  as  to 
put  an  end  to  the  vendor's  right 
of  stopping  them  in  transitu. 
Here,  rent  had  been  chained  by 
the  defendants  to  the  purchaser 
from  the  time  they  transferred  the 
goods  into  his  nama  There  is  a 
clear  difference  between  the  case 
of  a  carrier  and  that  of  a  ware- 
houseman or  wharfinger  like  the 
defendants.  While  the  goods  are 
in  the  hands  of  the  carrier,  they 
are  still  in  transitu;  but  when 
they  come  to  the  warehouseman 
or  wharfinger  who  finally  holds 
them  for  the  real  owner,  they 
have  reached  their  destination, 
and  the  transit  is  at  an  end. 
Lord  Ellenborough,  "  The  goods 
having  been  transferred  into  the 
name  of  the  piu-chaser,  it  would 
shake  the  best  established  princi- 
ples, still  to  allow  a  stoppage  in 
transitu.  From  that  moment  the 
defendants  became  trustees  for  the 
purchaser,  and  there  was  an  exe- 
cuted delivery  as  much  as  if  the 
goods  had  been  delivered  into  his 
own  hands.  The  payment  of  rent 
in  these  cases  is  a  circumstance  to 
shew  on  whose  account  the  goods 
are  held ;  but  it  is  immaterial 
here,  the  transfer  in  the  l)Ooks 
being  of  itself  decisive.      I  am 
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clearly  of  opinion  that  the  as- 
signees are  entitled  to  recover." 
There  was  a  verdict  for  the  plain- 
tiflfe.  In  the  ensuing  term,  the 
Attomey-GJeneral,  for  the  defen- 
dants, expressed  his  acquiescence 
in  the  direction  of  the  Judge  at 
Nisi  Prius  ;  but  moved  to  reduce 
the  damages,  on  an  affidavit,  stat- 
ing, that  as  to  one  parcel  of  the 
butters,  no  transfer  had  been  made 
in  the  defendants'  books  to  the 
bankrupt  before  the  bankruptcy. 
In  respect  to  this  parcel,  the  facts 
were,  that  Dudley  having  received 
the  delivery  note  from  the  vendor, 
sent  it  to  the  defendants,  in  whose 
warehouse  the  goods  were  lying  ; 
and  that  they  neither  made  any 
transfer  in  their  books  to  his 
name,  nor  did  anything  to  testify 
that  they  accepted  the  delivery 
note  or  held  these  goods  on  his 
account.  There  had  been  no  de- 
livery therefore  of  this  parcel,  and 
the  right  of  stopping  in  transitu 
still  subsisted  when  the  vendor  in- 
terfered. Lord  Ellenborough. 
— "  After  the  note  was  delivered  to 
the  wharfingers,  they  were  bound 
to  hold  the  goods  on  account  of 
the  purchaser.  The  delivery  note 
was  sufficient,  without  any  actual 
transfer  being  made  in  their  books. 
Prom  thenceforth,  they  become 
the  agents  of  Dudley,  the  bank- 
rupt. They  themselves  might 
have  a  lien  on  the  goods,  and  be 
justified  in  detaining  them  till 
that  was  satisfied  ;  but  as  between 
vendor  and  vendee,  the  delivery 
was  complete,  and  the  right  to 
stop  in  transitu  was  gone."  The 
other  Judges  concurred,  and  a  rule 
to  shew  cause  was  refused. 


2.  Where  the  seller  do 
furnish  the  purchaser  wit 
written  evidence  of  his  title 
articles  sold,  a  re-sale  by  tl 
chaser  will  not  destroy  the  o 
seller's  right  of  stoppage  if; 
situ.  In Oraven V.Ryder,  6 
433,  the  articles  sold  were  k 
on  board  of  a  vessel  for  f 
account  of  the  sellers.  Afl 
sale,  the  original  purchas* 
re-sold  the  articles,  and  th 
ter  of  the  vessel,  without  tl 
el's  privity,  delivered  to  tl 
vendee  a  bill  of  lading  i 
articles  as  being  shipped  b 
The  original  purchaser 
stopped  payment,  the  sel 
claimed  the  goods  fi*om  the 
of  the  vessel,  who  refused  to 
them.  In  the  course  of  th 
the  lighterman  proved  that 
adopted  a  more  precise  fc 
his  receipts  granted  to  the 
for  the  express  purpose  of 
the  shipper  a  command  o\ 
goods  till  the  lighterman' 
was,  according  to  the  usual 
of  trade,  given  up  in  ex< 
for  the  bill  of  lading.  Th 
found  that  the  receipt  given 
original  seller  was  restricte 
that  nothing  had  been  d( 
them  to  alter  their  right  of 
sion  of  the  goods.  It  was 
wards  moved  on  the  part 
defendant,  to  set  aside  the  \ 
and  enter  a  nonsuit,  bi 
Court  refused  to  grant  s 
GiBBS,  C.  J.,  observed, — "  : 
sively  of  the  particular  fc 
the  receipt  for  the  goods,  I 
the  practice  is,  that  the 
who  is  in  possession  of  the  1 
man's  receipt  is  the  perse 
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the  bill  of  lading,  which 

0  be  given  only  to  the 
of  that  receipt,  conse- 
the  holder  of  that  receipt 

1  control  over  the  goods, 
until  he  has  exchanged 

npt  for  the  bill  of  lad- 
delivery  order  presented 
arfinger  which  he  is  not 
0  obey,  and  which  is  not 
.  by  him,  will  not  prevent 
;r  exercising  his  right  of 
J  in  transitu.  In  LacJdn- 
itherton,  8  Scotta'  N.  R. 
goods  sold  were  ware- 
in  the  West  India  Docks 
ame  of  the  importer  who 
n,  and  the  purchaser  re- 
tm,  and  gave  a  delivery 
the  sub-purchaser.  The 
ompany  declined  to  act 
is  order,  and  required  the 
f  the  importer  in  whose 
le  goods  were  warehoused ; 
•re  an  order  from  the  im- 
ould  be  obtained,  the  sub- 
?r  became  bankrupt.  The 
3ld  that  his  assignees  were 
tied  to  maintain  trover  for 
ds,  and  that  the  original 
er  of  the  goods  was  not 
)y  the  delivery  order  given 
fix)m  intercepting  the  de- 
TiNDAL,  C.  J.,  observed, — 
8  an  action  brought  by  the 
«  of  Messrs.  Paul  and  Son, 
)t8,  to  recover  the  value  of 
deals  purchased  by  the 
)ts  before  their  bankruptcy, 
;  paid  for ;  and  the  ques- 
Whether,  upon  the  facts 
)peared  in  evidence,  they 
)pped  by  the  vendor  before 
J  ?    It  appears  to  me  that 


the  stoppage  did  take  place  before 
the  deals  reached  the  hands  or 
possession  of  the  vendees.  In 
order  to  prevent  an  unpaid  vendor 
from  intercepting  goods  or  stop- 
ping them  in  transitu^  there  must 
have  been  a  delivery  either  actual 
or  constructive.  Now,  here  it  is 
not  suggested  that  there  was  an 
actual  delivery ;  the  sole  question 
therefore  is,  Was  there  a  con- 
structive delivery  ?  The  only 
ground  upon  which  it  can  be  con- 
tended that  there  was  a  construc- 
tive delivery,  was,  that  on  the 
12th  of  October  1839,  the  bank- 
rupts obtained  from  the  defendant 
an  order  upon  the  Dock  Company 
to  deliver  the  deals  to  them.  If 
that  delivery  order  had  been  sign- 
ed by  Tindal,  the  importer  by 
whom  the  deals  were  originally 
deposited  with  the  Company,  and 
in  whose  name  they  were  still 
held  by  them,  all  would  have  been 
clear ;  there  would  then  have  been 
a  constructive  delivery  of  the 
goods  to  Paul  and  Son,  and  would 
have  vested  the  property  in  them, 
and  their  assignees,  the  present 
plaintiflfe,  might  have  maintained 
trover  for  them.  But  the  order 
appeared  to  have  been  signed  by 
Congreve  and  Atherton,  persons 
who,  so  far  as  the  Dock  Company 
was  concerned,  were  strangers  to 
the  goods ;  and  the  question  is, 
Whether  it  was  a  document  that 
the  Dock  oflScers  were  bound  to 
obey  ?  They  were  neither  the 
servants  nor  agents  of  Congreve 
and  Atherton,  but  of  Tindal,  by 
whom  the  deals  were  deposited 
with  the  Company,  and  in  whose 
name  they  stomi  in  their  books ; 
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and  therefore  it  was  in  effect  the 
delivery  of  that  which  was  no 
order  at  all.  I  am  unable  to  dis- 
tinguish the  case  in  principle 
from  Dixon  v.  TcUea,  5  B.  and 
Ad.  313 ;  2  N.  and  M.  177,  though 
in  some  of  its  circimistances  it 
differs  from  that  case,  it  clearly 
falls  within  the  doctrine  the  Judges 
there  laid  down.  On  the  part  of 
the  plainti£b  it  was  contended 
that  the  defendant  is  estopped  by 
the  delivery  order — ^that  it  does 
not  lie  in  his  mouth  to  say  that  he 
was  not  in  a  situation  to  be  able 
to  give  a  valid  order.  If  the 
situation  of  the  bankrupts  had 
been  at  all  varied  in  interest  by 
the  omission  of  the  defendant  to 
procure  a  proper  delivery  order, 
the  case  might  have  had  a  differ- 
ent aspect  But  they  had  not 
paid  for  the  goods.  Their  assig- 
nees are  standing  upon  a  strict 
point  of  law.  I  am  of  opinion 
that  the  nonsuit  is  right."  Colt- 
man,  J. — "  I  am  of  the  same 
opinion.  The  only  case  in  reality 
relied  upon  by  the  plaintiffs  is 
Harman  v.  Anderson^  2  Campb. 
243.  As  to  Withers  v.  Lyaa^  2 
Campb,  237,  the  point  there  de- 
cided was  altogether  different  ; 
and  the  case  is  only  material  in 
so  far  as  it  recognises  the  autho- 
rity of  Harman  v.  Anderson. 
Neither  has  Lucan  v.  Dorien^  7 
Taunt.  278, 1  Moore  29,  any  bear- 
ing  upon  this  case ;  the  question 
did  not  arise  there  upon  the  ven- 
dor's right  to  stop  in  transitu. 
Harman  v.  Anderson  undoubtedly 
shews  that  an  order  upon  a  wharf- 
inger, though  not  acted  upon,  is 
binding  on  the  party  by  whom  it 


is  given.  But  the  grounc 
is,  that  the  order  is  one 
wharfinger  is  bound  to  ob 
he  becomes  the  agent  of 
son  to  whom  he  is  directs 
liver,  or  for  whom  he  is 
to  hold  the  goods.  Hei 
ever,  the  order  signed  by  ( 
and  Atherton  was  whollj 
ative  to  constitute  the  Do 
pany  the  agents  of  Paul  t 
As  therefore  there  was  n 
delivery  of  the  deals  to  tl 
rupts,  and  they  were  not 
any  agents  of  theirs,  ther 
delivery  either  actual  or  ( 
tive  so  as  to  deprive  the 
vendor  of  his  right  to  st 
in  transitu.  The  only 
upon  which  the  plaint 
their  claim  is,  that  the  h 
the  order  by  Ck)ngreve  an< 
ton  operates  as  a  kind  of 
and  that  it  is  not  comp 
the  defendant  to  say  tl 
order  was  not  duly  mac 
in  general  such  an  est 
not  aUowed  to  prevail  ui 
situation  of  the  party  1 
changed.  That  is  not 
here :  the  goods  were  not 
by  Paul  and  Son  ;  they 
bill,  which  turned  out  to 
waste  paper.  I  am  the 
opinion  that  the  defenda: 
estopped  from  saying  i 
property  in  the  goods  di( 
point  of  law  pass  to  Paul 
by  that  delivery  order." 
4.  Where  the  seller 
goods  in  his  own  ware! 
delivery  order  to  the  p 
will  not  deprive  the  sell* 
right  of  lien  if  the  purcl 
come  bankrupt  before  tl 
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loved  from  the  warehouse. 
mley  v.  Crump^  4  Ad.  and 
,  the  seller  gave  the  pur- 
a  delivery  order  in  these 
— "  We  hold  to  your  order 
»  red  wine,  and  marked, 
it  free,  to  29th  November 

In  an  action  of  trover  at 
(tance  of  the  bankrupt's 
3,  it  was  proved  at  the  trial 
10  invariable  mode  of  de- 
;  goods  sold  while  in  ware- 
in  Liverpool,  was  by  the 
handing  to  the  vendee  de- 
orders,  but  evidence  was 
[nitted  to  prove  that  the 
Q  question  was  equivalent 
Dcepted  delivery  order,  and 
lot  proved  that  the  sellers 
ade  any   transfer  in  their 

Lord  Abinger,  C.  B.,  held 
0  sufficient  delivery  was 
to  divest  the  seller  of  his 
id  observed,  that  the  giving 
ivoice  or  bill  of  lading  does 
:e  away  the  right  to  stop  in 
u,  if  there  has  been  no  ac- 


tual delivery  of  the  goods,  and  he 
directed  a  nonsuit,  giving  leave  to 
move  to  enter  a  verdict  for  the 
plaintiff'  for  the  value  of  the  wine. 
In  disposing  of  the  motion,  that 
such  a  verdict  might  be  entered  or 
a  new  trial  granted,  Lord  Den- 
man,  C.  J.,  delivered  the  judgment 
of  the  Court,  refusing  the  motion, 
and  after  referring  to  the  custom 
proved  at  the  trial  with  respect  to 
delivery  orders,  observed, — "  There 
was  a  total  failure  of  proof,  that 
where  a  vendor  who  is  himself  the 
warehouseman,  sells  to  a  party 
who  becomes  bankrupt  before  the 
goods  are  removed  from  the  ware- 
house, the  delivery  order  operates 
by  reason  of  this  custom  to  prevent 
a  lien  from  attaching,  and  I  think 
it  is  not  contended  that  there  is 
any  general  usage  which  could 
divest  this  right  .in  such  a  case 
upon  the  insolvency  of  the  vendee. 
Cases  have  been  cited,  but  none 
where  the  question  arose  between 
the  original  vendor  and  vendee." 


a  seller  assents  to  a  sale  by  the  original  purchaser  to  a  suh- 
lee,  his  riglit  of  lien  and  of  stoppage  in  transitu  are  thereby 


STOVELD  V,  HUGHES. 


trover  for  timber,  which  was  tried  before  the  Lord  Chief  june  28.  isi 
sr  in  Sussex,  in  the  summer  of  1810,  it  appeared  that  the        "^ 
r  was  originally  the  property  of  the  defendants,  and  was  14  East  808 
at  their  wharf  at  Moat  Bridge  on  the  25th  of  November 
,  when  it  was  sold  by  them  to  W.  and  H.  Dixon,  and  was 
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Stovkld     thereupon  jointly  marked  by  the  servants  and  agent  of  the  de- 
HuGHBs.     fendants  and  the  Dixons  with  the  letters  W.  H.  D.,  and  with  a 
runelsTisii.  private  mark  of  the  latter,  in  the  presence  of  the  defendants, 
who  then  said  that  they  would  send  the  timber  to  Shoreham. 
The  price  to  be  paid  by  the  Dixons  was  £l027,  and  their 
agent  gave  the  defendants  bills  to  that  amount,  at  the  usual 
credit  in  this  trade  of  three  months.    A  small  quantity  of  the 
timber  was  soon  afterwards  forwarded  by  the  defendants  to 
jiEgypt  wharf,  (which  is  a  stage  for  delivery  when  it  is  to  be 
carried  to  London,)  and  another  small  quantity  was  forwarded  \ 
by  them  to  Shoreham  wharf.     The  rest  remained  at  Moat  j 
Bridge  wharf,  and  was  sold  some  time  early  in  December  bj  ' 
the  Dixons  to  the  plaintiff,  who  paid  them  for  the  same.    Be- ; 
tween  the  16th  and  29th  of  December,  (for  the  witnesses  dif^ 
fered  as  to  the  day,)  Wilkinson,  the  plaintiffs  agent,  came  to 
Moat  Bridge  wharf,  with  a  notice  from  the  Dixons  to  deliver 
the  timber  to  the  plaintiflF.     Wilkinson  there  saw  Hughes,  one 
of  the  defendants,  whom  he  informed  that  the  plaintiff  had> 
bought  the  timber  of  the  Dixons  ;  to  which  Hughes  answered^; 
that  it  was  very  well,  and  that  he  would  go  out  with  him  aod' 
shew  him  the  timber  :  they  accordingly  went  on  the  whaii 
where   Wilkinson   found   the  timber    before   marked  by  the 
Dixons,  on  which  he  put  the  further  mark  of  W.  S.,  the  plain- 
tiff's initials  ;  and  some  of  the  timber  was  thus  marked  in  the 
presence  of  the  defendant  Hughes.    Wilkinson  then  told  Hughes 
to  send  no  more  of  the  timber  to  the  Dixons,  to  which  Hughes 
made  no  objection.     The  timber  was  not  proved  to  have  been 
measured  on  the  part  of  the  plaintiff,  but  he  had  given  Wilkin- 
son an  account  of  it,  which  Hughes  compared  with  his  own  ac- 
count of  it,  and  it  was  found  that  they  agreed.    It  appeared 
further,  that  the  Dixons  were  suspected  by  the  plaintiff  to  be  in 
a  failing  condition  early  in  the  month  of  December  ;  and  on  the 
4th  of  January  1810,  Hughes  said  to  the  plaintiff,  that  the 
time  of  payment  (meaning  of  the  Dixons'  bills  to  the  defendants 
for  the  price  of  the  timber)  was  coming  round,  and  that  he 
must  see  the  Dixons  upon  it ;  otherwise  he  must  come  to  the 
plaintiff,  as  he  understood  that  he  had  bought  it :  on  which  the 
plaintiff  told  Hughes  that  he  had  settled  with  the  Dixons,  who 
bad  got  bills  for  the  amount ;  and  that  he  was  apprehensiTe 
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ike  defendants  would  not  be  paid.  The  defendants'  bills  from  Stoteld 
he  Dixons  were  in  fact  dishonoured,  and  the  defendants  claimed  Huauias. 
0  stop  in  transitu  as  well  the  timber  which  had  been  sent  for-  june^isii 
nrd  to  .^gypt  and  Shoreham  wharfs,  which  he  had  given 
otice  to  the  respective  wharfingers  not  to  deliver  to  the  plain- 
S,  as  that  part  which  still  remained  at  Moat  Bridge  wharf ; 
le  whole  of  which  timber  at  each  place  had  been  sold  by  the 
ixons  to  the  plaintifi*,  and  marked  by  him  in  the  manner 
^re  stated.  A  formal  demand  of  the  timber  was  made  by 
16  plaintiff  on  the  defendants  at  Moat  Bridge  wharf  on  the 
th  of  March,  who  refused  to  deliver  it ;  and  on  the  5th  of 
pril  another  demand  was  made  of  them  to  draw  down  the 
anainder  of  the  timber  to  the  barges,  when  an  ofier  was  made 
»pay  the  wharfage,  if  any  were  due ;  but  the  defendant  Hughes 
tid  that  no  wharfage  was  due,  and  refused  to  part  with  it. 
lie  wharfingers  of  Mgypt  and  Shoreham  wharfs  proved  that 
«t8  of  the  timber  had  been  delivered  there  by  the  defendants 
t  account  of  the  Dixons ;  but  the  plain tifi*'s  mark  was  on  it  as 
Idas  that  of  the  Dixons :  and  the  Shoreham  wharfinger  after- 
irds  used  some  of  it  by  the  permission  of  the  plaintifi*,  and 
as  to  pay  him  for  it :  but  he  had  before  had  the  leave  also  of 
le  Dixons  to  use  some  part,  and  they  had  told  him  that  they 
lould  send  for  the  rest  to  forward  it  to  London.  The  wharf- 
igers  afterwards  received  notice  from  the  defendants  not  to 
diver  it. 

The  question  made  at  the  trial  upon  the  whole  of  the  evi- 
cnce  was.  Whether  there  was  such  a  delivery  of  the  timber  by 
be  defendants  to  the  Dixons,  as  would  prevent  the  defendants 
rom  stopping  it  in  transitu  against  the  vendee  of  the  Dixons  1 
ad  a  verdict  passed  for  the  plaintiff,  by  the  direction  of  the 
xnu)  Chief  Baron,  for  £1027,  the  value  of  the  timber  ;  his 
iOrdsliip  relying  principally  on  the  part-delivery  of  the  timber 
^hich  had  been  made  by  the  defendants  on  account  of  the 
HxoDS  at  iEgypt  and  Shoreham  whar&  ;  and  on  the  notice  to 
be  defendants  of  the  sale  by  the  Dixons  to  the  plaintiff,  to 
rhich  the  defendants  had  made  no  objection  :  and  considering 
ic  contract  to  be  entire,  and  the  bills  received  by  the  defen- 
ADts  from  the  Dixons  to  have  been  received  for  the  whole ; 
lat  the  possession  of  a  part  by  the  Dixons  under  that  entire 
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Stovbld     contract  and  payment,  and  the  implied  assent  of  the  defendants 

HuoiiEs.     to  the  sale  made  by  the  Dixons  to  the  plaintiff,  bound  the  de* 

June'isrisii.  fendants  to  deliver  the  remainder  of  the  timber  to  the  vendee 

of  the  Dixons ;  although  the  greater  part  of  it  still  remained  oi 

the  wharf  of  the  defendants,  and  the  Dixons'  bills  had  ulti* 

mately  been  dishonoured. 

A  new  trial  was  moved  for  in  last  Michaelmas  Term,  when 
the  Court  recommended,  if  the  parties  could  agree  upon  titi 
facts,  to  state  them  in  a  special  case  ;  but  this  not  having  beei 
settled,  the  question  before  made,  as  to  the  defendants'  light  U 
stop  the  goods  in  transitu^  now  came  on  to  be  argued  upon  1M 
Judge's  report. 

Garbow  and  D'Otley  shewed  cause  against  the  rule,  ad! 
contended  that  the  circumstances  of  the  case  shewed  an  actodl 
delivery  of  the  timber  by  the  defendants  to  the  Dixons,  Al 
original  vendees,  in  the  first  instance,  and  afterwards  to  thlj 
plaintiff,  the  sub-vendee ;  either  of  which  would  be  su£Scient  i 
sustain  the  action  :  and  that  the  defendants,  after  such  actdj 
delivery,  had  no  lien  on  the  timber  for  the  price,  nor  any  ri^ 
to  stop  in  transitu.  After  the  sale  to  the  Dixons,  the  timbd 
was  taken  possession  of  by  them,  through  the  agency  of  ih(M 
servants,  who,  in  the  presence  and  with  the  assistance  of  tii< 
defendants'  servants,  put  the  marks  of  the  Dixons  upon  tU 
pieces  ;  which  was  as  complete  a  delivery  by  the  vendors,  anl 
a  taking  possession  by  the  vendees,  as  the  subject-matter,  i 
bulky  commodity,  would  admit  of.  A  part  of  it  was  afterwardi 
forwarded  to  Shoreham,  the  original  intended  place  of  destint* 
tion,  and  another  part  to  -^gypt  wharf,  by  the  orders  of  tW 
Dixons,  dealing  with  it  as  their  own  ;  having  before  given  Will 
for  the  whole  at  the  usual  credit.  But  further,  the  vended 
dealt  with  it  as  their  own,  by  making  a  sale  of  it  to  the  plaiBfi 
tiff,  the  sub-vendee  ;  and  this  with  the  knowledge  of  the  voK 
dors,  and  without  objection  by  them.  This  brings  it  within  tf* 
case  of  Chaplin  v.  Roger s^  1  East  1.92,  where  after  a  bargaia 
and  sale  of  a  stack  of  hay  between  the  parties  on  the  spot,  the 
vendee  having  sold  a  part  of  it  to  another,  who  took  such  part 
away,  was  held  to  be  evidence  of  such  an  actual  possessioi 
taken  of  the  commodity  by  the  original  vendee  of  the  whofe 
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Dg  with  it  as  his  own  upon  the  delivery  of  the  original     Siovno 

IS  to  take  the  case  out  of  the  statute  of  frauds.    [Lobd     evqum. 

BOUGH9  C.  J. — The  change  of  mark  from  A.  to  B.  on  jime^isii. 

goods  in  a  warehouse,  hy  the  direction  of  the  parties, 

rly  held  by  the  House  of  Lords,  in  a  late  case,  to 

a  an  actual  deUvery  of  the  goods  ;  and  this,  after  three 

;ument  at  their  Bar  :  though  I  own  it  appeared  to  me 

case  only  required  to  be  stated  in  order  to  be  disposed 

e.]  Here  too  the  plaintiff's  agent,  after  the  sale  to  him 

ie  known  to  the  defendants,  put  his  mark  upon  the 

1  the  presence  of  one  of  the  defendants,  without  any 

made  by  him  at  the  time.  They  also  referred  to 
V.  Le  Bret,  1  Gampb.  233,  and  Anderson  v.  Scott,  14 
5,  at  the  sittings  before  Lord  Ellbnbobouqh,  C.  J. ; 
e  marking  of  goods  by  purchasers,  at  the  time  of  the 
between  the  parties,  was  held  to  be  a  delivery  and 
>ssession  by  the  vendees,  so  as  to  take  the  case  out  of 
te  of  frauds ;  though  in  fEict  the  goods  remained  for 
le  afterwards  imder  the  care  of  the  vendors.  [Lord 
ROUGH,  C.  J. — ^1  presume  that  the  cases  of  Hodgson  v. 
\  IL  440,  and  Hanson  y. Meyer,  6  East  614,  will  be 
the  defendants^  counsel  to  shew  that  a  part-payment 
irt-delivery  of  goods,  will  not  divest  the  vendors'  right 
%  transitu,  or  their  lien  on  the  remainder :  but  in  the 
e  was  no  possession  taken  by  the  vendee ;  and  in  the 
mething  more  remained  to  be  done  before  the  contract 
plete.]  In  Slvbey  v.  Hayward,  2  H.  Bl.  504,  a  part- 
to  the  sub-vendee  under  a  bill  of  lading,  upon  the 
f  the  ship,  was  held  to  put  an  end  to  the  transitus,  as 
it  to  a  taking  possession  of  the  whole  by  such  sub- 

And  this  case  is  also  governed  by  JSllis  v.  Hunt,  3 
4,  where  the  assignee  of  the  vendee  putting  his  mark 
;oods,  while  they  were  at  the  inn  in  their  way  to  the 
was  held  to  be  a  taking  possession  by  the  assignee, 
•evented  any  subsequent  stopping  in  transitu. 

TAT,  CONTRA,  Contended,  that  the  cases  which  had  been 
led  upon  the  statute  of  frauds,  where  the  only  question 
^ther  there  had  been  a  binding  contract  of  sale,  did  not 
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SfoviLD  conclude  the  right  of  stopping  in  transitu ;  which,  admitting 
Hvom.  ^^^  contract  of  sale  in  the  first  instance,  gave  the  vendor  aa 
"STisu  ®q^^We  right  to  repossess  himself  of  the  goods,  upon  the  iin 
solvency  of  the  original  vendee,  at  any  time  after  the  goods 
were  in  fact  out  of  his  possession  in  their  way  to  the  vendefl^ 
and  before  the  vendee  had  actually  or  constructively  taken  ft 
possession  of  them  exclusive  of  the  vendor.  In  EUis  v.  Hwi^ 
and  most  of  the  other  cases  where  a  constructive  possessioi 
had  been  taken  by  the  vendee  or  his  representative,  the  goodi 
had  been  put  in  transitu  by  the  vendor,  and  were  in  the  acto^ 
possession  of  carriers  and  other  middle  persons,  who  might  M 
considered  as  the  common  agents  of  both  parties :  the  goodi 
had  also  arrived  at  the  end  of  their  journey :  but  here  till 
greater  part  of  the  timber  continued  unpaid  for  in  the  hands 
the  original  vendors,  upon  the  credit  of  the  original  ven( 
and  therefore,  upon  their  insolvency,  the  vendors  had  a  right 
retain  so  much  of  the  timber  as  remained  in  their 
and  to  stop  in  transitu  that  which  was  in  the  progress  of 
delivery  to  the  vendees,  but  had  not  reached  its  uli 
destination.  After  a  contcact  of  sale,  the  right  of  retaining 
of  stopping  in  transitu  only  itrises  upon  the  insolvency  of 
original  vendees ;  and  no  transfer  of  their  right  to  anoi 
while  the  contract  is  still  executory,  and  before  the  vendees 
their  assigns  have  obtained  a  possession  of  the  goods 
from  and  exclusive  of  the  possession  of  the  vendors  and  of 
middlemen  employed  in  the  transit,  can  prevent  the  ven 
from  retaining  or  repossessing  themselves  of  the  goods  in  thar 
own  possession  or  in  transitu.  While  the  goods  are  in  tbi 
hands  of  middlemen,  as  carriers,  wharfingers,  warehousemflV 
and  the  like,  an  order  to  them  from  the  vendors,  to  deliver  lii 
the  vendees,  is  an  executed  delivery,  and  puts  an  end  to  Al^ 
transit  as  between  those  parties.  So  where  the  subjedrmatWj 
of  sale  was  one  entire  thing,  the  disposal  by  the  vendee  of  aaf 
part  of  that  thing,  and  a  separation  of  sudi  part  firom  the  if 
mainder,  shewed  a  distinct  and  exclusive  possession  in  hxi  d 
the  property  by  the  vendee  thus  dealing  with  it,  because  ha 
could  not  have  possessed  himself  of  a  part  without  taking  pea- 
session  of  the  entire  subject-matter.  But  all  those  cases  ait 
distinguishable  from  the  present    Here  the  subject-matter  of 
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te  contract  was  divisible  in  its  nature,  and  was  in  fact  divided  Stotud 
;the  time  of  the  sub-sale  to  the  plaintiff;  for  before  that  time  huokib. 
part  of  the  timber  had  been  sent  off  by  the  defendants  to  junel^isii. 
loreham,  the  first  intended  place  of  destination  for  the  whole ; 
d  another  small  part  to  ifigypt  wharf,  which  appeared  to 
Te  been  destined  to  London.  Then  with  respect  to  the  sup- 
Bed  assent  of  the  defendants  to  the  sub-sale  to  the  plaintiff 
on  the  Dixons ;  the  first  notification  of  the  transfer  was  made 
the  defendants  between  the  16th  and  29th  of  December, 
lich  waa  before  the  known  insolvency  of  the  Dixons,  and 
»«fore  the  defendants  then  had  no  right  to  interfere,  either 
I^event  the  marking  of  the  pieces  by  the  plaintiff's  agent,  or 
&n  to  his  taking  them  away,  and  thus  making  it  an  executed 
fivery.  One  of  the  defendants,  therefore,  saying  that  it  was 
ry  well,  could  not  affect  their  legal  or  equitable  rights  in  the 
snt  which  afterwards  happened,  and  out  of  which  their  right 
stop  the  goods  arose.  They  had  done  no  act  to  induce  the 
imtiff  to  purchase  from  the  Dixons,  nor  were  they  parties  to 
^transaction.  The  defendants  might  reasonably  suppose,  as 
iiing  was  said  to  the  contrary  at  that  time,  that  the  plaintiff 
1  purchased  of  the  Dixons  upon  the  usual  credit ;  and  there- 
e  there  was  nothing  to  call  upon  the  defendant  Hughes  to 
e  any  other  answer  than  what  he  did ;  it  not  being  then 
lertained  that  the  Dixons'  bills  would  not  be  paid  :  it  was  not 
the  4th  of  January  that  the  plaintiff  disclosed  to  the  defen- 
its  that  he  had  already  paid  for  the  timber. 

Lord  Ellknbobough,  C.  J. — The  defendants  were  the  only 
nons  who  could  contravene  the  sale  and  delivery  to  the 
imtiff  from  the  Dixons ;  and  when  that  sale  was  made  known 
the  defendant  Hughes,  before  the  29th  of  December,  he 
lented  to  it,  by  saying  very  well,  and  to  the  marking  of  the 
iber  by  the  plaintiff's  agent,  which  took  place  at  the  same 
le.  If  that  be  not  an  executed  delivery,  I  know  not  what  is 
Then  all  inquiry,  as  to  what  happened  after  the  29th  of 
cember,  is  beside  the  purpose.  It  signifies  nothing  what  was 
\  ulterior  destination  of  the  goods  after  an  executed  delivery. 
indeed,  the  marking  of  the  timber  by  the  plaintiff's  agent  at 
at  Bridge  had  not  been  done  with  the  knowledge  and  con- 
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GroTKLti  sent  of  the  defendants,  the  vendors,  it  may  be  admitted  for 
HuGHXB.  this  purpose,  that  they  would  not  have  been  bound  further  tliaa 
Jime^isii.  t^^y  w^re  already  bound  by  what  had  taken  place  as  between 
them  and  the  original  vendees  :  but  by  what  had  passed  on  or 
before  the  29th9  the  defendants  recognised  the  transfer  of  the 
property  to  the  plaintiff,  and  from  that  time  a  new  penoft 
became  liable  to  them  for  the  wharfage. 

Grose,  J. — There  was  an  express  assent  by  the  defendanii 
to  the  transfer  of  the  property  from  the  Dixons  to  the  plainti£ 

Le  Blanc,  J. — The  plaintiff  having  given  notice  to  the  di 
fendants  that  the  Dixons  had  sold  the  property  to  him,  and 
then  marking  them  as  his  own,  made  an  end  of  the  transit^ 
the  defendants  could  no  longer  retain  or  stop  the  timber. 

Batley,  J. — It  is  clear  that,  afler  the  defendants'  assent  i 
the  transfer  from  the  Dixons  to  the  plaintiff,  and  to  the : 
ing  of  the  timber  by  the  plaintiff's  agent,  the  defendants  < 
no  longer  stop  it  in  transitu. 

Rule  discharged. 


May  6, 1796. 

E. 
2  H.  Bl  504. 


Partial  delivery,  where  there  appears  no  intention  to  separate  fc 
part  delivered  from  the  rest,  will  he  held  equivalent  to  delivenf  4 
Ike  whole,  and  will  thereby  put  an  end  to  the  transitus,  hd  oAifii 
wise  if  a  separation  of  the  part  delivered  from  the  remaiM 
appear  to  be  intended. 

L— SLUBEY  v.  HEYWARD. 

In  this  action  of  trover  for  a  quantity  of  wheat,  a  speciil 
verdict  was  found  at  Guildhall,  which  stated. 

That  7061  bushels  of  wheat,  the  property  of  the  plaintift 
on  the  23d  of  January  1793,  at  Baltimore  in  Marylimd,  yr^ 
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siiipped  by  them  on  board  a  ship  called  the  Pomona,  by  the      slubit 
order  and  for  the  account  of  George  and  Henry  Browne,  to  be    hbtwa&b. 
paid  for  by  the  said  George  and  Henry  Browne  at  a  future  day.  MayTiim. 
That  the  defendant,  Heyward,  on  the  same  day  and  year  at 
Baltimore,  being  then  the  master  of  the  said  ship,  signed  five 
hills  of  lading,  whereby  he  acknowledged  the  said  7061  bushels 
of  wheat  to  have  been  shipped  on  board  the  said  ship,  and 
undertook  to  deliver  the  same  at  the  port  of  Cork,  or  a  market 
to  the  said  George  and  Henry  Browne,  or  their  assigns.     That 
one  of  the  said  bills  of  lading,  afterwards  and  before  the  arrival 
of  the  said  ship  and  cargo  at  Waterford  hereafter  mentioned, 
vas  transmitted  by  the  said  plaintiffs  to  the  said  George  and 
Henry  Browne,  and  the  said  George  and  Henry  Browne  afler- 
irards,  on  the  7th  of  March  1793,  sold  the  said  7061  bushels 
of  wheat  to  Claude  Scott,  and  thereupon  indorsed  the  said  bill, 
thereby  ordering  and  directing  the  master  of  the  said  ship  to 
deliver  the  said  7061  bushels  of  wheat  to  the  said  Claude  Scott 
or  his  assigns,  and  delivered  the  same  bill  of  lading  so  indorsed 
to  the  said  Claude  Scott,  together  with  an  invoice  of  the  cargo  of 
the  said  ship,  and  at  the  same  time  drew  four  bills  of  exchange 
on  the  said  Claude  Scott,  payable  three  months  after  date,  for 
8e?eral  sums  of  money,  mentioned  in  the  said  bills  of  exchange, 
the  amount  of  and  as  and  for  the  price  of  the  said  wheat, 
^hich  said  bills  of  exchange  the  said  Claude  Scott  accepted 
and  duly  paid.     That  the  said  Claude  Scott  afterwards,  and 
before  the  arrival  of  the  said  ship  and  cargo  at  Falmouth  after- 
mentioned,  indorsed  and  delivered  the  same  bill  of  lading  to 
the  two  other  defendants,  the  Foxes,  thereby  ordering  and 
directing  the  master  of  the  said  ship  to  deliver  the  said  7061 
bushels  of  wheat  to  those  defendants,  with  an  intent  that  they, 
as  the  agents  of  the  said  Claude  Scott,  should  and  might  on  his 
account  receive  and  take  possession  of  the  said  7061  bushels 
of  wheat     That  the  said  ship,  with  the  said  wheat  on  board, 
Boon  after  the  making  the  said  bill  of  lading,  sailed   from 
^timore,  and  on  the  5th  of  March  1793,  arrived  at  the  port 
^Waterford  in  Ireland,  the  course  of  the  ship  towards  Cork 
baving  been  changed  on  account  of  her  having  been  chased  by 
*  French  privateer ;   and  that  the  said  ship,  with  the  said 
wheat  on  board,  afterward  proceeded  from  Waterford  to  Fal- 
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Slubbt  mouth,  by  the  orders  of  the  said  George  and  Henry  Browne, 
HnwABD.  given  by  them  to  the  said  defendant  Heyward  in  that  behalf 
HayXiTOS*  at  the  request  of  the  said  Claude  Scott,  and  arrived  at  Fal- 
mouth on  the  3d  of  April  1793.  That  on  the  4th  of  April  in 
the  same  year,  at  Falmouth,  the  defendant  Heyward  reported 
the  said  ship  at  the  Custom-house  there,  and  made  oath  thai 
the  said  wheat  was  for  the  said  other  defendants,  the  FoxeB 
and  the  Foxes,  on  the  5th  of  April  in  the  same  year,  madi 
entry  of  the  said  wheat  at  the  Custom-house  at  Falmouth  ii 
their  names  as  agents  of  the  said  Claude  Scott  That  8M 
bushels  of  the  said  wheat  were  taken  out  of  the  said  ship,  h] 
the  defendants  the  Foxes,  and  received  and  taken  into  theii 
possession  as  such  agents  of  the  said  Claude  Scott,  and  for  hi 
account  between  the  3d  and  8th  of  April.  That  the  saU 
George  and  Henry  Browne,  on  the  5th  of  April  1 793,  became 
bankrupts,  and  that  they  had  not  at  that  time,  nor  at  any  time 
since,  paid  the  plaintiffs  for  the  said  wheat,  and  that  the  said 
plaintiffs,  on  the  8th  of  April  1 793,  gave  notice  to  the  defend* 
ant  Heyward  not  to  deliver  the  residue  of  the  said  wheat  ii 
the  other  defendants,  the  Foxes,  and  requested  the  said  HejF- 
ward  to  deliver  the  residue  of  the  said  wheat  to  them,  the 
plaintiffs,  and  offered  to  pay  him  the  freight  and  all  other 
charges  due  on  account  of  the  said  cargo,  but  the  said  Hey- 
ward would  not  deliver  the  said  residue  of  the  said  wheat  to 
the  said  plaintiffs,  and  afterwards,  and  before  the  commence- 
ment of  this  action,  delivered  the  same  to  the  said  other  de- 
fendants, who  had  converted  and  disposed  thereof  to  the  use  of 
the  said  Claude  Scott.     But  whether,  &c. 

On  behalf  op  the  Plaintiffs,  Le  Blanc,  Serjt,  argued 
in  the  following  manner : — The  only  question  appears  to  be^ 
Whether  there  be  anything  in  the  finding  of  the  jury  which 
distinguishes  this  case  from  that  of  Lickharrow  v.  Masonf 
That  case  having  been  so  recently  and  so  fully  discussed,  it » 
not  now  necessary  to  agitate  the  question  how  far  a  bill  of 
lading  is  a  negotiable  instrument ;  it  is  sufficient  for  the  plain- 
tiffs  that  they  appear  upon  the  face  of  the  special  verdict  «i* 
titled  to  maintain  the  action.  The  contract  was  between  the 
shippers  of  the  goods  and  the  master  of  the  vessel.     Suppose 
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ippers  had,  before  the  saiUng  of  the  ship,  required  the  smanr 

*  to  unload,  and  give  back  the  cargo  to  them,  could  the  hitwabd. 

*  have  refused,  and  given  at  his  election  a  right  to  an-  MayeTi^de. 
person  to  receive  it  1     If  he  could  not,  neither  could  he 

deliver  the  wheat  in  the  present  instance  to  the  Foxes, 
aving  had  notice  from  the  shippers  not  to  deliver  it ;  he 
lerefore  a  wrong-doer,  and  guilty  of  a  conversion.  The 
is  found  to  have  been  the  property  of  the  plaintiffs,  to 
d  for  at  a  future  day  by  the  consignees  or  their  assigns, 
jfore  the  delivery,  (for  it  cannot  be  contended  that  a  de- 
of  part  of  a  divisible  cargo  was  a  delivery  of  the  whole,) 
isignees  became  bankrupts.  The  case  therefore,  at  least 
as  it  relates  to  the  residue  of  the  goods  undelivered, 

immediately  within  the  authority  of  lAchbarrow  v. 
,  which,  as  it  was  decided  in  the  Exchequer  Chamber, 

the  right  of  stopping  goods  in  transitu ;  and  that  de- 
waa  not  overset  in  the  House  of  Lords,  where  the  case 
)ff  upon  a  venire  de  vovo^  leaving  the  material  points 
rmined.  The  only  difference  between  the  cases  is  this, 
I  Lickbarrow  v.  Mason  the  action  was  brought  by  the 
^es  of  the  bill  of  lading  against  the  assignees  of  the 
lees,  but  in  the  present  case  by  the  owners  against  the 
jes. 

iSHALL,  Serjt.,  CONTRA,  Stated  four  questions  which  he 
to  argue.  1.  What  right  passes  by  the  indorsement  of 
>f  lading  ?  2.  Whether  the  consignor,  after  the  indorse- 
)f  the  bill  of  lading  for  a  valuable  consideration,  may 
e  goods  in  transitu  ?  3.  What  shall  be  deemed  an  end 
transitus?  4.  Whether,  when  part  of  the  goods  have 
elivered  to  the  indorsee  of  the  bill  of  lading,  the  master 
ship  is  justified  in  delivering  the  residue,  after  notice 
he  consignor  not  to  deliver  it  ?  But  the  Court  desired 
»  confine  himself  to  the  two  last  questions,  the  case  of 
rrow  V.  Mascm  having,  in  the  different  stages  of  it,  ex- 
i  all  argument  on  the  two  first.  Marshall  accord- 
began  by  laying  down  this  proposition,  viz.,  that  the 
u«  was  at  an  end  before  the  notice  was  given  by  the 
ffs  to  the  master  of  the  ship  not  to  deliver  the  goods  to 
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BuTBBY  the  agents  of  Scott.  There  must  be  some  period  of  time  when 
HvTWABB.  the  transitua  is  ended,  and  that  period  is  when  the  goods  are 
ii»j^796.  absolutely  or  constructively  come  to  the  possession  of  the  con- 
signee. Here  it  is  stated  that  the  ship  arrived  at  Falmoudi  oil 
the  3d  of  April  1793,  that  on  the  4th  the  master  reported  her 
at  the  Custom-house,  and  there  made  oath  that  the  wheat  im 
for  George  and  Robert  Fox  ;  that  on  the  5th  he  entered  it  ii 
their  names  as  agents  of  Scott,  and  that  between  the  3d  aiid 
the  8th  of  that  month  800  bushels  were  taken  out  of  the  ship^ 
and  received  into  their  possession.  Now,  before  any  part  of 
the  cargo  could  have  been  carried  out  of  the  ship,  ^e  whofe 
must  have  been  delivered  on  board  to  the  agents  of  Scott; 
when  bulk  is  once  broken,  and  any  part  delivered,  it  is  a  de^ ' 
livery  of  the  whole  to  the  consignee,  who  thereby  acquires  t 
constructive  possession  of  the  whole.  Suppose  after  this  any 
part  of  the  wheat  had  been  stolen  from  the  ship,  the  indictment 
must  have  laid  it  as  the  property  of  Scott.  Suppose  any  dam* 
age  done  to  it,  or  any  part  of  it  taken  away,  who  must  haft 
brought  the  action  ?  The  master  could  not,  for  he  had  sworn 
it  to  be  the  property  of  Scott's  agents  ;  the  consignors  could 
not,  for  the  master,  their  agent,  had  pronounced  it  to  be  till 
property  of  others.  Suppose  the  duties  unpaid,  to  whom  wonM 
Government  have  resorted  1  Surely  to  the  persons  whom  the  ■ 
master  had  declared  on  oath  to  be  the  owners.  In  Blakey  t.  \ 
Dimsdcde,  Gowp.  661,  the  Court  held,  that  if  goods  are  bought 
by  sample  to  be  delivered  at  a  future  'day,  and  earnest  paid,  i 
delivery  to  the  vendor's  servant  to  carry  to  the  vendee,  is  i 
delivery  to  the  vendee,  and  vests  the  property  in  him,  and  that 
the  unloading  part  of  the  goods  is  an  actual,  and  not  merely  t 
constructive  delivery. 

;\The  last  question  is.  Whether  the  master  of  the  ship  was  not 
justified  in  delivering  the  800  bushels  to  the  agents  of  Scott> 
and  whether  Scott,  by  the  possession  thus  obtained,  did  not 
acquire  a  perfect  title  ?  Little  more  is  necessary  for  the  do* 
cision  of  this  question  than  to  examine  the  form  of  the  billoC 
lading,  which  is  an  acknowledgment  by  the  master  that  he 
has  received  the  goods  on  board,  to  be  delivered  according  ti> 
the  consignment,  and  concluding  that  any  one  being  accom- 
plished, the  others  shall  be  void.    Now,  when  the  master  has 
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debVered  the  goods  according  to  the  tenor  and  directions  of     slubbt 

iDj  one  of  the  bills,  he  has  performed  his  contract,  and  the    Bmtwavd. 

rest  of  the  bills  are  void.    But  it  is  stated  in  the  special  verdict  BfayMTSS. 

hsi,  the  plaintiffs  on  the  8th  of  April  gave  notice  to  the  master 

lot  to  deliver  the  residue  of  the  wheat  to  the  agents  of  Scott, 

ad  requested  him  to  deliver  it  to  them,  and  tendered  the 

mght  and  other  charges,  but  such  a  notice  could  not  author- 

B  the  master  to  depart  from  his  solemn  contract  to  deliver  the 

oods  to  the  consignee  or  his  assigns.     Even  if  another  bill  of 

iding  had  been  presented  to  him,  instead  of  the  notice  on  the 

th  of  April,  when  part  of  the  cargo  had  been  delivered,  he 

nxild  have  had  his  option  which  of  them  he  should  accom- 

IisIl     This  appears  from  the  evidence  of  the  merchants  in 

^earon  v.  Bowers^  1  H.  Bl.  364,  who  agreed,  "  that  where  there 

le  several  bills  of  lading,  the  captain  may  deliver  the  goods 

0  ^hom  he  thinks  proper ;"  and  from  the  direction  of  LofiD 

!!hief  Justice  Lee,  who  told  the  jury,  "  that  the  captain  was 

tot  concerned  to  examine  who  had  the  best  right  on  the  difFer- 

nt  bills  of  lading.     All  he  had  to  do,  was  to  deliver  the  goods 

ipon  one  of  the  bills  of  lading,^'  and  therefore  directed  them  to 

ind  for  the  defendant.     If  then  the  master  were  justified  in 

lelivering  the  residue  of  the  goods  to  the  agents  of  Scott,  after 

he  notice  from  the  plaintiffs,  Scott  acquired  a  legal  possession 

18  well  as  a  legal  title  :  and  it  was  admitted  at  the  trial,  and 

t  is  to  be  inferred  from  the  special  verdict,  that  he  had  a  right 

to  retain  all  that  was  legally  delivered  to  him.     Supposing, 

therefore,  that  the  goods  might  have  been  stopped  in  transitu^ 

the  transitus  was  at  an  end  ;  all  the  cargo  was,  if  not  actually. 

It  least  constructively  in  the  possession  of  Scott,  and  he  having 

fiurly  obtained  that  possession,  his  title  was  complete. 

Lb  Blanc,  Serjt.,  in  reply. — In  all  the  cases  that  have  oc- 
CDired  respecting  the  right  of  stopping  in  transitu,  the  question 
bas  arisen  after  the  arrival  of  the  ship  in  port,  the  transitus 
therefore  cannot  be  ended  by  that  event,  nor  indeed  by  any- 
iiing  short  of  an  actual  delivery  of  the  goods.  In  the  case  of 
%iey  V.  Dvmsdale,  the  question  was  not  as  to  the  right  of 
topping  the  goods  in  transitu,  but  whether  trespass  could  be 
laintained  by  the  vendee  after  earnest  paid  and  delivery. 
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Sw»w  That  case  therefore  cannot  aflFect  the  present.  A  lien,  though 
Hrwabj>.  it  originated  in  equity,  is  now  considered  as  a  legal  right,  and 
MayM7»6.  Consequently  a  court  of  law  will  entertain  a  suit  to  enforce  it . 

And  that  right  could  not  be  taken  away  by  an  entry  at  tlie  | 

Custom-house  in  the  name  of  the  consignee. 

Thb  Court,  (after  some  conversation  upon  the  case  ofLidh 
barrow  y.  Mason^  which,  not  being  material  to  the  point 
question,  it  is  not  necessary  to  repeat,)  were  of  opinion,  thit 
under  the  circumstances  of  this  particular  case  the  action  coidd 
not  be  maintained,  for  the  transitus  was  ended  by  the  ddiyeff; 
of  the  800  bushels  of  wheat,  which  must  be  taken  to  be  a  dflfi^ 
very  of  the  whole,  there  appearing  no  intention,  either  previa 
to  or  at  the  time  of  the  delivery,  to  separate  part  of  the  caigi 
from  the  rest. 

Judgment  for  the  defendants. 


II.— HAMMOND  V.  ANDERSON. 


June  18, 1804.  Trover  for  130  bales  of  bacon.  The  cause  was  tried  befoii 
"i7       Sir  James  Mansfield,  C.  J.,  at  the  Guildhall  Sittings  after  lul 

iBo8.&PuL  Easter  Term,  when  it  appeared  that  Messrs.  Pinnell  andOoi 
having  sold  the  bacon  in  question  to  James  Gadsden  for  £798y 
7s.  8d.,  to  be  paid  for  by  a  bill  at  two  months,  on  the  5th  rf 
March  last  weighed  the  same,  and  left  an  order  with  the  defeiH 
dant,  at  whose  wharf  the  bacon  lay,  to  deliver  it  to  JamU 
Gadsden  or  his  order :  that  on  the  9th  of  the  same  idodA 
Gadsden  weighed  the  whole  of  the  bacon,  and  took  away  25 
bales,  leaving  the  remainder  at  the  defendant's  wharf ;  that  on 
the  10th,  Messrs.  Pinnell  and  Co.  having  heard  that  Gadsden 
was  insolvent,  gave  an  order  to  the  defendant  not  to  deliver  the 
remainder  of  the  bacon  to  Gadsden,  together  with  an  unde^ 
taking  to  indemnify  him  against  the  consequences ;  that  Gads- 
den soon  after  became  a  bankrupt,  and  that  the  plaintiflEs  being 
chosen  assignees  under  this  commission,  demanded  the  bacon 
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of  the  defendant,  who  refused  to  deliver  it ;  that  by  the  cus*    Hammcwd 
torn  of  the  trade,  where  the  goods  sold  continue  to  lie  at  the    AMDmmma. 
wharf  after  the  sale,  the  charges  of  warehousing  are  always  june"i^i8W 
borne  by  the  vendor  for  14  days  from  the  sale,  at  the  expira- 
tion of  which  time,  and  not  before,  they  are  entered  in  the 
books  of  the  wharfinger  in  the  name  of  the  vendee.     A  verdict 
fas  found  for  the  plaintifis,  with  liberty  to  the  defendant  to 
Bove  that  a  nonsuit  might  be  entered. 

Accordingly,  a  rule  nisi  for  entering  a  nonsuit  having  been 
obtained,  Bbst  and  Fbaed,  Serjts.,  were  this  day  called  upon 
ij  the  Court  to  support  the  rule.  Though  the  property  in  the 
[Dods  was  completely  transferred  to  the  vendee  by  the  sale, 
Fet  the  possession  continued  in  the  vendor.  So  long  as  the 
render  continued  to  pay  for  warehousing,  the  warehouse  must 
)e  considered  as  his  own.  The  case  therefore  stands  precisely 
ipon  the  same  grounds  as  if  the  vendor  had  sold  the  goods 
jing  in  his  own  warehouse,  and  the  vendee  after  taking  away 
i  part  had  become  insolvent ;  in  which  case  the  right  of  the 
render  to  retain  the  remainder  would  be  unquestionable.  Be- 
bre  the  sale  it  is  clear  that  the  warehouse  of  the  wharfinger 
iras  the  warehouse  of  the  vendor,  and  as  the  vendor  by  the 
»stom  of  the  trade  continued  to  pay  for  the  warehousing  after 
the  sale,  there  is  no  reason  why  it  should  not  still  be  consi- 
Jered  in  the  same  light.  This,  therefore,  is  not  a  case  of  stop- 
page in  transUuy  nor  do  the  decisions  upon  that  subject  in  which 
(he  vendee  has  put  an  end  to  the  transitus  by  exercising  acts 
of  ownership,  apply  to  this.  Nor  is  it  hke  the  case  of  Slnbey  v. 
Beywardy  2  jBT.  BL  504,  where  the  delivery  of  part  of  a  cargo 
IM  considered  such  a  delivery  of  the  whole  as  to  prevent  the 
r^t  of  stopping  in  transitUy  since  the  ship  in  that  case  seems 
to  have  been  chartered  by  the  consignees  themselves  ;  but  the 
present  case  is  more  like  that  of  Northey  v.  Field,  2  Esp.  N.  P, 
fiw.  613,  where  the  vendee  having  neglected  to  pay  the  duties 
upon  wines  consigned  to  him,  they  were  lodged  in  the  King's 
itores  for  the  purpose  of  being  sold,  unless  the  duties  and 
liarges  of  warehouse  room,  &c.,  should  be  paid  within  three 
lonths,  and  Lord  Kenyon  held,  that  while  the  wines  continued 
\  the  King's  stores  the  right  of  stopping  in  transitu  remained. 
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HAKMon)  Sir  Jambs  Mansfield,  C.  J.,  (stopping  Shepherd,  Serjt) 
Axmam.  The  right  of  stopping  in  transitu  is  a  favourable  right  widch 
JuiM  1871804.  ^^^  courts  of  law  are  always  disposed  to  assist.  But  I  do  not 
know  how  to  distinguish  this  from  the  case  before  decided  in 
this  Court  The  whole  quantity  of  bacon  was  sold  at  one  price 
by  a  bill  payable  at  two  months,  and  an  order  given  to  deliver 
it.  On  the  9th  of  March  the  whole  was  weighed  and  twenty- 
five  bales  sent  away  :  the  rest  remained  at  the  wharf  and  in 
the  custody  of  the  defendant.  So  much  having  been  taken 
away,  and  the  whole  weighed  by  the  bankrupt,  it  is  insisted 
that  the  bankrupt  had  taken  possession  of  the  whole.  It  is  not 
disputed  that  the  whole  became  the  property  of  the  bankrupt 
at  the  time  when  the  order  was  given.  But  it  appears  that  by 
the  custom  of  the  trade  the  vendor  gives  a  sort  of  indulgence 
to  the  vendee,  by  continuing  to  pay  the  warehouse  room  for  U 
days  after  the  sale.  Except  in  this  respect,  however,  the  v«h 
dor  has  no  more  concern  with  the  goods  sold  than  a  stranger. 
The  question  is.  Whether  it  be  not  too  late  for  the  vendor  to 
claim  any  part  of  the  goods  on  account  of  the  bankruptcy  of 
the  vendee  ?  As  to  those  bales  which  were  sent  away,  the 
bankrupt  had  taken  actual  possession,  and  therefore  no  question 
can  arise  ;  and  when  it  is  admitted  that  he  had  taken  posses- 
sion of  a  part,  how  can  it  be  said  that  he  had  not  taken  possession 
of  the  whole  ?  The  price  was  entire ;  and  the  whole  to  be  pwd 
for  by  one  bill.  On  a  former  occasion  this  Court  decided  that, 
where  a  part  of  the  goods  sold  by  an  entire  contract  was  taken 
possession  of,  the  vendee  had  taken  possession  of  the  whole. 
However  equitable  therefore  the  claim  of  the  vendor  may  be  in 
this  case,  it  appears  to  me  that  he  was  too  late  to  take  advan- 
tage of  it.  It  is  of  greater  consequence  that  the  law  should  be 
as  uniform  as  possible,  than  that  the  equitable  claims  of  an 
individual  should  be  attended  to ;  and  as  I  cannot  distinguish 
this  case  from  that  which  was  before  decided  in  this  Court,  I 
think  that  the  verdict  must  stand. 

Heath,  J. — ^I  am  of  the  same  opinion.  Though  the  good 
continued  in  the  warehouse  of  the  defendant  after  the  sale 
they  were  no  longer  in  the  possession  of  the  vendor  for  an; 
purpose  whatsoever.    The  jury  was  of  opinion  that  the  pay 
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of  warehouse-room  by  the  vendor  was  a  mere  indulgence    Hammow) 
I  to  the  vendee.     The  contract  being  entire,  and  part  hav-    Aitdibsok 
een  taken  away,  the  pi^vilege  of  stopping  in  transitu  could  jime'ii^"i8(K 
ttach. 

K)KE,  J. — The  facts  of  this  case  are  too  strong  to  be  got 
The  whole  of  the  goods  was  paid  for  by  one  bill ;  a 
-al  order  was  given  for  the  delivery  of  the  whole,  and  the 
laser  under  that  order  went  and  took  away  a  part ;  how 
.  he  more  effectually  change  the  possession  1 

[AMBRE,  J. — The  privilege  of  stopping  in  transitu  appears 
)  to  have  been  carried  far  enough.  It  certainly  creates  an 
ality  among  the  creditors,  by  giving  a  preference  to  one 
the  rest.  However,  I  have  no  objection  to  the  privilege 
provided  it  be  confined  within  proper  bounds.  But  was 
not  here  a  complete  delivery  of  the  goods  1  The  pay- 
of  the  warehouse-room  by  the  vendor  cannot  make  a 
ence.  The  vendor  of  course  charges  just  so  much  more 
Q  pay  the  expense  of  the  warehouse-room.  If  the  expense 
)een  paid  by  the  vendee,  it  would  not  make  a  delivery  at 
harf  a  delivery  to  him.  Nor  can  the  vendor  avail  him- 
f  the  circumstance  of  the  expenses  being  paid  by  him  to 
nt  a  delivery  to  the  vendee  from  operating  as  such.  This 
Quch  stronger  case  than  that  of  Slubey  v.  Heyward^  which 
eded  upon  the  principle  that  a  delivery  of  part  where  the 
act  was  entire  was  a  delivery  of  the  whole.  But  here 
was  an  actual  delivery  of  the  whole.  There  the  person 
made  the  delivery,  delivered  a  part  only  out  of  the  ship, 
lere  the  bankrupt  had  actual  manual  possession  of  every 
e,  and  having  weighed  them  all  he  took  upon  himself  to 
ate  them.  It  seems  to  me,  therefore,  to  be  perfectly  clear 
the  original  vendor  had  no  claim,  and  that  the  verdict  is 

Rule  discharged. 
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In  Tanner  v.  ScoveH^  14  M. 
and  W,  28,  the  seller  gave  the 
wharfinger,  who  had  possession  of 
the  goods,  an  order  to  weigh  and 
deliver  them  to  the  purchaser. 
The  goods  were  accordingly  weigh- 
ed by  the  wharfinger,  and  an  ac- 
count of  the  weight  sent  to  the 
seller,  who  made  out  an  invoice  in 
favour  of  the  purchaser.  The  pur- 
chaser afterwards  sold  some  of  the 
goods,  and  the  part  sold  was  de- 
livered by  th<B  wharfinger  to  the 
sub-purchaser  on  the  order  of  the 
original  purchaser — the  rest  con- 
tinuing to  remain  with  the  wharf- 
inger. On  the  bankruptcy  of  the 
original  purchaser,  the  original 
seller  reclaimed  the  portion  of  the 
goods  in  possession  of  the  wharf- 
inger, and  thereafter  the  assignees 
of  the  bankrupt  brought  an  action 
on  the  case  against  the  wharfinger 
for  the  non-delivery  of  the  goods. 
The  Court  held  that  the  wharfinger 
never  stood  in  that  relation  to  the 
bankrupt,  so  as  to  be  liable  to  an 
action  on  the  case  by  him  for  the 
non-delivery  of  the  goods  to  his 
order  ;  and,  ferther,  that  the  sell- 
er's right  of  stoppage  in  transitu 
was  not  determined  by  the  part 
delivered  to  the  sub-purchaser. 
Pollock,  0.  B.,  observed, — "  In 
this  case,  upon  looking  into  the 
authorities,  we  are  all  agreed  that 
the  delivery  of  part  of  the  goods 
was  not  intended  to  be,  and  did 
not  operate  as  a  simple  delivery  of 
the  whole,  but  was  a  separation 
for  the  purpose  of  that  part  only, 
leaving  all  the  rest  in  statu  quo  ; 
and  therefore  the  only  remaining 
point  on  which  the  Court  had  any 


doubt  being  cleared  up  t 
satisfaction  of  my  learned  brt 
there  will  be  no  rule.  Th 
and  leading  case  on  the  sab 
that  of  Sluhey  v.  Heyward, 
504,  in  which  a  part  delivei 
considered  as  putting  an  e 
the  right  of  stoppage  in  tn 
That  was  nothing  else,  in 
than  the  delivery  of  the 
cargo ;  each  part  was  takeo 
with  the  intention  to  take  j 
sion  of  the  whole,  not  to  se 
the  part  that  was  delivered 
the  remainder.  Lord  Tent] 
says,  in  the  case  of  Bum 
Poyntz,  4  B.  md  Ad.  571;  I 
and  M.  229,  that  that  wa 
delivery  of  part  of  the  cargo, 
in  the  progress  of  and  with  t 
to  the  delivery  of  the  whole 
cause  you  could  not  take  the 
of  the  cargo  at  one  time,  bul 
take  hogshead  by  hogshes 
sack  by  sack,  as  the  case  mi 
If  there  was  no  intention  to 
rate  the  particular  part  del 
from  the  remainder,  that  inc 
delivery,  so  to  speak,  that  inc 
delivery,  will  amount  to  a 
mination  of  the  right  to  si 
transitu.  Before  the  time  ( 
decision  in  Slvhey  v.  Heywc 
H,  Bl  504,  the  subject  of  sto 
in  transitu  had  not  undeigoi 
great  consideration  it  has  o 
years;  and  hardly  anything 
held  sufficient  to  determin 
right,  unless  there  was  an  \ 
taking  possession  by  the  pun 
himself,  by  going  and  wei 
the  commodity  or  otherwise 
so  taking  manual  possession 
In  all  the  subsequent  ca£ 
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Gfft  deliveries  have  been 
to  be  sufficient  to  pre- 
right  of  stoppage,  (there 
•al  of  them,)  the  vendee 
>  separate  the  part  de- 
irom  the  remainder,  and 
possession  of  that  part 
d  in  most  of  them  the 
oncurred  in  that  act.  I 
arve  that  Taunton,  J.,  in 
of  Betta  V.  Gibbons,  2 
EH.  57 ;  4  Nev,  and  M. 
J  an  observation  which  is 
jtly  questioned  by  Mr. 
n  his  book  on  mercantile 
that  '^  a  partial  delivery 
rery  of  the  whole,  imless 
mces  shew  that  it  is  not 
J'  Mr.  Smith  appends  a 
)  that  dictum,  and  with 
it  reason.  It  will  be  found 
only  two  cases,  so^far  as 
looked  at  them,  which 
semblance  of  an  autho- 
a  mere  part  deliveiy  is 
;  to  put  an  end  to  the 
stoppage  in  transitu,  are 
Uubey  V.  Heyvxirdj  and 
idv.  Anderson,  1 N,  B,  69. 
ase  of  Bunney  v.  Poyntz, 
v&rj  of  a  portion  of  a  hay- 
th  intent  to  separate  that 
remainder,  was  held  not 
Bcient.  In  Jones  Y.Jones, 
d  W.  431,  on  the  other 
lis  Court  held  that  the 
who  was  assignee  under  a 
id)  took  possession  of  part 
.rgo,  with  the  intention  of 
5  possession  of  the  whole, 
)nrpose8  of  the  trust,  and 
t  that  such  taking  posses- 
art  did  not  put  an  end  to 
sit ;  but  it  was  fiilly  ad- 
1  that  case,  that  the  mere 


delivery  of  part  to  the  vendee, 
when  he  meant  to  separate  that 
part  from  the  remainder,  did  not 
put  an  end  to  the  right  to  stop  in 
transitu.  The  same  doctrine  is 
laid  down  in  Miles  v.  Gorton,  2 
C.  and  M,  504,  and  in  Dixon  v. 
Tates,  5  B.  and  Adol  313 ;  2 
Nev.  and  M.  177.  There  the  ven- 
dee took  samples,  coopered  and 
marked  the  casks  in  which  the 
goods  were,  and  sold  them  to  dif- 
ferent purchasers,  one  of  whom 
obtained  possession  of  a  part ;  and 
yet  it  was  held  that  the  lien  of 
the  unpaid  vendor  still  subsisted. 
Here,  it  is  true,  there  is  a  general 
order  to  deliver  to  the  vendee's 
order  the  whole  commodity,  which 
means  either  the  whole,  or  any 
part,  if  the  vendee  chooses  to 
select  a  part,  intending  to  select 
that  part  only ;  and  in  such  case, 
the  delivery  of  that  part  only,  does 
not  operate  as  a  delivery  of  the 
whole.  If  the  vendee  takes  pos- 
session  of  part,  not  meaning  there- 
by to  take  possession  of  the  whole, 
but  to  separate  that  part,  and  to 
take  possession  of  that  part  only, 
it  puts  an  end  to  the  transittis 
only  with  respect  to  that  part,  and 
no  more ;  the  right  of  lien  and 
the  right  of  stoppage  in  transitu 
on  the  remainder  still  continue. 
Besides  the  cases  I  have  referred 
to,  I  have  no  doubt  others  may 
be  found  in  which  this  doctrine  is 
clearly  established.  The  whole,  in 
truth,  depends  on  the  intention  of 
the  vendee.  We  are  of  opinion, 
therefore,  that  the  verdict  in  this 
case  is  right,  and  that  no  rule 
should  be  granted. 
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Partial  payment  of  the  price  does  not  defeat  the  seUer^s  right  of 
stoppage  in  transitu. 

HODGSON  V.  LOY. 

Not.  28, 1797.      In  trover  to  recover  the  value  of  138|  firkins  of  butter, 
E.         which  was  tried  at  the  last  assizes  for  the  county  of  Cumberland 

7T.B.440.  before  Rooke,  Justice,  a  verdict  was  found  for  the  plaintiffi 
for  £322,  subject  to  the  opinion  of  the  Court  upon  the  foUowii^ 
case  : — The  plaintiffs  claimed  as  assignees  under  a  commissicMi 
of  bankrupt  against  Edward  Ward,  dated  the  25th  Mardi 
1797.  In  the  beginning  of  February,  prior  to  his  bankruptcy, 
the  bankrupt,  who  was  a  butter  merchant,  resided  in  Cumlw 
land,  purchased  sixty  firkins  of  butter  of  one  Cov^er,  at  4l8 
per  firkin,  and  paid  one  halfpenny  earnest.  It  was  original!] 
agreed  that  Ward  was  to  pay  £40  of  the  purchase  money  ii 
cash  upon  the  Tuesday  se'ennight  following  the  contract,  and 
on  which  day  the  butter  was  to  be  delivered ;  the  £40  was  nol 
paid  on  the  day  specified,  but  on  that  day  Ward  purchased  ol 
Cowper  44 J  other  firkins  of  butter,  making  in  all  104^,  and 
Cowper  being  indebted  to  Ward  in  the  sum  of  £20,  Ward  in 
addition  to  that  sum  paid  him  £30  more  on  account  of  tbe 
butter,  and  having  promised  to  send  him  a  bill  for  £100,  he 
afterwards  did  so ;  but  that  bill  when  it  became  due  was  nol 
paid.  On  the  same  day  that  the  latter  contract  was  made  wik 
Cowper,  Ward  purchased  of  one  Wilson  34  firkins  of  buttw, 
and  both  Cowper  and  Wilson  agreed  to  deliver  the  butter  tc 
one  Golding  a  carrier,  who  said  on  his  examination  that  he 
carried  it  on  Edward  Ward's  account  to  be  forwarded  by  hiii 
to  Stockton  in  its  way  to  London.  And  at  the  same  time  Wan 
desired  that  the  butter  might  be  marked  with  the  initial 
C.  W.,  (meaning  Christopher  Ward,  his  brother  in  London,)  t 
whom  he  usually  sent  his  butter  consigned  for  sale  on  his  ovi 
account,  and  which  initials  the  bankrupt  had  constantly  use 
for  seven  years  upon  such  consignments.  The  butter  w; 
accordingly  delivered  on  the  appointed  day  by  the  vendors, 
Golding  the  carrier,  who  was  desired  by  the  bankrupt  to  fc 
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be  butter  as  usual  to  one  Wilkinson,  the  wharfinger  Hodgsoh 
employed  by  the  bankrupt  at  Stockton,  to  be  by  him  LoV. 
for  London.  When  the  butter  was  delivered  to  Gold-  kot.  isTnor. 
carrier,  he  entered  it  in  his  book  and  way-bill  in  the 
r  Edward  Ward,  and  carried  it  on  Ward's  account ;  and 
dors  told  him  Ward  was  to  pay  the  carriage.  Golding 
ier  carried  the  firkins  as  far  as  Bowes,  and  there  de- 
them  to  one  Savage,  another  carrier,  who  received  no 
istructions  but  firom  the  way-bill,  which  only  shews 
lom  they  come,  and  from  that  he  knew  what  to  do  with 
He  proceeded  with  them  to  Stockton,  and  they  were 
d  by  him  to  Wilkinson  the  wharfinger,  who  had  fire- 
received  butter  on  Ward's  account  for  the  purpose  of 
),  and  who  had  general  directions  firom  E.  Ward  to  send 
''ard  in  London.  Wilkinson,  when  he  received  to  138^ 
n  question,  understood  that  he  received  them  on  E. 
account,  and  immediately  on  their  arrival  wrote  a  letter 
ard  acknowledging  the  receipt  of  the  butter,  and  also 
H.  Ward  to  acquaint  him  of  the  same  fact,  and  of  the 
F  the  ship  by  which  they  were  to  be  forwarded  to  Lon- 
Jefore  the  butter  reached  London,  C.  Ward  and  E. 
oth  stopped  payment  and  became  bankrupts ;  and  the 
nt,  as  agent  of  Cowper  and  Wilson,  got  possession  of  the 
m  its  arrival  in  the  River,  and  upon  a  demand  made  on 
)f  the  plaintiffs  refiised  to  deliver  it,  saying  he  was  in- 
3d  by  Cowper  and  Wilson,  and  admitting  that  he  had 
ibr  the  price  for  which  the  damages  are  assessed.  In 
st  Cowper  tendered  to  the  plaintiffs  the  bill  for  £lOO 
lad  been  given  by  E.  Ward  to  him,  and  the  money 
e  had  received,  but  the  plaintiffs  refused  to  receive  the 


FOR  THE  Plaintiffs,  admitted  that  where  goods  were 
ed  for,  to  be  delivered  at  a  distant  place,  the  contract 
ibulatory  till  the  delivery  ;  according  to  what  was  said 
HURST,  J.,  in  Lickbarrow  v.  Mason,  2  T.  R.  71.  But 
I  contended,  that  the  vendor  could  not  stop  the  goods 
itu.  First,  Because  there  was  a  delivery  to  the  vendee 
gent  Second,  Because  there  had  been  a  part  payment 
II.  P 
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HoDOBON     for  the  goods.    Third,  Because  there  was  an  antecedent  debt 
Lor.        from  the  vendor  to  the  bankrupt,  for  which  the  bankrupt  had  a 
Nov.  28ri797.  ^^^^  ^^  equity  on  the  goods ;  and  which  sum  at  any  rate  ougkt 
to  have  been  tendered,  as  well  as  the  money  immediately  wU 
vanced  On  the  goods.     First,  The  delivery  of  the  goods  "^ 
Golding  the  carrier,  according  to  the  terms  of  the  contract, 
the  direction  of  the  bankrupt,  was  a  delivery  to  the  banl 
himself.     It  is  stated  in  the  case  that  Golding  received 
on  the  bankrupt's  account    In  order  to  defeat  the  vendoi 
right  of  stopping  in  transitu  it  is  not  necessary,  as  was  hoUl 
in  Ellis  V.  Hwnt,  7  T.  R.  71,  that  the  goods  shall  come  into  A 
actual  possession  of  the  vendee.     That  case  turned  on  the  M 
of  the  provisional  assignee  under  the  vendee's  commission,  1) 
ing  taken  possession  of  the  goods  while  in  the  warehouse  of 
inn,  where  the  carrier  put  up,  by  fixing  his  mark  upon  thfll 
Now  here  the  bankrupt's  mark  was  upon  the  goods  at  the 
they  were  deUvered  to  Golding  as  his  special  agent     It 
holden  in  the  present  Term,  upon  a  motion  for  a  new  trial  iitf 
case  of  Fowler  and  another,  assignees  of  Hunter  and  dk 
M'Taggart  and  Co.,  3  East  396,  tried  before  Gbosb,  J.,  at  ftfi 
tol,  that  a  delivery  of  goods  into  a  ship  chartered  by  the 
dee,  who  afterwards  became  a  bankrupt,  was  a  delivery  to  hil 
so  as  to  defeat  the  vendor's  right  to  stop  in  transitu ;  though 
might  as  well  have  been  contended  there  that  the  delivery  m 
only  for  the  purpose  of  conveyance  to  the  place  of  their  destioi 
tion.     But  further,  there  was  a  delivery  of  the  goods  by  tt 
particular  direction  of  the  bankrupt  to  Wilkinson  at  Sto(^ 
who  (the  case  states)  was  usually  employed  by  the  bankn| 
and  who  was  acting  under  general  instructions  from  him 
receive  such  goods  and  forward  them  to  his  brother  in  Loi 
Therefore  supposing  that  the  possession  of  Golding  in  the 
instance,  might  be  considered  as  common  to  both  the 
yet  Wilkinson,  to  whom  a  special  delivery  was  made  by  d4| 
order  of  the  bankrupt,  cannot  be  considered  as  a  conuM^ 
agent  between  them ;  and  that  distinguishes  this  case  froM 
others  which  may  be  cited.    Secondly,  Here  is  a  part  paymesi 
in  which  case  the  right  of  stopping  in  transitu  cannot  attach  all 
For  it  is  clear  that  the  vendor  can  have  no  right  to  recliai 
such  part  of  the  goods  for  which  he  has  actually  received  thi 
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e ;  and  as  the  contract  is  entire,  no  appointment  can  be     Hodosov 
e»  and  therefore  the  part  payment  must  be  binding  upon       l^t. 
v^hole,  and  cannot  be  applied  to  any  specific  parcel     Be-  NoT.^1797. 
iy  the  vendors  had  seized  the  whole.   After  goods  have  been 
though  the  vendors  are  not  bound  to  accept  less  than  the 
ralue,  yet  if  they  agree  to  accept  a  part  of  payment,  the 
"act  can  only  be  rescinded  by  mutual  consent :  something 
quired  to  be  done  by  both  parties  for  that  purpose,  namely, 
e-delivery  of  the  goods  on  one  side,  and  the  re-payment  of 
Qoney  advanced  on  the  other.    The  fact  of  a  part  payment 
)een  considered  as  excepting  the  case  out  of  the  general 
of  stopping  in  transitu.     In   Wiseman  v.    Vandeputy  2 
.  203,  which  was  the  first  case  in  Chancery  of  the  kind, 
ale  was  laid  down  that  the  vendors  might  stop  in  transitu^ 
endees  having  paid  no  money  for  the  goods.     So  in  the 
of  the  assignees  of  BurghaU  v.  Howard,  1  H.  BL  365,  «., 
•  Mansfield  said  that  he  had  known  it  several  times  ruled 
lancery,  that  where  the  consignee  becomes  a  bankrupt, 
10  part  of  the  price  has  been  paid,  the  consignor  may 
the  goods  before  they  come  into  the  hands  of  the  con- 
s.     Thirdly,  Supposing  the  right  of  stopping  in  transitu 
o  remain  in  the  vendor,  yet  the  right  itself  being  founded 
uitable  principles  must  be  exercised  according  to  the  jus* 
f  the  particular  case,  which  cannot  be  done  without  putting 
endee  in  the  same  situation  as  he  would  have  been  in 
eing  he  had  continued  solvent ;  in  which  case,  in  the  pr&* 
nstance,  besides  setting  oflf  the  money  already  paid  on  the 
^  he  would  have  a  right  to  set  oflf  the  antecedent  debt  due 
n  from  one  of  the  vendors  to  the  amount  of  £20,  of  which 
t  tender  ought  also  to  have  been  made  ;  and  for  which  he 
L  lien  in  equity  on  the  goods.     In  Wiseman  v.  Vandepvt, 
nn.  204,  the  Court,  in  decreeing  for  the  vendor's  right  to 
n  transitu,  also  decreed  that  an  account  should  be  taken 
thing  were  due  from  them  to  the  vendees,  and  if  so,  that 
ihould  first  be  paid  to  them. 

AMBBB,  CONTRA. — First,  Here  was  no  such  delivery  to  the 
apt  as  was  suflKcient  to  divest  the  vendor's  right  to  stop 
nmtu.    The  delivery  to  Golding  in  the  first  instance,  and 
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HoDQBON  afterwards  that  by  him  to  Savage,  and  by  Savage  to  Wilkinson 
Lot.  were  all  deliveries  made  to  them  in  the  capacity  of  comom 
Not.  ^1797.  Carriers,  and  not  as  private  agents  of  the  bankrupt  They  ^ 
respectively  made  for  the  purpose  of  forwarding  the  goods, ; 
for  no  other  purpose.  The  circumstance  of  the  bankrupt's  ( 
siring  Golding  to  carry  the  goods  to  Wilkinson  as  usual  ( 
vary  the  nature  of  the  agency.  It  was  only  in  affirmatioBi 
the  purpose  for  which  the  vendors  had  before  made  the  deliv 
to  Golding.  Supposing  this  conversation  even  to  amount  i 
the  appointment  of  Wilkinson  as  a  special,  carrier  named 
the  vendee,  that  would  not  alter  the  vendor's  right  to  stopi 
transitu.  In  Ellis  v.  Hunt,  3  T.  R  469,  Bullsr,  J.,  ex[ 
said  that  that  would  make  no  difference ;  and  Stokes  v. . 
Riviere,  3  71  i2.  466,  there  cited,  was  a  case  of  deliveiy  toj 
particular  carrier.  Still  less  can  the  conception  of  the 
that  he  received  goods  on  account  of  the  vendee  alter  the  1 
and  convert  him  into  a  special  agent  for  that  purpose, 
the  mark  on  the  goods  which  is  relied  on  was  not  for  the  ] 
pose  of  taking  possession  of  them,  as  in  Ellis  v.  ffunt^  but  me 
as  a  direction  to  ascertain  to  whom  they  were  to  be  sent 
case  of  Hunter  and  Other Sy  assignees  of  Blanchwd  and  Lemi\ 
Beaky  3  T.  R.  466,  is  much  stronger  than  the  present ; 
there  the  bankrupt  (vendee)  had  directed  the  innkeeper  at 
place  where  the  goods  were  sent  to  forward  them  down  to 
quay,  in  order  to  their  being  shipped,  which  was  acoor 
done,  but  arriving  too  late,  they  were  sent  back  to  the 
after  which  the  vendee's  servant  went  to  the  warehouse 
gave  particular  directions  what  should  be  done  with  the  j 
till  another  opportunity  of  shipping  them  offered.  In  that  < 
therefore,  acts  of  ownership  were  exercised  by  the  vendee  < 
the  goods  after  they  had  arrived  at  the  place  of  their  de 
tion;  notwithstanding  which,  as  they  still  remained  in 
actual  possession  of  the  innkeeper,  who  was  the  hcum-tenemi 
the  carrier.  Lord  Mansfield  held  that  they  might  be  stop 
in  transitu.  Secondly,  It  has  never  been  decided  that 
payment  made  any  difference  in  cases  of  this  kind ;  nor  is  it 
reasonable  that  it  should ;  for  then  some  trifling  sum,  by  m^ 
of  earnest,  would  always  be  paid  to  prevent  the  legal  right  d 
the  vendor  attaching.    The  foundation  of  that  right  is,  thai  di 
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ndor  lias  a  just  lien  on  his  goods  for  the  full  value  of  them,     Hodcwoh 
iftil  they  are  actually  delivered  to  the  vendee.    The  operation       lot. 
; a  partial  payment  is  to  lessen  that  lien  pro  tanto.    Therefore  not. 28I797. 
Q  the  delivery  the  vendor  may,  upon  the  insolvency  of  the 
Bndee,  retake  his  goods  upon  their  passage,  upon  repayment 
Fthe  sum  so  advanced.     In  some  of  the  cases  determined,  the 
onngnee  had  insured  the  goods,  in  others  he  had  given  his 
eoeptances,  which  might  be  considered  as  payment  till  they 
Mime  due  and  were  dishonoured.     The  passages  alluded  to 
nre  neither  decisions,  nor  even  direct  opinions  on  the  point, 
At  mere  observations  arguendo  that  no  payment  had  been 
|nde  on  the  goods.     Here  the  vendors  have  elected  to  retake 
kir  goods,  and  have  tendered  the  money  paid  in  part  for 
lem,  and  also  the  bill  which  was  dishonom*ed.    Thirdly,  As  to 
tender  of  the  prior  debt  due,  no  question  was  made  on  that 

mi  before  :  but  on  no  principle  of  law  can  that  be  necessary ; 
it  made  no  part  of  the  contract  for  these  goods,  and  the 
cannot  acquire  any  general  lien  on  goods,  before  he  has 

Indly  received  thenu 

\  Pask,  in  reply,  observed  that  this  was  distinguishable  from 
|be  conunon  case  of  a  delivery  to  a  carrier,  because  here  it 
lis  part  of  the  original  agreement  that  the  goods  should  be 
Ui?ered  to  Golding.  The  acts  of  the  bankrupt  afterwards 
^ewed  that  he  considered  Golding  as  his  special  agent :  for  he 
pre  particular  directions  to  him  in  what  manner  the  goods 
pmdd  be  forwarded,  which  Golding  obeyed,  considering  him- 
Mf  as  the  bankrupt's  special  servant.  With  respect  to  Hunter 
r.  Bealj  it  differed  in  this,  that  there  the  goods  were  sent  to  a 
pMBon  in  London  of  the  vendor's  own  choosing ;  and  though 
fee  bankrupt  afterwards  gave  directions  to  that  person  where 
Id  send  the  goods,  yet  they  were  never  out  of  his  possession  till 
^  were  retaken  by  the  vendor.  Whereas  here  they  got  into 
|be  hands  of  a  person  who  was  not  only  the  general,  but  in  this 
Me  the  appointed,  agent  of  the  vendee. 

After  this  case  was  argued, 

Lord  KBNToy,  C.  J.,  said  that  on  the  general  question  re- 
jecting the  right  of  the  vendors  to  stop  these  goods  in  transitu, 
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HoDosoK     no  doubt  could  be  entertained,  for  that  this  case  could  not  h$ 
un.       distinguished  from  those  cited  in  which  that  doctrine  had  beea 
Not.  28^1797.  established  and  recognised.     And  that  the  case  of  iTtcn^  r^, 
BecU  was  much  stronger  than  the  present.    But»  on  the  other 
point  respecting  payment,  his  Lordship  said  he  did  not  thok 
that  this  took  the  case  out  of  the  general  rule,  and  that  hi 
should  be  sorry  to  let  in  such  an  exception,  because  it  wobU 
destroy  the  rule  itself;  since  every  payment  howeyer  smai 
even  the  payment  of  a  farthing  by  way  of  earnest^  would,: 
such  an  exception  were  introduced,  prevent  the  operation 
the  general  rule  of  stopping  in  transitu.     And  he  added  th 
the  right  of  the  vendor  to  stop  goods  in  transitu  in  case  of  di 
insolvency  of  the  vendee,  was  a  kind  of  equitable  lien  adopfa 
by  the  law  for  the  purposes  of  substantial  justice,  and  that 
did  not  proceed,  as  the  plaintiffs'  counsel  supposed,  on  tl 
ground  of  rescinding  the  contract 

The  other  Judges,  however,  expressing  a  wish  to  have  i 
opportunity  of  examining  the  cases  cited,  in  order  to  8 
whether  the  circumstances  of  part  payment  by  the  vi 
took  this  case  out  of  the  general  rule,  and  being  desirous  th 
there  should  be  a  uniformity  of  decisions  on  this  subject^ 
second  argument  was  ordered  on  this  second  point ;  the  Con 
being  unanimous  on  the  first.     But  on  this  day 

Lord  Kenton,  C.  J.,  delivered  the  opinion  of  the  Court 
favour  of  the  defendant,  in  substance,  as  follows : — We  hai 
looked  into  the  case  cited  on  the  second  point  respecting  A 
part  payment  of  the  goods  by  the  vendee ;  and  as  this  is  a 
of  great  consequence  to  the  commercial  world,  and  as  it  is 
vast  importance  that  questions  that  have  been  long  settitt 
should  not  be  set  afloat  again  on  account  of  some  trivial 
cumstance  that  formed  no  ingredient  in  some  of  the  deciskni 
in  which  the  general  doctrine  was  established,  and  as  we  haii 
no  doubt  ourselves  on  this  subject,  we  think  that  the 
should  not  be  argued  again.     When  the  distinction  was 
taken  at  the  Bar,  I  thought  it  not  well  founded  ;  and  on  looksf 
ing  into  the  cases  that  were  referred  to  in  support  of  it^  we  tfl; 
clearly  of  opinion  that  the  circumstance  of  the  vendee  haviqi 
partly  paid  for  the  goods,  does  not  defeat  the  vendor's  right  l| 
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Stop  them  in  transitu,  the  vendee  having  become  a  bankrupt ;     HoDosoir 
and  that  the  vendor  has  a  right  to  retake  them  unless  the  whole       l^V. 
price  has  been  paid.     And  indeed  the  Lords  Commissioners  not.^tot. 
nem  to  have  been  of  the  same  opinion  in  the  case  of  Wiseman 
T.  Vandeput ;  for  **  they  decreed  an  account  that  if  anything 
vere  due  from  the  Italians  (the  consignors)  to  the  Bonnels  (the 
flonsignees)  that  should  be  paid  to  the  plaintiffs,  but  they  should 
lot  have  Uie  value  of  the  silks  by  virtue  of  the  consignment/' 
-  Therefore  we  would  not  have  it  supposed  that  there  is  any 
doubt  on  this  question.     The  consequence  is  that  the  postea 
be  delivered  to  the  defendant 

Postea  to  the  defendant. 


Bie  case  of  Hodgson  v.  Loy  part  payment  did  not  destroy  the 

EM  recognised  in  Feixe  v.  Wray,  vendor's  right  of  stopping  in  iron- 

East  93,  where  Lord  Ellen-  situ  ;  it  only  reduced  bis  equitable 

BOUGH  observed, — "  The  case  of  lien  pro  tanto  when  he  got  the 

Hodgson  v.  Loy  shewed  that  a  goods  into  his  possession.'' 


Ifhsre  a  purchaser  is  in  the  habit  of  using  the  warehouse  of  a  wharfinger 
-  as  his  own^  and  making  it  the  repository  of  his  goods,  the  transitus 

if  held  to  be  at  an  end  when  the  goods  sold  arrive  at  such  ware- 

hmse. 

L-«SC0TT  V,  PETTIT. 

Tbover  for   goods.     The   cause  was  tried   before  Lord  June  28,  isos. 
^Alvaklet,  C.  J.,  at  the  Guildhall  Sittings,  after  last  Easter       "bT 
Hmn,  when  the  following  facts  appeared  in  evidence  : —  8  b.  &  p.  469. 

The  goods  in  question  had  been  ordered  by  the  bankrupt, 
who  was  a  merchant  in  London,  of  Messrs.  Wallers  of  Manches- 
lor,  and  were  forwarded  by  them,  directed  to  the  bankrupt  at 
Ihe  Boll  and  Mouth  Inn,  on  the  16th  of  March  1802.     On  the 
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800TT      23d  of  March  the  goods  were  sent  from  the  Bull  and  Houtli 
PsiTXT.      Inn  to  the  defendant's  house,  who  was  a  packer,  not  in  conse- 
jtmeleTisos.  qnence  of  any  orders  respecting  those  particular  goods,  but  in 
consequence  of  a  general  order  from  the  bankrupt  to  send  all 
goods  directed  to  him  to  the  defendant's  house.     On  the  llA 
of  March,  the  bankrupt,  who  lived  in  lodgings,  and  had  no 
warehouse  of  his  own,  absconded,  leaving  no  clerk  to  accept : 
goods  or  orders  for  hun.     On  the  arrival  of  the  goods  at  thi^ 
defendant's  house,  they  were  booked  for  the  account  of  tlii| 
bankrupt ;  and  the  defendant  not  knovnng  that  the  banknq^ 
had  then  absconded,  and  not  having  any  directions  from  hbAl 
respecting  the  goods,  caused  them  to  be  unpacked  with  a  viev 
to  ascertain  of  what  they  consisted.     On  the  31st  of  Hardly 
Messrs.  Wallers  having  learned  the  situation  of  the  bankrupt 
affairs,  claimed  the  goods  from  the  defendant,  and  on  the  di^ 
after  they  were  demanded  by  the  assignees.     The  defendant 
being  indemnified  by  Messrs.  Wallers,  refused  to  deliver  tii 
goods  to  the  plaintiffs.    The  jury  found  a  verdict  for  the  phitf 
tiffs,  but  liberty  was  reserved  to  the  defendant  to  move  fori 
new  trial,  or  that  a  nonsuit  might  be  entered. 

Best,  Serjt,  having  accordingly  obtained  a  rule  nisi  on  i 
former  day,  was  now  called  upon  to  support  his  rule.  Whoa 
this  rule  was  obtained,  two  grounds  were  suggested,  1st,  tbati 
as  the  goods  were  not  sent  from  Manchester  till  after  the  bank-- 
ruptcy  of  Berkley,  his  bankruptcy  might  be  deemed  a  revoca** 
tion  of  the  previous  order,  and,  consequently,  that  no  ri^* 
vested  in  the  plaintiffs.  [This  point  he  now  abandoned,  say- 
ing, that  though  suggested  by  the  Lord  Chief  Justice,  befo^' 
whom  the  case  was  tried,  yet  he  felt  it  too  late,  after  the  rnaij 
decided  cases  in  which  a  similar  circumstance  had  occorrei 
without  affecting  any  alteration  in  the  right  of  the  assignees  of 
the  bankrupt  to  claim  goods  on  their  arrival,  to  make  tkii 
objection,  however  desirable  it  might  be  to  establish  a  diffdr^ 
rule  from  that  which  had  hitherto  prevailed.]  2dly,  That  tfc» 
transitus  of  the  goods  was  not  at  an  end  when  they  w^ 
demanded  by  Messrs.  Wallers.  .  Before  the  right  to  stop  t* 
transitu  can  be  defeated,  it  must  appear  that  the  goods  hav9 
come  to  the  possession  of  the  vendee.    It  is  true  that  in  SBs 
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T.  Htmi,  3  T.  R  464,  where  the  transitus  was  holden  to  be  at  Soon 
in  end,  the  assignees  of  the  vendee  had  not  taken  actual  pos-  pmn. 
Msion,  but  the  messenger  under  the  commission  had  done  an  jonel^isos 
act  which  was  equivalent  to  taking  possession,  by  putting  his 
Buurk  upon  them.  In  Htmter  v.  Beaij  cited  in  the  above  case, 
it  was  determined  that  the  vendor  had  a  right  to  stop  goods 
lUch  remained  in  the  custody  of  the  carrier,  though  the  ven- 
dee having  received  notice  of  their  arrival,  had  given  orders  to 
the  carrier  respecting  the  disposal  of  them,  and  though  the 
ttrrier  himself  had  done  some  acts  towards  carrying  those 
orders  into  execution.  So  in  Htmt  v.  Wardy  also  cited  in  Ellis 
r.  Hunty  where  goods  had  been  sent  by  orders  from  the  vendee 
to  a  packer,  the  latter  was  considered  as  a  middleman  between 
the  vendor  and  vendee.  Though  a  packer  be  the  agent  of  a 
raidee,  yet  he  is  not  such  an  agent  as  can  receive  the  goods 
mto  the  stock  of  the  vendee.  In  the  case  of  Hodgson  v.  Loy^ 
i  T.  IL  440,  where  goods  remained  in  the  hands  of  a  wharf- 
inger, it  was  held  that  the  right  to  stop  in  transitu  continued, 
tiioogh  the  wharfinger  had  general  directions  from  the  vendee 
to  forward  such  goods  as  should  be  received  on  his  account  to 
a  particular  person.  Both  a  wharfinger  and  a  packer  receive 
goods  for  the  mere  purpose  of  forwarding  them  to  their  ulti- 
nate  destination  ;  and  therefore  while  they  remain  with  them 
the  tramitus  is  not  at  an  end. 

Shepherd  and  Baylby,  Serjts.,  contra,  were  stopped  by  the 
Coart. 

Lord  Alvanlby,  C.  J. — At  the  trial  I  could  not  help 
fanning  a  wish,  that  the  question,  how  far  the  bankruptcy  of 
Barclay  had  operated  as  a  countermand  of  his  previous  orders 
to  Messrs.  Wallers,  should  be  considered  by  the  Court.  But  on 
looking  into  the  cases,  I  find  that  question  to  be  completely 
dosed  in  Westminstes^  Hall,  and  that  we  therefore  are  bound 
to  hold  that,  though  a  bankrupt  has  altogether  ceased  to  be  a 
trader,  yet  that  his  warehouse  continues  open  for  the  purpose 
of  receiving  goods ;  and  that  the  assignees  have  a  right  to 
take  possession  of  everything  that  may  come  into  their  hands 
without  paying  a  single  farthing,  even  though  the  consignors 
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Boon      of  the  goods  are  not  entitled  to  come  in  under  the  commissi 

Tmna.      In  BUis  y.  Sunt,  Lobd  Kenton  says,  that  it  never  had  be 

Jiiiift'^1808.  decided  that  bankruptcy  was  of  itself  a  countermand  of 

order ;  and  in  Bohilingh  v.  Inglisy  3  East  381,  the  goods  in  qui 

tion  were  not  delivered  on  board  the  ship  which  was  to  bri 

them  from  Russia  to  the  consignee  in  London,  until  after  t 

consignee  had  committed  an  act  of  bankruptcy.    No  doul 

therefore,  for  the  purpose  of  receiving  goods,  the  assigne 

stand  in  the  place  of  the  bankrupt.     The  next  question 

Whether,  under  the  circumstances  of  this  case,  the  deUverj 

the  goods  to  the  packer  is  to  be  considered  as  a  delivery  to  t 

bankrupt  1    Undoubtedly  there  are  cases  in  which  packers  ai 

wharfingers  are  to  be  considered  as  middlemen  ;  but  there  m 

always  be  a  question.  Whether  in  the  particular  case  tb 

are  to  be  so  considered  or  not  1     Such  was  the  question 

Richardson  v.  Goss,  Boss,  and  Pull  119,  and  in  MiUs  v.  BaU, 

Boss,  and  Pull.  457.     In  the  last  of  those  cases,  we  held  t 

wharfinger  at  Exeter  to  be  merely  a  middleman  ;  for  thouj 

he  paid  the  freight  and  charges  up  to  that  place,  yet  he  iv 

not  authorized  to  impeach  them  or  meddle  with  them,  but  iv 

only  one  of  the  hands  by  which  the  goods  were  to  be  forwardi 

to  North  Tawton,  the  place  of  their  ultimate  destination. 

the  case  of  Richardson  v.  Goss,  it  was  not  necessary  for  us 

decide  whether  the  wharfinger  was  a  middleman  or  not,  i 

the  case  was  decided  on  the  ground,  that  the  consignee  of  tl 

goods  had  countermanded  his  order ;  but  my  Brother  Chambi 

intimated  in  his  opinion,  and  I  perfectly  agreed  with  him  i 

the  time,  that  if  a  man  be  in  the  habit  of  using  the  warehoui 

of  the  wharfinger  as  his  own,  and  make  that  the  repositoi 

of  his  goods,  the  transitus  will  be  at  an  end  when  the  goo( 

arrive  at  such  warehouse.     I  take  the  case  of  the  packer,  cite 

in  Ellis  V.  Hunt,  to  amount  to  no  more  than  this ;  that  if 

man  living  at  a  distance,  or  living  abroad,  order  goods  to  li 

sent  to  A.  B.  his  packer,  in  order  that  A.  B.  may  hand  them  o 

to  him  ;  in  such  case  A.  B.  is  a  mere  middleman  with  respec 

to  the  right  of  stopping  in  transitu.    And  in  Leeck  v.  Wrigk 

3  Boss,  and  PuU.  320,  we  held  that  the  goods,  though  remain 

ing  in  the  packer's  custody,  had  arrived  at  the  end  of  tbei 

journey ;  for  the  packer  in  that  case  was  not  merely  a  middle 
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man.    In  this  case  it  seems  to  me  impossible  to  raise  a  doubt      Soon 
whether  the  transitus  was  at  an  end  or  not ;  for  if  the  bankrupt      Tmt. 
bad  no  warehouse  to  receive  the  goods  but  that  of  the  packer,  jnaelTisa 
the  transitus  never  could  be  at  an  end,  if  it  did  not  end  there. 
Under  all  the  circumstances  of  the  case,  I  am  clearly  of  opinion 
that  the  consignees  were  not  entitled  to  consider  the  defendant 
in  the  light  of  a  mere  packer,  and  to  stop  the  goods  in  his 
custody. 

Heath,  J. — It  is  much  to  be  lamented  that  goods  consigned 
to  a  bankrupt  which  arrive  after  the  act  of  bankruptcy,  as  in 
this  case,  should  ever  be  considered  as  part  of  the  bankrupt's 
dects.  The  hardship  to  which  this  rule  of  law  had  given 
rise  in  particular  cases,  was  the  occasion  of  introducing  the 
doctrine  of  stoppage  in  transitu.  The  very  expression  "  stop- 
page in  transitu,''  ex  vi  terminiy  implies  that  there  must  be  a 
place  of  ultimate  delivery  of  the  goods.  If  the  bankrupt  in 
this  case  had  possessed  a  warehouse  of  his  own,  and  the  packer 
had  merely  taken  them  as  a  middleman,  the  consignors  might 
hare  stopped  them.  But  here  there  being  no  other  place  of 
delivery  than  the  warehouse  of  the  packer,  the  goods,  when 
arrived  there,  had  come  to  their  last  place  of  delivery,  and 
consequently  were  no  longer  liable  to  the  right  of  stoppage  in 
trandlu. 

RooKB,  J. — I  am  of  the  same  opinion.  I  exceedingly  regret 
that  such  a  rule  of  law  should  have  been  adopted,  as  that  which 
vests  in  the  assignees  of  a  bankrupt  the  property  in  goods 
which  arrive  after  the  bankruptcy  ;  for  it  appears  to  me  to  be  • 
productive  of  very  great  hardships.  But  the  cases  are  too  de- 
prive upon  the  subject  for  the  Court  now  to  adopt  a  contrary 
doctrine.  In  all  the  cases  where  the  consignor  has  been  allowed 
to  stop  the  goods  in  the  custody  of  the  packer,  there  has  been 
a  place  of  ulterior  delivery  in  view.  In  the  present  instance, 
there  was  no  place  of  delivery  but  the  warehouse  of  the  packer. 
The  deUvery  therefore  to  the  packer  was  equivalent  to  a  de- 
Hvery  to  the  bankrupt  himself. 

Chambbb,  J. — I  am  entirely  of  the  same  opinion.    If  the 
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sooTT  warehouse  of  the  packer  were  not  to  be  considered  as  the  plaa 
p^^.  of  delivery  to  the  bankrupt  in  this  case,  there  could  be  no  place 
ime^isos.  ^^  deliyer J  at  all ;  for  the  bankrupt  had  no  other  opportunity 
of  receiving  goods  but  by  the  hands  of  the  defendant.  How- 
ever hard  the  law  may  in  general  be  thought,  which  vests  the 
property  in  goods  which  arrive  after  an  act  of  bankruptcy  in 
the  assignees  of  the  bankrupt,  it  would  be  still  more  hard  ia 
the  present  instance,  if  the  creditors  were  not  permitted  to  resort 
to  the  property  in  the  hands  of  the  defendant,  since  he  could 
have  no  stock  in  his  own  possession.  The  creditors  of  a  trader 
generally  know  whether  he  has  goods  in  his  possession,  and 
trust  him  accordingly ;  and  the  creditors  of  this  bankrupt  {mh 
bably  knew  that  he  considered  the  warehouse  of  his  packer  as 
his  own,  and  that  the  goods  were  consigned  to  him  there.  In 
those  cases  where  the  trtmsitua  of  the  goods  has  not  been  con*^ 
sidered  as  at  an  end,  the  goods  have  only  remained  with  the 
packer  for  the  purpose  of  being  forwarded  to  the  same  ulterior 
destination*  In  this  case  there  was  no  ulterior  destination,  the 
transitus  was  at  an  end. 

Rule  discharged. 


II.— ROWE  V.  PICKFORD. 

ov.  26, 1817.  This  was  an  action  of  trover  brought  by  the  plaintiflGsi  as 
^       assignees  of  Lange,  a  bankrupt,  to  recover  the  value  of  six 

J  Taunt.  88.  balcs  of  twist,  delivered  to  the  defendants  as  common  carrier* 
At  the  trial  of  the  cause  before  Dallas,  J.,  at  the  London 
Sittings  after  the  last  Term,  after  the  usual  proof  in  bank- 
ruptcy cases,  when  it  appeared  that  the  act  of  bankruptcy  waa 
on  the  evening  of  the  16th  or  the  morning  of  the  17th  of 
August  1816,  the  following  facts  were  given  in  evidence.  The 
goods  in  question  were  delivered  to  the  defendants  at  their 
warehouse  at  Manchester,  on  the  9th  and  12th  of  August  1816, 
by  one  Paul  Chapp4  the  manufacturer  and  consignor,  addressed 
to  the  bankrupt  in  London,  who  had  been  in  the  habit  o 
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chasing  Manchester  goods  through  Chapp4  and  exporting  Rowi 
n  to  the  Continent,  on  or  shortly  after  their  arriyal  in  pigdosd. 
don.  The  bankrupt  had  no  warehouse  of  his  own  in  NoT-lsTisr 
don,  and  the  goods  consigned  or  sent  to  him  remained  at 
waggon-office  of  the  defendants,  until  they  were  removed 
I  thence  by  his  shipping  agent,  for  the  purpose  of  being 
ped.  The  bankrupt  always  received  notice  from  the  de- 
ants  of  the  arrival  at  their  warehouse  in  London,  of  any 
Is  addressed  to  him,  and  there  they  remained  until  an  op- 
imity  for  shipping  them  presented  itself,  when  an  order 
kke  them  away  was  given  by  the  bankrupt  to  his  shipping 
its,  together  with  the  note  which  had  been  left  with  the 
Tupt,  informing  him  of  the  arrival  of  the  goods.  On  the 
I  of  August,  the  clerk  of  the  bankrupt  received  a  notice 
I  one  of  the  defendants'  porters,  of  the  arrival  of  two  of 
bales  in  question  ;  on  receipt  of  which,  the  clerk  went  to 
defendants'  warehouse,  saw  the  bales,  and  informed  the 
^houseman  that  he  should  give  an  order  to  the  bankrupt's 
ping  agent  to  come  for  them  as  usual.  On  the  17th  of 
list  a  similar  notice  was  given  by  the  defendants  of  the 
ral  at  their  warehouse  of  the  four  other  bales  ;  and,  in  the 
moon  of  that  day,  the  clerk  went  to  the  defendants'  ware- 
jc  and  saw  those  four  bales,  but  did  not  give  any  directions 
ecting  them.  On  the  18th  the  clerk  met  the  warehouse- 
i,  and  told  him  not  to  let  the  goods  in  question  go  without 
T :  the  carriage  for  these  goods  was  not  paid^  and  the 
ping  agent  always  paid  the  carriage  when  he  took  away 
goods.  On  the  19th  of  August  the  authorized  agent  of 
consignor  Chapp^  gave  notice  to  the  defendants  not  to 
ver  the  goods  to  the  bankrupt ;  on  the  20th,  Chapp^  con- 
ed the  notice  of  his  agent,  and  ordered  the  delivery  of  the 
Is  to  Messrs.  Liebman  and  Co.,  to  whom,  on  the  21st,  they 
3  by  the  defendants  delivered  accordingly.  For  the  plain- 
it  was  contended,  that  the  consignor  had  no  right  to  stop 
e  goods  as  in  transitu;  such  right  being  determined  by 
arrival  of  the  goods  at  the  warehouse  of  the  defendants'  in 
ion.  For  the  defendants  it  was  urged,  that  the  goods  were 
ansitu  when  the  consignor  gave  the  notice  for  non-delivery 
le  consignee.     The  jury  found  a  verdict  for  the  plaintiflFs. 
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Howi      Dallas,  J.,  gave  the  defendants  leave  to  move  to  set  as 
PunuroBo.    the  yerdict,  and  enter  a  nonsuit,  or  to  hare  a  new  trial    . 
ffoT.lsTisn.  cordingly, 

Lens,  Serjt.,  on  a  former  day,  obtained  a  nile  nisi  to  t 
eflFect.  He  cited  Hunter  v.  Seal,  3  21  i2.  466,  n.,  and  refer 
to  the  cases  of  Mills  v.  Ball,  2  B.  and  P.  457,  and  EUis  y.  H\ 
3  T.  R.  464. 

Vaughan,  Serjt,  was  now  about  to  shew  cause  but  y 
stopped  by 

The  Court,  who  asked  Lens,  if  he  thought  he  could  supp 
his  case  of  stoppage  in  transitu,  after  the  goods  had  reacl 
their  final  place  of  delivery :  and  observed  that  this  c 
must  be  governed  by  Leeds  v.  Wright,  3  B.  and  P.  320,  J 
Scott  V.  Pettit,  3  B.  and  P.  469,  in  the  latter  of  which  it  i 
held,  that  where  a  trader  had  no  warehouse  of  his  own, 
used  that  of  his  packer  for  receiving  goods  consigned  to  h 
the  transitus  of  such  goods  was  at  an  end  upon  delivery 
them  to  the  packer.  That  the  case  of  Hunter  v.  Beal  was  o 
a  question  whether  a  packer  was  an  intermediate  man,  s 
wanted  the  material  feature  which  marked  the  present  a 
namely,  the  fact  that  the  warehouse  of  the  carriers  was 
place  of  final  delivery ;  and,  moreover,  that  the  impression 
Lord  Ellenborouqh's  mind  in  Dixon  v.  Baldvnn,  5  East  1 
appeared  to  be  adverse  to  the  decision  in  Hunter  v,  Beal 
Richardson  v.  Goss,  3  B.  and  P.  127,  Chambrb,  J.,  said,  t! 
he  was  strongly  inclined  to  think,  that  if  a  man  be  in  the  ha 
of  using  the  warehouse  of  a  wharfinger  as  his  own,  and  m 
it  the  repository  of  his  goods,  and  dispose  of  them  there,  i 
journey  would  be  at  an  end  when  the  goods  arrived  at  si 
warehouse  :  and,  in  Scott  v.  Pettit,  3  B.  and  P.  472,  Lc 
Alvanlbt  said,  he  perfectly  coincided  with  Mr.  Just 
Chambrb  in  that  which  he  had  intimated  in  the  former  ci 
Both  these  cases  were  recognised  in  Dickson  v.  Baldwin,  i 
there  confirmed  by  Lord  Ellenborough,  5  East  185. 

Lens  admitted  that  he  could  not  press  the  point ;  and 
rule  was 

Discharged. 
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III.-.WENTWORTH  v.  OUTHWAITE. 

TroFer  by  the  Sheriff  of  Yorkshire  for  twenty  mats  of  flax.  Jiiiy  7, 1842. 
Pleas,  not  guilty  and  not  possessed ;   on  -which  issues  were       "bT 
joined.  lo  ]^  &  w. 

At  the  trial  before  Parkb,  B.,  at  the  last  Spring  Assizes  at 
York,  it  appeared  that  on  the  10th  of  August  1841,  Messrs, 
HiD  and  Co.  of  Hull,  having  sold  to  a  Mr.  Wetherall,  of  Mickley 
Mills,  a  place  about  thirty  miles  from  Leeds,  twenty  mats  of 
Bai,  they  were  forwarded  by  railway  to  Leeds,  and  duly 
tfri?ed  at  the  warehouse  of  the  defendants  (who  are  carriers) 
It  that  town  ;  and  on  the  16th  of  August  Wetherall  sent  his 
art  there  and  took  away  ten  of  the  mats.  It  appeared  that 
fte  warehouse  was  a  large  shed  at  or  near  the  railway  terminus 
*  Leeds,  and  that  it  was  the  custom  for  the  defendants  to  give 
iDtice  of  the  arrival  of  goods  at  their  warehouse  to  Wetherall, 
viko  sent  his  waggons  or  carts  for  them,  and  carried  them  to 
IBddey  Mills.  On  the  18th  of  August,  there  was  another  sale 
ly  Hill  and  Co.  to  Wetherall  of  twenty  other  mats  of  flax,  and 
iqnantity  of  other  goods.  The  flax  was  sent  by  railway  to 
Leeds,  and  duly  arrived  at  the  defendants'  warehouse,  and  the 
other  goods  were  sent  by  sloop  to  Boroughbridge.  On  the 
wriTal  of  the  different  parcels  of  flax  at  the  defendants'  ware- 
iotise,  notice  was  given  to  Wetherall  by  letter,  which  stated, 
ftat  unless  the  goods  were  sent  for  they  would  remain  there  at 
^'arehouse  rents.  No  rent  was,  however,  charged  to  or  paid 
liy  Wetherall  On  the  23d  of  August,  Wetherall  sent  his 
^wggon  and  took  away  ten  of  the  latter  mats,  and  left  there 
ten  of  the  mats  last  sent  and  ten  of  the  former.  Previously  to 
tke  8th  of  September  Wetherall  became  bankrupt,  and  on  that 
hj  the  goods  which  had  been  shipped  for  Boroughbridge  were 
itapped  in  transitu  on  board  the  sloop  at  Hull.  On  the  same 
hy  the  ten  mats  of  the  second  parcel  were  also  stopped  at 
ieeds.  On  the  11th  of  September,  the  Sheriff  entered  and 
eized  all  the  flax  in  the  defendants'  warehouse  sent  by  Hill 
od  Co.,  under  an  execution  against  Wetherall  at  the  suit  of 
erry  and  Co.,  but  the  officers  saw  only  the  ten  mats  last  sent, 
be  defendants  agreed  to  hold  them  for  the  Sheriff,  on  an  in- 
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WiHTwoBTH  demnity  being  given.  On  the  15th  of  September,  there  isvas 
OiTTHWAiTs.  a  stoppage  by  Hill  and  Co.  of  the  remaining  ten  mats  of  the 
Jiiiy7il842.  first  parcel. 

The  question  at  the  trial  was.  Whether  Hill  and  Co.  had  a  i 
right  to  stop  the  goods,  on  the  ground  that  the  transitus  urn  \ 
not  at  an  end  upon  their  arrival  at  the  defendants'  warehom  [ 
The  plaintiff's  counsel  contended  that  it  was  at  an  end,  aal  | 
that  the  defendants'  warehouse  was  constructively  the 
house  of  Wetherall  himself.  The  jury,  in  answer  to  a  qu 
put  by  the  learned  Judge,  found  that  the  parties  contempli 
that  the  flax  was  to  be  used  for  the  purpose  of  manu&cturei 
Mickley  Mills.  His  Lordship  directed  the  Jury  to  find  a  i 
diet  for  the  plaintiff,  reserving  the  question  of  law  for 
opinion  of  this  Court.  The  jury  having  accordingly  found  \ 
verdict  for  the  plaintiff,  Baines,  in  Easter  Term  last^  obt 
a  rule  to  shew  cause  why  a  nonsuit  should  not  be  entered^ 
against  which  rule 

DuNDAS  and  Crompton,  in  Trinity  Term,  (May  28,)  shi 
cause.     First,  the  transitus  was  at  an  end  on  the  arrival  of 
goods  at  the  defendants'  warehouse  at  Leeds.     That  was  ooa§;j 
structively  the  warehouse  of  Wetherall  himself;    the 
were  kept  there  for  him,  and  if  he  did  not  send  for  them 
notice  of  their  arrival,  he  was  to  pay  warehouse  rent 
cases  on  this  subject  are  collected  in  the  note  to  lAchbarrow 
Mason,  in  Smith's  Leading  Cases,  and  there  the  rule  deri^ 
from  all  the  cases  is  stated  to  be  *^  that  the  goods  are  4 
transitu  so  long  as  they  are  in  the  hands  of  the  carrier  as 
whether  he  was  or  waa  not  appointed  by  the  consignee, 
also  so  long  as  they  remain  in  any  place  of  deposit  conn< 
with  their  transmission.     But  that,  if  after  their  arrival  at 
place  of  destination,  they  be  warehoused  with  the  carrier,  wl 
store  the  vendee  uses  as  his  own,  or  if  they  be  warel 
with  the  vendor  himself,  and  rent  be  paid  to  him  for  them, 
puts  an  end  to  the  right  to  stop  in  transitu/^    For  this  positki! 
the  author  cites  nimierous  authorities,  and  amongst  others  ^Ai  t 
V.  Gripper,  2  C.  and  /.  218,  2  Tyrw.  217,  and  Richard8<m^ 
Goss,  3  Boss,  and  Full.  127.     In  the  former  case  Batlby,  B^  i» 
giving  his  judgment,  cites  Foster  v.  Frampton^  6  £.  askid 


I 
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d  says,  "  it  was  there  decided  that  when  a  vendee,  for  wmtwobth 
I  convenience,  had  desired  the  carrier  to  let  the  goods   outhwaitx. 

in  the  carrier's  warehouse  until  he  should  receive  further  juiy"77i842. 
»ns,  the  tranaitus  was  to  be  considered  at  an  end,  and 
dor  was  not  entitled  to  stop  in  transitu  on  the  insol- 
3f  the  vendee."     And  in  Richardson  v.  Goss^  where  A, 
I  goods  to  London  to  the  order  of  B.,  but  before  their 

B.  became  in  insolvent  circumstances  ;  the  goods,  how- 
Tived  at  the  wharf  of  C,  where  goods  shipped  for  B. 
sually  landed,  and  kept  till  sent  for  by  him,  the  Court 
}  to  have  been  of  opinion  that  the  goods  were  no  longer 
situ  when  they  arrived  at  C/s  wharf,  where  they  were 

landed  and  kept.  In  the  present  case,  the  goods  hav- 
)TL  transmitted  by  railroad  to  Leeds,  arrived  at  the  de- 
ls' warehouse,  where  they  were  kept  for  the  consignee, 

waa  for  his  convenience  that  the  delivery  to  him  was 
led.  That  brings  the  case  clearly  within  the  rule  laid 
^y  Baylby,  J.,  in  Foster  v.  Frampton,  6  B.  and  C.  108. 
re  says,  "  Where  a  man  orders  goods  to  be  delivered  at 
icular  place,  the  transitus  continues  until  they  are  de- 

to  the  consignee  at  that  place ;  but  that  must  be  under- 
of  a  delivery  in  the  ordinary  course  of  business  ;  for  if 
isignee,  before  the  goods  reach  their  ultimate  destination, 
DCS  the  delivery,  or  does  any  act  which  is  equivalent  to 

actual  possession  of  them,  the  transitus  is  at  an  end." 
loLROYD,  J.,  there  puts  this  very  case.     He  says,  "  The 

of  the  goods  was  at  an  end  by  the  act  of  the  consignee's 
g  the  goods  as  his  own  property,  taking  part  to  his  own 
«s,  and  directing  the  other  part  to  remain  in  the  ware- 
of  the  carrier.  From  that  moment  the  latter  ceased  to 
arrier,  and  became  a  mere  bailee."  The  judgment  of 
j)ALB,  J.,  is  to  the  same  effect.  The  present  is  even  a 
er  case,  for  there  the  consignee  only  took  samples,  where- 
3  half  of  each  parcel  was  taken.     In  Rowe  v.  Pickfordy  8 

83,  1  Moore  526,  a  trader  in  London  was  in  the  habit  of 
ising  goods  at  Manchester,  and  exporting  them  to  the 
lent  soon  after  their  arrival  in  London.  The  goods  so 
aed  to  liim  remained  in  the  waggon-oflSce  of  the  defend- 
rho  were  carriers,  until  they  were  removed  by  his  agent 

II.  Q 
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for  the  purpose  of  being  shipped.  A  consignment  of  goods  for 
OuTHWAm.  the  trader  was  delivered  to  the  defendants  on  the  9ih  and 
Juij~viB42.  12th  of  August.  On  the  14th  and  17th  the  goods  aniTed 
at  the  waggon-office  of  the  defendants  ;  on  tiie  16th  or  I7ih 
the  trader  became  bankrupt,  and  on  the  19tii  notice  of  imh* 
delivery  to  the  bankrupt  was  given  bj  the  consignor  to  tk 
defendants,  who,  according  to  order  on  the  21st,  delivered  tb 
goods  to  a  third  house ;  and  it  was  held,  that  the  assigneei 
of  the  bankrupt  were  entitled  to  recover  tiie  goods  deposited 
with  the  defendants,  and  that  the  right  of  the  consignor  to 
stoppage  in  transitu  ceased  on  the  arrival  of  the  goods  at  th 
waggon-office  of  the  defendants  in  London.  That  case  ii 
identical  with  the  present,  except  that  this  is  stronger ;  fir 
there  the  journey  was  not  at  an  end,  as  the  goods  were  to  fjk 
abroad.  Unless  something  remains  to  be  done  by  the  carrio; 
the  transUus  is  at  an  end  upon  the  arrival  of  the  goods  at  la 
warehouse.  Here  nothing  remained  to  be  done  by  the  carrier 
for  the  goods  were  not  to  be  forwarded,  but  to  be  sent  finr  lif 
the  consignee.  He  might  either  have  sold  them  there,  or  gitfli 
them  a  new  destination.  In  James  v.  Grifin^  2  M.  and'  F.  % 
Parke,  6.,  says, ''  The  actual  delivery  to  the  vendee  or  his  agen^ 
which  puts  an  end  to  the  transitus  or  state  of  passage,  may  be' 
at  the  vendee's  own  warehouse,  or  at  a  place  which  he  uses  it 
his  own,  though  belonging  to  another,  for  the  deposit  of  goods; 
Scott  V.  Pettity  3  B.  and  P.  469,  Rowe  v.  Pickford  ;  or  at  a  ^ 
where  he  means  the  goods  to  remain,  until  a  fresh  destinatioi 
is  communicated  to  them  by  orders  from  himself;  Diumf* 
Baldweny  5  East  175  ;  or  it  may  be  by  the  vendee's  taking 
possession  by  himself  or  his  agent,  at  some  point  short  of  tbe 
original  intended  place  of  destination."  It  may  be  said  on  tlie 
other  side,  that  there  was  to  be  a  further  transit  to  Mickkj 
Mills  ;  but  that  was  not  so,  as  the  consignee  was  to  take  them 
there  in  his  own  carts. 

Secondly,  the  consignee  had  in  fact  taken  away  part  of  the 
goods  sold  under  one  entire  contract,  and  there  are  many 
authorities  to  shew  that  in  such  case  the  right  to  stop  in 
transitu  is  gone.  Thus,  in  Hammond  v.  Anderson,  1  N.  K  69, 
a  number  of  bales  of  bacon,  then  lying  at  a  wharf,  having  been 
sold  for  an  entire  sum,  to  be  paid  for  by  a  bill  at  two  months 
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order  was  given  to  the  wharfinger  to  deliver  them  to  the  westwobth 
idee,  who  went  to  the  wharf,  weighed  the  whole,  and  took  Outhwaitb. 
ij  several  bales,  and  then  became  bankrupt,  whereupon  the  jaij7j^842. 
idor,  within  ten  days  from  the  time  of  the  sale,  ordered  the 
surfinger  not  to  deliver  the  remainder.  By  the  custom  of 
trade,  the  charges  of  warehousing  were  to  be  paid  by  the 
dor  for  fourteen  days  after  the  sale.  It  was  held  that  the 
idee  had  taken  possession  of  the  whole,  and  that  the  vendor 
I  no  right  to  stop  what  remained  in  the  hands  of  the  wharf- 
er.  [Pakkb,  B. — In  this  case  there  was  a  clear  intention  to 
arate  the  part  taken  as  the  cart  would  not  hold  more. 
DERSOK,  B. — The  consignee  takes  away  part  of  the  goods 
3r  he  knows  that  they  are  lying  at  his  risk,  and  at  a  rent 
the  defendants'  warehouse.]  In  Sluhey  v.  Heyward,  2  H.  BL 
1,  A.  shipped  goods  by  the  order  and  on  the  account  of  B., 
be  paid  for  at  a  future  day,  and  bills  of  lading  were  accord- 
;ly  signed  by  the  master  of  the  ship  ;  one  of  the  bills  was 
mediately  transmitted  to  B.,  who,  before  the  arrival  of  the 
ip  at  the  place  of  destination,  sold  the  goods  and  indorsed 
9  bill  of  lading  to  C.  After  the  arrival  of  the  ship  and  a 
Bvery  of  part  of  the  goods  to  the  agent  of  C,  B.  became 
iikrupt,  without  having  paid  A.  the  price  of  the  goods  ;  and 
was  held  that  by  this  delivery  the  transitus  was  at  an  end  as 
•  the  whole  of  the  goods.  Belts  v.  GibboaSy  2  Ad.  and  Ell.  57, 
Nev.  and  M.  64,  is  to  the  same  effect.  At  all  events,  the 
bbtiff  is  entitled  to  recover  ten  mats,  as  the  Sheriff  seized 
le  whole  twenty  mats  before  the  consignors  stopped  the 
Qierten. 

Thirdly,  it  is  said  that  as  another  part  of  the  goods,  which 
»ere  sent  by  river  navigation  to  Boroughbridge,  were  stopped 
I  due  time,  and  the  whole  was  contained  in  one  joint  contract, 
ihad  the  effect  of  rescinding  the  contract,  and  revesting  the 
roperty  in  the  whole  in  the  consignor.  But  that  cannot  be 
);  the  authorities  are  strong  against  the  effect  of  the  stoppage 
ring  to  rescind  the  contract ;  and  even  if  the  stoppage  had 
lat  effect  in  general,  the  point  does  not  arise  in  the  present 
se,  38  here  the  stoppage  of  part  of  the  goods  could  at  most 
Jy  have  the  effect  of  rescinding  the  contract  pro  tanto,  and 
reeting  the  property  in  the  last-mentioned  portion  of  the  goods. 
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Wmntworth  BaINES,  MaRTIN,  AND  LiDDELL,   IN   SUPPORT  OF  THE  RULE.— 

OuTBWAira.  The  rule  is,  that  an  unpaid  vendor  has  always  a  right  to  stop 
Jaiy^842.  ^^^  goods  which  he  has  forwarded  to  the  vendee  under  a  coih 
tract  of  sale,  whilst  they  are  on  their  transittis,  in  the  event  of 
the  vendee  becoming  insolvent.  Here  the  twenty  mats  wluA 
were  stopped  at  Leeds  on  the  8th  of  September  were  mer^ 
at  the  warehouse  of  the  carriers  on  their  way  to  the  consignee 
at  Mickley  Mills,  the  place  of  their  ultimate  destination,  and 
the  vendor  had  therefore  a  right  to  stop  them.  Lord  Tehth- 
DEN,  in  his  Treatise  on  Shipping,  (p.  464,  6th  edit.,)  states  di 
true  principle  applicable  to  these  cases.  He  there  says,  "  Goodi 
are  deemed  to  be  in  transitu,  not  only  while  they  remain  k 
the  possession  of  the  carrier,  whether  by  water  or  land,  aai 
although  such  carrier  may  have  been  named  and  appointed  l| 
the  consignee  ;  but  also  where  they  are  in  any  place  of  depoal 
connected  with  the  transmission  and  delivery  of  them,  zai 
until  they  arrive  at  the  actual  or  constructive  possession  of  At 
consignee,  at  the  place  named  by  the  buyer  to  the  selleril 
their  destination.  But  if  the  consignee,  before  the  goods  readk 
their  ultimate  destination,  does  any  act  which  is  equivalent  fi 
taking  actual  possession  of  them,  the  transitus  is  at  an  enA*^ 
Here  the  place  contemplated  between  these  parties  as  the  dea* 
tination  of  the  goods  was  Mickley  Mills,  and  the  vendee  had 
done  no  act  equivalent  to  taking  possession  of  them.  Accord* 
ing,  therefore,  to  the  principle  laid  down  by  Lord  TbktB^ 
DEN,  nothing  less  than  an  actual  arrival  at  the  place  of  des» 
tination  would  take  away  the  vendor's  right  to  stop  the  goods 
In  Stocks  V.  La  Riviere,  which  is  quoted  in  the  argument  i» 
Bohtlingk  v.  Inglis,  3  East  397,  Lord  Mansfield  is  stated  to 
have  said,  "  No  point  is  more  clear  than  that  if  goods  are  sold 
and  the  price  not  paid,  the  seller  may  stop  them  in  tran^ 
I  mean,  in  every  sort  of  passage  to  the  hands  of  the  buyers.* 
Have  these  goods  come  into  the  actual  possession  of  the  con- 
signee ?  Clearly  not.  But  then  it  is  said  that  they  were  con- 
structively in  his  possession,  as  he  was  to  send  for  them,  and 
they  were  there  lying  at  a  rent  until  he  did  so.  But  there  was 
nothing  to  shew  that  any  actual  rent  had  been  agreed  to  be 
paid,  or  ever  was  paid.  The  letter  which  the  defendants  sent 
to  the  consignee,  stating  that  unless  the  goods  were  taken  awaj 
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would  remain  at  warehouse  rent,  did  not  constitute  the  Wbmtwobth 
LDg  between  the  parties,  since  there  was  no  assent  to  it  on  outhwaiti. 
part  of  the  consignee ;  and  the  defendants  made  no  de-  juij'771842, 
d  for  rent  when  the  SheriflF  seized  the  goods,  neither  was 
bewn  that  they  had  ever  received  any  rent  on  former 
ings  between  them  and  Wetherall.  It  was  the  practice, 
loubt,  for  Wetherall  to  send  his  cart  to  fetch  the  goods 
I  Leeds,  but  the  vendors  knew  nothing  of  that.  The 
inal  destination  was  Mickley  Mills,  and  nothing  took  place 
equently  to  alter  it.  [Parke,  B. — Would  not  Wetherall 
J  been  liable  for  warehouse  rent  ?]  No  ;  it  is  submitted 
rould  not,  as  it  had  not  been  the  course  of  dealing  between 
a.  [Parke,  B. — If  from  the  notice  Wetherall  might  be 
e  to  warehouse  rent,  the  defendants  not  insisting  on  it  may 
)  been  a  forbearance  to  enforce  the  right,  rather  than  the 
nee  of  the  right  itself.]  But  that  cannot  affect  the  right  to 
in  transitu.  In  Morley  v.  Hay,  3  Man.  and  Ry.  396,  it 
held  that  the  right  of  the  vendor  to  stop  in  transitu  is 
mount  to  any  lien  against  the  purchaser.  It  was  there 
id  in  argument,  that  a  wharfinger  had  a  general  lien ;  to 
jh  Bayley,  J.,  answers,  "  Not  upon  goods  which  are  going 
ard  to  another  place  ;"  and  Parke,  J.,  says,  "  Not  against 
rty  who  has  a  right  to  stop  in  transitu.''  And  Bayley,  J., 
rwards  adds,  "  A  wharfinger  can  derive  a  title  to  a  general 
only  by  contract,  but  here  the  plaintiffs  claim  paramount 
ible,  (the  consignee,)  the  party  with  whom  such  contract 
t  have  been  made."  The  stoppage  was  in  this  case  com- 
3,  according  to  the  principle  laid  down  by  Lord  Abinger, 
L,  in  Gibson  v.  Carruthers,  8  M.  and  W.  321.  His  Lordship 
e  entered  into  a  complete  investigation  of  the  law  on  this 
ect,  and  although  he  dissented  from  the  rest  of  the  Court 
1  another  point,  there  was  no  difference  of  opinion  in  this 
ect.  He  goes  through  all  the  cases,  and  amongst  others 
5rts  to  Hanson  v.  Meyer,  6  East  614,  and  states  that,  as  far 
lat  decision  goes,  ''  it  is  a  decision  that  the  assignees  of  the 
trupt  vendee  can  have  no  property,  as  against  the  vendor, 
ly  part  of  the  goods  which  have  not  been  actually  delivered, 
r  which  the  transitus  has  not  terminated.''  And  he  adds, 
although  by  the  law  of  England  the  contract  for  sale,  and 
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wwiTwoBTH  delivery  to  a  carrier,  transfer  the  property  from  the  vendor  U 
OimnrAim  the  Yondee,  yet  nevertheless  the  vendee,  if  insolvent,  canool 
Juiy77i842.  Hiaintain  an  action  of  trover  against  the  vendor  or  his  agents  ij 
the  vendor,  before  the  arrival  of  the  goods  at  their  destinatiaii^ 
take  measures  to  prevent  their  delivery  to  the  vendee.  Tli$ 
true  question  in  these  cases  is,  had  the  goods  arrived  at  tb 
destination  given  by  the  vendee  to  the  vendor  1  and  here  they 
clearly  had  not,  for  Mickley  Mills  was  that  place  of  destinatkxi 
Although  it  had  been  the  practice  for  Weatherall  to  send  lii 
cart  for  the  goods,  the  vendors  knew  nothing  of  it  [Pabd^ 
B. — It  did  not  appear  that  the  defendants  ever  sent  the  gooijj| 
to  Mickley  Mills.  The  finding  of  the  jury  was,  that  the  parti«^ 
contemplated  that  the  flax  was  to  be  used  at  Mickley  Mills,  bif 
it  is  not  said  that  that  was  mentioned  as  the  place  of  destifii^ 
tion.]  The  true  ground  of  the  right  of  stoppage  in  transitu  i^ 
that  on  which  it  is  put  by  Lord  Abinger  in  Gibson  v. 
rutherSy  namely,  that  it  is  no  part  of  the  contract,  but  that  i 
law  gives  the  right.  [Lord  Abinger,  C.  B. — But  is  it 
open  to  the  party  to  shew  the  fact  as  to  where  the  ven 
intended  the  goods  t6  be  brought  ?  Parke,  B. — The  ult 
place  of  destination  is  that  place  to  which  the  carrier  is  to  < 
the  goods,  and  where  the  vendee  is  to  receive  them.] 
Whitehead  v.  Anderson,  9  Mee.  and  W.  534,  Parke,  B., 
delivering  the  judgment  of  the  Court,  lays  down  the  law 
clearly  settled,  "  that  the  unpaid  vendor  has  a  right  to  ret 
the  goods  before  they  have  arrived  at  the  destination  or 
contemplated  by  the  purchaser,  unless  in  the  meantime 
have  come  to  ihe  actual  or  constructive  possession  of  the  v« 
dee."  It  is  admitted,  that  if  it  had  been  communicated  to 
vendors  that  the  vendee  was  to  send  for  the  goods  to  Leedi 
that  would  be  the  terminus  of  the  transit,  and  the  place  41 
destination  ;  but  it  was  not  so.  The  case  falls  precisely  witUl 
the  principle  laid  down  by  the  Court  in  James  v.  Grijffin.  TheN 
Parke,  B.,  says,  "  Suppose  the  vendee  to  order  goods  which  hi 
purchased  to  be  left  at  an  inn,  which  was  also  the  receiviqg 
house  of  a  carrier,  for  the  purpose  of  being  forwarded  to  his  owl 
residence,  their  intended  place  of  destination ;  but  from  tin 
non-disclosure  by  the  vendor  of  that  purpose,  the  innke^ 
supposed  that  he  was  to  keep  the  goods  till  the  vendee  ctnM 
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self  for  them,  or  ordered  them  to  be  sent  elsewhere.    There    w«mrQEni 

D  doubts  I  apprehend,  that  notwithstanding  such  ignorance   OutHWAxn. 

le  innkeeper  of  his  real  character,  the  transitus  would  not  be  jui/77i842. 

n  end  whilst  the  goods  were  in  the  innkeeper's  possession/' 

case  can  be  more  appUcable  to  the  present  than  the  case  there 

posed.    And  Lord  Abinqsr,  C.  6.,  said,  "  that  as  long  as  the 

is  had  not  come  into  the  actual  possession  of  the  bankrupt, 

0  the  possession  of  some  immediate  agent,  who  was  finally  to 

ire  them  on  his  account,  the  transitus  still  continued,  and 

lefore  it  was  competent  to  the  vendor  to  stop  them  in  tran-^ 

"    The  cases  of  Foster  v.  FramptoUy  and  Bowe  v.  Pick/ordf 

:k  have  been  cited  on  the  other  side,  are  distinguishable^ 

bose  cases  the  consignee  had  no  warehouse,  and  the  goods 

3  not  small  parcels,  but  large  hogsheads,  which  necessarily 

lired  a  warehouse  to  receive  them  in.     And  as  was  ob- 

ed  of  the  latter  case  by  Baylby,*  J.,  in  Coates  v.  RaHlon, 

.  and  Cr.  426,  ^'  The  vendor  had  sent  the  goods  to  the 

B  where  he  was  directed  by  the  vendee  to  send  them,  and 

IS  then  at  the  option  of  the  latter  to  send  them  to  any 

B  on  the  continent.    There  was  no  ulterior  place  of  destina- 

named  to  the  vendor.''     And  he  adds,  "  The  principle  to 

educed  from  these  cases  is,  that  the  transitus  is  not  at  an 

until  the  goods  have  reached  the  place  named  by  the  buyer 

le  seller  as  the  place  of  their  destination."     The  jury  here 

i  not  have  found  that  the  parties  contemplated  that  the 

Is  were  to  go  to  Mickley  Mills  to  be  manufactured,  unless 

'  thought  that  that  was  the  place  of  their  destination. 

iKS,  B. — Suppose  the  goods  had  been  put  into  Weatherall's 

,  and  it  was  conveying  them  to  Mickley  Mills  ?]     That 

Id  fall  within  a  different  principle  ;  there  the  goods  would 

)  come  into  the  actual  possession  of  the  vendee,  which  is 

rf  the  exceptions.    So  in  the  case  of  Hammond  v.  Anderson, 

sendee  had  taken  possession  of  the  whole,  and  the  right  of 

page  was  therefore  gone. 

jcondly,  it  is  said  there  has  been  a  part  delivery  of  the 

Is,  and  that  that  amounted  to  a  taking  possession  of  the 

e  by  the  consignee,  whereby  the  rght  of  stoppage  in  tran- 

was  gone.     But  this  case  is  distinguishable  from  those 

b  have  been  cited  on  the  other  side,  and  even  if  it  be  not, 
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wnmrotTH  the  rule  has  been  of  late  very  much  restricted.  In  Jane^  \ 
OuTuwAm.  JoTies^  8  M.  and  If.  431,  442,  where  there  had  been  a  par 
j^i^'^342,  delivery  of  the  goods,  the  question  is  stated  to  be  quo  anim 
the  act  is  done  ;  whether  with  the  intention  of  taking  the  pofr 
session  and  dominion  of  the  whole  of  the  goods  or  not.  Aod 
Parke,  B.,  there  says,  '^  The  taking  of  samples  is  an  equivocd 
act :  it  might  be  that  he  took  them  in  order  to  ascertaii 
whether  he  could  dispose  of  any  part  of  the  goods  there,  witt 
out  intending  thereby  to  take  actual  possession.  Again,  the 
actual  delivery  of  the  140  sacks  is  not  sufficient ;  it  is  no  more 
than  a  delivery  of  140  sacks  to  a  purchaser  of  140,  and  nol 
done  with  a  view  to  take  possession  of  the  whole."  In  Hmk 
y.  Yaie^,  5  B.  and  Adol.  313  ;  2  Nev.  and  Man,  177,  when 
also  there  had  been  a  part  delivery,  it  was  held  that  the  vendee 
never  had  acquired  the  actual  possession  of  the  goods.  ThoA 
all  the  cases  were  folly  cited  in  the  argument ;  but  Littledaij 
J.,  says,  ^^  Then  it  is  said  there  was  a  part  delivery  here,  ad 
that  that  in  point  of  law  operated  as  a  constructive  delivery  el 
the  whole.  But  that  rule  is  confined  to  cases  where  the  dd 
livery  of  part  is  intended  to  be  a  delivery  of  the  whole.'*  Then 
was  here  no  such  part  delivery. 

But,  thirdly,  even  if  the  transitus  was  at  an  end  on  th 
arrival  of  the  goods  at  the  defendants'  warehouse,  there  wa 
here  a  stoppage  of  that  part  of  the  goods  which  had  beei 
shipped  to  go  to  Boroughbridge,  and  as  they  were  included  ii 
one  joint  contract  with  the  flax  last  sent,  the  stoppage  of  thil 
part  had  the  effect  of  rescinding  the  contract,  and  revesting  thf 
whole  in  the  vendor.  If  the  effect  of  a  stoppage  in  transitu  k 
to  rescind  the  contract,  (and  it  is  submitted  that  it  is,)  tbe 
vendors  are  entitled  to  the  whole  of  the  goods  comprised  in  tta 
contract.  There  is  no  authority  against  its  having  that  effect 
but  the  cases  lean  rather  to  the  contrary,  though  the  point  htf 
never  yet  been  expressly  decided.  In  Edwards  v.  Brewery  i 
M.  and  W.  379,  Parke,  B.,  says,  "  Whether  the  effect  of  tht 
stoppage  in  transitu  be  to  rescind  the  contract,  or  merely  to 
revest  the  lien,  does  not  seem  to  be  quite  settled  f  and  he 
refers  to  Clay  v.  Harrison,  10  B.  and  (7.  99.  And  in  James  ^ 
Griffin,  10  B.  and  C.  632,  he  also  says,  "  Whether  this  act  d 
retaking  rescinds  the  contract,  or  merely  restores  the  right  d 
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OfiseasioD,  can  hardly  as  yet  be  considered  as  finally  deter-   Wbhtwobtb 

lined.**    [Lobd  Abikqer,  C.  B. — Surely  the  stoppage  in  tran-   out^aiw. 

ttte  can  only  aflFect  such  of  the  goods  as  are  actually  stopped.]  zy^^pi^i^^ 

It  is  submitted  that  a  stoppage  of  any  part  of  the  goods 

operates  as  a  stoppage  of  all  that  have  not  actually  come  to  the 

liands  of  the  vendee.     In  Clay  v.  Harrison,  the  Court  seems 

ndier  to  have  been  of  opinion  that  by  a  stoppage  in  transitu 

the  contract  was  rescinded.     [Parke,  B. — That  certainly  was 

not  the  decision  of  the  Court]     In  that  case  Pattesok  says  in 

aigument,  "  By  the  common  law  the  property  in  goods  passes 

bj  the  sale  ;  if  payment  is  to  be  made  immediately,  the  vendor 

Ills  a  right  to  hold  them  till  payment  is  made ;  but  if  credit  is 

pTcn  he  cannot  do  so  ;**  upon  which  Bayley,  J.,  says,  '*  Does 

Bot  the  vendor  by  stopping  in  transitu  abandon  all  rights  that 

be  had  against  the  purchaser  1"  from  which  it  may  be  inferred 

that  the  learned  Judge  thought  it  had  the  effect  of  rescinding 

the  contract.     Patteson  in  answer  cites  Kymer  v.  Suwercropfy 

I  Campb.  109  ;  but  that  was  a  case  of  lien,  and  not  of  stoppage 

m  transitu.    But  there  is  no  case  which  decides  that  a  man  can 

itop  in  transitu,  and  maintain  an  action  for  the  price  of  the 

parcel  which  has  been  delivered.    In  Litt.  v.  Cowley,  7  Taunt. 

170,  GiBBS,  C.  J.,  says,  "  The  law  of  stoppage  in  transitu  says, 

that  the  property  which  was  before  in  the  bankrupt  may  be 

revested  in  the  seller  by  notice  to  the  carrier.     The  plaintiffs 

pre  that  notice  to  the  carrier,  and  thereby  revest  the  property. 

Before  such  notice  to  the  carrier  to  stop  the  goods,  the  pur- 

Aaser  may  bring  trover  for  them  ;  after  such  notice,  the  seller 

Bay  bring  trover.''     It  appears  clearly  from  those  expressions, 

tbt  his  opinion  was  that  not  merely  the  possession  was  re- 

guned,  but  the  property  was  revested.    The  judgment  of  Lord 

Abinger,  C.  B.,  in  Gibson  v.  Carruthers,  also  plainly  shews  that 

iis  Lordship  thought  that  a  stoppage  in  transitu  had  the  effect 

tf  rescinding  the  contract.     If  such  be  its  effect,  its  operation 

bere  was  to  revest  the  property  at  all  events  in  the  ten  mats 

last  sent,  which  had  not  been  delivered  by  the  defendants. 

LoBD  Abingbr,  C.  B. — It  seems  to  me  that  a  great  part  of 
he  very  learned  argument  which  we  have  heard  turns  upon  a 
uestion  of  fact,  whether  Leeds  was  the  place  of  destination  to 
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WiHTwoBTH  which  the  goods  were  to  be  sent.  It  may  be  the  place  of 
OuiuwAiss.  destination  at  which  the  goods  are  to  be  at  the  consignee's  riflk» 
Jttij7ri842.  *"^d  I  think  that  in  this  case  it  was  the  place  where  they  were 
to  be  at  his  risk  until  he  sent  for  them ;  and  if  so,  and  th^ 
were  not  to  be  forwarded  by  the  defendants,  that  was  a  plaee  of 
agency  to  receive  the  goods,  and  consequently  the  tran^ 
was  at  an  end.  As  to  the  question  whether  the  stoppage  in 
transitu  had  the  effect  of  rescinding  the  contract,  and  revesting 
the  property  in  the  ten  mats  which  had  not  been  delivered,  we 
wish  to  take  time  to  consider. 

Parke,  B. — I  entirely  concur  in  the  opinion  which  has  beea 
expressed  by  my  Lord  Chief  Barok  on  the  principal  questioih 
that  the  transitus  was  at  an  end.  It  may  be  considered  ai 
having  been  at  an  end,  both  because  the  goods  had  come  into 
the  constructive  possession  of  the  vendee,  and  because  they  had 
arrived  at  their  place  of  destination.  In  the  judgment  in 
Whitehead  v.  Anderson,  9  M.  and  W.  534,  the  Court  say,  *  A 
case  of  constructive  possession  is,  where  the  carrier  enten 
expressly,  or  by  impUcation,  into  a  new  agreement,  distiod 
from  the  original  contract  for  carriage,  to  hold  the  goods  foe 
the  consignee  as  his  agent,  not  for  the  purpose  of  expediting 
them  to  the  place  of  original  destination  pursuant  to  that  con- 
tract, but  in  a  new  character,  for  the  purpose  of  custody  on  hifl 
account,  and  subject  to  some  new  or  further  order  to  be  given 
to  him.'^  That  is  applicable  to  the  present  case.  When  the 
goods  arrived  at  Leeds,  and  notice  was  sent  to  Weatherall  ol 
their  arrival,  and  that  he  was  to  pay  rent,  the  carriers  hdd 
them,  not  as  agents  for  forwarding  them,  but  for  their  saft 
custody,  and  they  were  constructively  in  the  possession  of  the 
vendee. 

Again,  I  think  the  goods  had  arrived  at  their  place  of  destiiMr 
tion,  for  that,  as  I  understand,  means  the  place  to  which  dief 
were  to  be  conveyed  by  the  carriers,  and  where  they  would 
remain  unless  fresh  orders  should  be  given  for  their  subseqaent 
disposition.  In  this  respect  the  case  falls  within  the  principle 
oi  Dixon  V.  BaMwen,  5  East  175,  182,  in  which  Lord  ElU»- 
BOROUOH  lays  down  the  doctrine,  that  the  transitus  is  cooh 
pletely  at  an  end  when  the  goods  arrive  at  an  agent's,  who  is 
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to  keep  them  until  he  receives  the  further  orders  of  the  vendee,  wutworth 
After  referring  to  the  several  cases  on  this  subject,  he  says,    ouTHWAm. 
"^In  those  cases,  the  goods  had  so  far  gotten  to  the  end  of  their  Jai7~7[l842. 
joamey  that  they  waited  for  new  orders  from  the  purchaser  to 
pot  them  again  in  motion,  to  communicate  to  them  another 
nhBtantive  destination,  and  without  such  orders  they  would 
etmtinue  stationary/'     That  appears  to  have  been  the  case  in 
tlie  present  instance.     The  parcels  of  flax  were  to  remain 
stationary  at  the  defendants'  warehouse  till  a  further  direction 
should  be  given  by  Weatherall,  by  an  order  to  deliver  to  a  pur- 
chaser, or  to  forward  to  himself  by  a  new  conveyance,  and,  if 
DO  farther  orders  had  been  given,  they  would  have  continued 
there.    I  am  of  opinion,  that  on  this  ground  the  transittis  was 
It  an  end,  on  the  arrival  of  the  goods  at  Leeds.     Whether  the 
effect  of  the  stoppage  of  that  part  which  had  not  arrived  at  its 
toination  was  to  rescind  the  contract,  or  only  to  place  the 
mkioT  in  the  same  position  as  if  he  had  not  parted  with  the- 
pods,  I  wish  to  take  time  to  consider. 

Aldbrsok,  B.,  and  Rolfe,  B.,  concurred. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

i 

[    Parkb,  B. —  In  this  case,  the  Court,  consisting  of  my  Lord 

f  Chk?  Babon,  and  my  Brothers  Alderson   and  Rolfe,  and 

Jiyself,  have  already  expressed  a  unanimous  opinion,  that  the 

tfcmsUus  of  the  goods  was  at  an  end  on  their  arrival  at  the 

•arehouse  at  Leeds,  that  being  the  place  to  which  the  con- 

s^ee  intended  them  to  be  conveyed  by  the  carrier,  and  where 

they  would  stop  unless  the  consignee  should  direct  what  further 

should  be  done  with  them.     One  point  only  was  reserved  for 

Consideration,  namely,  the  eflfect  of  a  stoppage  of  part  of  the 

goods  contained  in  one  joint  contract,  before  the  seizure  by  the 

plaintiff.     Several  parcels  of  goods  were  purchased  under  one 

entire  contract  from  Hill  and  Co.,  at  Hull,  by  the  consignee, 

living  at  Mickley,  about  thirty  miles  from  Leeds.    A  part — two 

packages — were  forwarded  by  the  railroad  to  Leeds,  and  arrived 
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WiBTwoBTH.  on  the  20th  of  August.  One  of  these  packages  was  taken  to 
OuTHWAim  Mickley  Mills  by  the  consignee  on  the  23d  of  August.  The 
Juiyl7iW2.  remaining  package  was  seized  by  the  Sheriff,  the  plaintiff,  on 
the  11th  of  September.  But  in  the  meantime  some  remaining 
parcels,  comprised  in  the  same  contract,  which  were  forwarded 
by  water  carriage  to  Boroughbridge,  were  stopped  in  trcmibi 
on  the  8th  September,  and  it  was  contended  for  the  defendants^ 
that  this  had  the  effect  of  revesting  in  the  consignor,  at  that 
time,  all  the  parcels  contained  in  that  contract,  and,  amongst 
others,  that  seized  by  the  Sheriff  on  the  11th  September.  We 
are  all  of  opinion  that  this  objection  to  the  plaintiff's  right  to 
recover,  in  respect  of  the  last-mentioned  parcel,  cannot  prevail 
What  the  effect  of  stoppage  in  transitu  is,  whether  entirelj 
to  rescind  the  contract,  or  only  to  replace  the  vendor  in  the 
same  position  as  if  he  had  not  parted  with  the  possession,  and 
entitle  him  to  hold  the  goods  until  the  price  be  paid  down,  is  i 
•'point  not  yet  finally  decided,  and  there  are  difficulties  attend- 
ing each  construction.  If  the  latter  supposition  be  adopted,  (u 
most  of  us  are  strongly  inclined  to  think  it  ought  to  be,  on  the 
weight  of  authority,)  the  vendor  is  entitled  to  retain  the  pari 
actually  stopped  in  transitu  till  he  is  paid  the  price  of  the 
whole,  but  has  no  right  to  retake  that  which  has  arrived  at  ib 
journey's  end.  His  right  of  lien  on  the  part  stopped  is  revested, 
but  no  more.  My  Lord  Chief  Babon  has  expressed  an  opinion, 
to  which  he  still  adheres,  that  the  contract  is  rescinded  bj  a 
stoppage  in  transitu^  but  he  does  not  think  that  this  affects  the 
right  of  the  vendee  to  retain  that  portion  of  the  goods  which  hafC 
been  actually  delivered  to  him,  or,  in  other  words,  have  reached 
the  place  of  their  destination,  more  especially  when  the  goods 
and  the  price  may  be  apportioned,  as  in  the  present  case,  and 
a  new  contract  be  implied  from  the  actual  delivery  and  reten- 
tion of  a  part  In  either  view  of  the  subject,  the  stoppage  oi 
that  portion  of  the  goods  conveyed  by  water  affords  no  defence. 
The  rule  must  therefore  be  discharged. 

Rule  discharged. 
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Foster  v.  Frampton^  6 
C.  107,  the  purchaser, 
ing  notice  from  the  cax- 
le  arrival  of  the  goods, 
a  portion  of  them  to  his 
lises,  and  desired  the  re- 
to  remain  in  the  ware- 
the  carrier  until  he  re- 
rther  directions.  Before 
)n  that  was  left  had  been 

the  purchaser  became 
.  The  Court  held  that 
itiis  was  at  an  end.  Bay- 
)bserved, — "  It  seems  to 
in  this  case  the  transitvs 
n  end.  Where  a  man 
K)ds  to  be  delivered  at  a 
r  place,  the  trandtus  con- 
til  they  are  delivered  to 
gnee  at  that  place;  but 
t  be  understood  of  a  de- 

the  ordinary  course  of 
;  for  if  the  consignee,  be- 
^ds  reach  their  ultimate 
)n,  postpones  the  delivery, 
luy  act  which  is  equiva- 
iking  actual  possession  of 
3  transitus  is  at  an  end. 
e,  the  bankrupt  has  done 
ict,  for  he  not  only  post- 
le  delivery  which  would 
en  place  in  the  ordinary 
f  business,  but  he  took 
and  directed  the  canier 
he  goods  in  his  warehouse 

received  further  direc- 
•"rom  that  time  the  car- 
me  the  warehouseman  of 
rupt,  and  the  goods  were 

in  the  possession  of  the 

if  he  had  taken  them 
i  own  warehouse.  In 
son  V.  Go88,  3  Bos.  and 
,  Richardson  of  Newcastle 
goods  for  London  to  the 


order  of  one  Wilson.  Bichardson 
finding  that  Wilson  was  in  insol- 
vent circumstances,  applied  at  the 
defendant's  wharf  in  London,  where 
the  goods  had  in  the  meantime 
arrived,  and  where  goods  shipped 
for  Wilson  were  usually  landed 
and  kept  till  sent  for  by  him,  ten- 
dering the  freight  and  charges 
paid  for  the  goods,  and  requiring 
delivery  of  them,  which  was  re- 
fused, unless  upon  payment  of  a 
genend  balance  due  from  Wilson 
to  the  defendant  for  wharfage. 
Chambre,  J.,  intimated  a  strong 
opinion,  that  if  a  man  be  in  the 
habit  of  using  the  warehouse  of  a 
wharfinger  as  his  own,  and  make 
that  the  repository  of  his  goods, 
and  dispose  of  them  there,  the' 
journey  will  be  at  an  end  when 
the  goods  arrive  at  such  ware- 
house; and  Lord  AlvarUey  ex- 
pressed his  concurrence  in  that 
opinion  in  the  case  of  Scott  v. 
Pdtit,3  Bos.audPul.  469.  There 
a  trader  had  no  warehouse  of  his 
own,  but  used  that  of  his  packer, 
for  receiving  goods  consigned  to 
him,  and  it  was  held  that  the 
transitvs  of  such  goods  was  at  an 
end  upon  delivery  of  them  to  the 
packer.  Now  here  the  bankrupt, 
on  the  particular  occasion,  used 
the  warehouse  of  the  carrier  as  his 
own,  and  made  it  the  repository 
of  his  goods.  I  therefore  think 
that  the  transitus  was  at  an  end 
as  soon  as  the  bankrupt  took  the 
samples  from  the  hogsheads,  and 
desired  that  they  should  remain  in 
the  warehouse  till  further  direc- 
tions. HoLROYD,  J. — I  think  that 
the  possession  of  the  sugar  was 
completely    vested   in    the    con- 
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signee.  The  transit  of  the  goods 
was  at  an  end,  by  the  act  of  the 
consignee's  treating  the  goods  as 
his  own  property,  taking  part  to 
his  own  premises,  and  directing 
the  other  part  to  remain  in  the 
warehouse  of  the  carrier.  From 
that  moment  the  latter  ceased  to 
be  a  carrier,  and  became  a  mere 
bailee.  Littledalb,  J. — The  tak- 
ing of  the  samples  was  a  complete 
act  of  ownership.  Besides,  it  ap- 
pears that  the  bankrupt,  for  his 
own  convenience,  was  in  the  habit 
of  leaving  goods  in  the  warehouse 
of  the  carrier,  and  that  on  this 
occasion  he  directed  them  to  con- 
tinue there  after  the  period  when 
they  would  otherwise  have  been 
delivered  in  the  ordinary  course  of 
business.  From  the  time  when 
he  drew  the  samples,  and  gave 
those  directions,  the  sugar  must 
be  considered  to  have  been  in  the 
possession  of  the  bankrupt,  as 
much  as  if  he  had  taken  it  to  his 
own  premisea*' 

2.  Where  goods  are  sent  to  a 
party  for  the  piupose  of  being  for- 
warded by  him  to  the  purchaser, 
they  may  be  stopped  in  transitu 
while  in  the  hands  of  that  party. 
In  Smith  v.  Goss,  1  Campb.  282, 
the  purchaser  directed  the  seller 
to  forward  the  goods  to  him  at 
Newcastle  either  by  way  of  Lon- 
don or  Grainsborough,  and  if  they 
were  sent  to  London,  to  address 
them  to  the  care  of  J.  W.  Gross, 
BuUwharf,  with  directions  to  send 
them  by  the  first  vessel  to  New- 
castle. One  of  the  questions 
raised  was.  Whether  the  goods 
might  be  stopped  while  in  the 
hands  of   Qoss,  the  defendant? 


Lord  Ellenborough  he 
the  goods  having  been  sen 
defendant  for  the  purpose 
ing  forwarded  to  Newcastl 
merely  at  a  stage  on  their 
and  could  not  be  consid 
having  reached  their  final  • 
tion  when  at  the  wharfii 
London. 

3.  Another  question  n 
the  case  of  Smith  v.  Gh 
Whether  the  seller  s  right 
in  transitu  was  not  defeat© 
goods  being  attached,  ^ 
transitu,  by  process  out 
Court  of  the  Mayor  of  Lo 
the  suit  of  a  creditor  of  t 
chaser?  LordEllenboroi 
that  the  seller's  right  coul( 
defeated,  as  the  creditor 
purchaser  could  not  have  a 
right  in  the  goods  than  t 
chaser  himself,  and  obs( 
"  The  vendor's  power  of  in 
ing  the  goods  was  the  el 
preferable  lien,  and  not 
seded  by  the  attachmei 
more  than  it  would  have 
the  general  right  of  a  c 
carrier  to  retain  all  his  cm 
goods  for  his  general  balai 

4.  The  question,  whet 
transitus  is  ended  when  tl 
have  reached  the  warehoi 
wharfinger,  depends  on  t 
poses  for  which  they  are 
by  him.     If  they  are  rece 
the  purpose  of  being  kept 
on  behalf  of  the  purchaser 
owner,  then  the  transitus 
end.     If,   however,   they 
ceived  for  the  purpasc  m 
their  being  forwarded  to  i 
chaser,   or  if  the  purchs 
intimated  to  the  wharfinj 


CONTRACT  OF  SALE. 


255 


s  not  intend  to  take  posses- 
f  the  goods,  then  the  sellers 
)f  stoppage  in  transitu  con- 
In  flie  case  of  James  v. 
,  1  U.  and  W,  20,  and  2 
.  W.  6,  the  goods  consigned 
sliverable  in  the  river,  and 
direction  of  the  pivchaser 
ere  landed  on  a  wharf  at 
he  was  in  the  habit  of 
goods  landed,  having  no 
»  adjoining  the  river,  but 
a  warehouse  in  the  city. 
urchaser    having    become 
pt,  the  goods  were  stopped 
n  the  hands  of  the  wharf- 
It  appeared  in  evidence 
le  purchaser  told  his  son 
3  did  not  intend  to  take 


possession  of  the  goods,  but  that 
this  intention  was  not  communi- 
cated to  the  wharfinger  or  the 
seller.  The  Court  held  that  the 
proper  question  to  be  left  to  the 
jury  was,  Whether  the  wharfinger 
received  the  goods  as  the  pur- 
chaser's agent  to  take  possession 
of  them  for  his  benefit  as  owner, 
or  as  his  agent  only,  to  forward 
them  to  him,  or  to  keep  them  for 
the  seller  ?  It  was  farther  held 
that  the  purchaser's  statement  to 
his  son,  that  he  did  not  intend  to 
take  possession  of  the  goods,  was 
admissible  in  evidence,  although 
not  communicated  to  the  wharf- 
inger or  the  seller. 


a  purchaser  contracts  to  charter  and  send  a  vessel  to  receive  a 
9,  and  the  seller  contracts  to  deliver  the  cargo  on  board  of  the 
I  on  its  arrival,  the  bills  of  lading  to  be  made  deliverable  to  the 
'•,  and  the  price  to  be  paid  by  the  purchaser  on  receiving  the 
Ice  and  bills  of  lading,  the  bankruptcy  of  the  purchaser  does  not 
nd  the  contract,  and  it  has  been  held  that  on  Hie  arrival  of  the 
I  the  seller  is  bound  to  implement  his  part  of  the  contract,  and 
it  is  not  necessary  for  the  assignees  of  the  bankrupt  to  give 
e  within  a  reasonable  time  to  the  seller  of  their  adoption  of  the 
'ocL 

GIBSON  V.  CARRUTHERS. 


UMPSIT. — The  declaration  stated,  that  theretofore,  and  May  a,  i84i. 
the  said  Thomas  Harris  became  a  bankrupt,  to  wit,  on,        "^ 
e  said  Thomas  Harris,  at  the  special  instance  and  request  s  m.  &  w.  821 
defendant,  bargained  for  and  agreed  to  buy  of  and  from 
ifendant,  about  2000  quarters  skreened  Odessa  linseed, 
ited  to  be  of  good  and  merchantable  quality,  and  equal 
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Gibson      to  the  average  shipments  of  the  season,  at  the  rate  of  SOs.  lOi 
Cabruthihb.  per  quarter,  free  on  board  at  Odessa,  the  quantity  to  be  com- 
MaylTiwi.  puted  at  the  rate  of  100  chetwerts  to  seventy-two  quarters,  Ae 
shipment  to  be  made  on  board  the  buyer's  vessel  on  arrival  at 
Odessa,  which  vessel  was  to  be  forthwith  chartered  from  thenc^ 
and  the  amount  of  invoice  was  to  be  paid  on  handing  over  the 
same  and  the  bill  of  lading  to  the  buyers  in  London,  in  readj 
money,  less  two  and  a  half  per  cent,  discount.   The  declaratioa 
then  averred  mutual  promises  between  Harris  and  the  defen* 
dant,  according  to  the  terms  of  that  agreement :     And  the 
plaintiflfs  aver  that  the  said  Thomas  Harris,  confiding  in  the 
said  promise  of  the  defendant,  did,  after  the  making  of  the  said 
promise  and  before  his  said  bankruptcy,  forthwith  despatch  tf^ 
Odessa  aforesaid  a  certain  vessel  called  the  Stensture,  thei^ 
chartered  by  the  said  Thomas  Harris  for  that  purpose,  whick, 
said  vessel  arrived  at  Odessa  aforesaid  within  a  reasonable  ixM 
in  that  behalf,  to  wit,  on,  &c.,  of  all  which  the  defendant,  al 
Odessa  aforesaid,  then  had  notice  :  and  the  plaintiffs  aver  tha 
the  said  vessel  called  the  Stensture  arrived  as  aforesaid  a 
Odessa  aforesaid,  after  the  said  bankruptcy  of  the  said  Tbomi 
Harris  and  not  before,  and  within  a  reasonable  time  after  sodii 
arrival,  and  from  thence  for  a  long  and  reasonable  time  in  that 
behalf,  was  ready  to  receive  on  board  at  Odessa  aforesaid  th^ 
said  linseed  ;  and  that  one  Nicholas  Henrick  Hedman,  thes 
being  the  master  of  the  said  vessel,  was  ready  and  willing  to 
deliver  to  the  defendant  bills  of  lading  for  the  said  linseei 
making  the  same  deliverable  to  the  defendant  or  his  order,  d 
all  which,  the  defendant  then,  to  wit,  on,  &c.,  had  notice,  and, 
was  then  requested  by  the  said  N.  H.  Hedman,  the  agent  d 
the  plaintiffs  in  that  behalf,  to  deliver  and  ship  on  board  tha, 
said  vessel'  the  said  linseed  ;  yet,  although  the  said  promise  rf 
the  defendant,  at  the  said  time  of  the  said  bankruptcy,  was  and. 
remained,   and   from  thence  hitherto   continued   and  still  W 
wholly  unsatisfied  and  unrevoked,  and  although  a  reasoDabki 
time  for  the  delivery  and  shipment  of  the  said  linseed  hadloog:; 
elapsed  before  the  commencement  of  this  suit,  the  def^^dantJ 
did  not  nor  would,  when  so  requested  as  aforesaid,  or  at  ai^  ; 
time,  ship  or  deliver  the  said  linseed,  or  any  part  thereof,  ai ' 
board  the  said  vessel,  or  any  other  vessel,  in  pursuance  of  his 
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^d  promise^  but  then  and  from  thence  hitherto  wholly  neglect-  Gibbov 
d  and  refused  so  to  do.  By  reason  whereof  the  plaintiffs,  Cabbutbib0. 
ts^ees  as  aforesaid,  have  lost  and  been  deprived  of  divers  MayTlisii. 
eat  gains  and  profits,  which  they  might  and  would  have 
rived  from  the  receipt  and  sale  of  the  said  linseed,  and  from 
3  loading  and  shipping  of  the  same,  and  the  conveying  thereof 
board  the  said  vessel,  and  have  suffered  great  damage  from 
^  said  vessel  not  being  loaded  with  the  said  linseed,  and 
Jig  detained  at  Odessa  aforesaid  for  a  long  time,  to  wit,  two 
fiths ;  and  although  the  defendant,  before  the  making  of  the 
[uest  hereinafter  mentioned,  to  wit,  on,  &;c.,  had  notice  of  the 
d  bankruptcy  of  the  said  Thomas  Harris,  and  that  the  plain- 
's were  duly  appointed  assignees  of  his  estate  and  effects  as 
resaid,  within  a  reasonable  time  after  the  arrival  of  the  said 
Bel  at  Odessa  aforesaid,  to  wit,  on,  &c.,  and  from  thence  for 
mg  and  reasonable  time,  were  ready  and  willing,  and  then 
idered  and  offered,  to  pay  the  defendant  for  the  said  linseed, 
file  rate  and  in  manner  aforesaid,  and  then  requested  the 
endant  to  hand  over  to  them  bills  of  lading  for  the  said 
leed  in  London  aforesaid,  or  to  deliver  to  them,  assignees  as 
resaid,  in  London  aforesaid,  the  said  linseed ;  yet  the  defen- 
it  did  not  nor  would,  when  so  requested,  or  at  any  time, 
id  over,  and  hath  not  hitherto  handed  over  to  the  plaintiffs, 
ignees  as  aforesaid,  the  said  bills  of  lading,  or  any  bill  or 
s  of  lading,  for  the  said  linseed,  and  hath  not,  from  the  time 
the  making  of  the  said  promise,  delivered  to  the  said  Thomas 
rris  before  his  bankruptcy,  or  to  the  said  plaintiffs,  assignees 
aforesaid,  since  the  bankruptcy  of  the  said  Thomas  Harris, 
\  said  linseed  or  any  part  thereof,  or  any  linseed  in  pur- 
LDce  of  his  said  promise,  but  hath  hitherto  wholly  neglected 
1  refused  so  to  do. 

Plea. — That  the  plaintiffs,  as  the  assignees  of  the  said  Thomas 
rris,  did  not  at  any  time,  within  a  reasonable  time  after  the 
ikruptcy  of  the  said  Thomas  Harris  and  the  arrival  of  the 
i  vessel  off  Odessa  as  aforesaid,  give  notice  to  the  defendant 
bheir  intention  to  adopt  the  said  contract  for  the  purchase  of 
said  linseed,  and  to  abide  by  the  terms  thereof ;  but  on 
contrary  thereof,  the  plaintiffs  therein  wholly  failed  and 
le  defiEiult,  and  by  reason  thereof  the  defendant  then  became 
'OL.  11.  R 
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GiBsox      and  was  wholly  discharged  from  all  liability  to  fulfil  the  same 

Cabbutbxbs.  —Verification. 

Mayviwi.  Special  demurrer,  assigning  for  causes,  that  the  defendant 
has  not  by  his  said  plea  traversed  or  denied  any  matter  of  fiwi 
alleged  by  the  plaintiffs ;  but  has  introduced  matters  of  &0 
not  alleged  or  necessary  to  be  alleged,  and  upon  which  m 
material  issue  can  be  taken ;  and  also  for  that  the  plea  i 
uncertain,  in  alleging  that  the  plaintiffs  wholly  failed  and  mad 
default,  without  setting  forth,  with  sufficient  clearness,  in  wha 
matter  or  thing  the  plaintifis  so  failed  or  made  default ;  aa 
also  for  that  the  said  plea  is  argumentative,  in  alleging  that  tb 
defendant  became  wholly  discharged  from  all  liability  to  fuM 
the  said  contract,  without  setting  forth  any  sufficient  groott 
for  such  discharge  ;  and  also  for  that  the  said  plea  is  uncerMll 
and  illusory  in  the  form  in  which  it  is  alleged  that  the  plainttfl 
as  assignees  as  aforesaid,  did  not  give  notice  of  their  intenti 
to  adopt  the  contract ;  and  also  for  that  the  said  plea  n 
answer  to  the  first  breach,  but  is  in  other  respects  un( 
evasive,  argumentative,  and  insufficient. 

The  objections  insisted  upon  by  the  plaintifiB  were 
the  fact  of  the  plaintiffs  not  having  given  notice  of  their 
tion  of  the  contract,  is  no  answer  to  the  first  breach,  viz.,  nol 
loading  the  linseed  on  board  the  vessel     Also,  that  the  plea 
bad  in  not  alleging  that  the  defendants  were  ready  and  wil 
to  load  the  linseed  on  board  the  vessel,  in  case  they  had 
ceived  notice  :  and  that  it  is  also  bad  for  the  special  groa&l 
set  forth  in  the  demurrer.  A 

The  defendant  contends,  first,  that  the  action  ought,  undll 
the  circumstances  alleged,  to  have  been  brought  in  the  nufiel 
the  bankrupt,  and  not  in  the  name  of  the  assignees.  SecooM 
that  there  is  a  misjoinder  of  breaches,  in  this,  that  the  fi4| 
gives  the  plaintiffs,  as  assignees,  no  right  of  action,  whereas 
last  breach  may  do  so.  Thirdly,  that  the  request  to  deliver 
linseed,  in  the  first  breach,  is  not  shewn  to  have  been  made 
Kny  person  with  competent  authority,  and  in  behalf  of  the  plaii 
tiffs  in  their  capacity  of  assignees  ;  nor  does  it  appear  that  tkj 
then  were  assignees,  but  it  alleges  that  the  defendant  had  notki 
of  the  bankruptcy,  and  therefore  alleges  the  very  ground  on  wind 
he  was  entitled  to  object  to  deliver  according  to  the  contract 
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The  case  was  argued  in  Michaelmas  Term  last  by  Cleasby      gibsov 
for  the  plaintiffs,  and  by  R.  V.  Richards  for  the  defendant.         CARRtTHBRn. 

following  cases  were  cited  and  commented  upon : —  May^wi. 

V.  Fairfield,  2  B.  and  Adol  727 ;  Schondler  v.  Wace, 
I  Campb.  487 ;  Hancock  v.  Ga^ny  8  Bing.  358 ;  1  M.  and 
fcrf^  521  ;  Smith  v.  Cafin,  2  H.  Bl  444  ;  Boorman  v.  Nash, 
•A  and  O.  145 ;  Marsh  v.  Fborf,  9  B.  and  (7r.  659  ;  and 
mmnce  v.  Knowha,  5  ^m^.  iV.  (7.  399  ;  7  /^c?o«  381. 
The  Court  took  time  to  consider,  and  there  being  a  difference 
'opinion  amongst  the  Judges,  they  now  delivered  their  judg- 
ents  seriatim. 

RoLFE,  B. — The  plaintifls  in  this  cause  are  the  assignees  of 
omas  Harris,  a  bankrupt. 

rhe  declaration  states,  that  Harris,  before  his  bankruptcy, 
«cd  to  buy  from  the  defendant  about  2000  quarters  of 
leed,  free  on  board  at  Odessa,  at  30s.  lOd.  per  quarter,  the 
pment  to  be  made  on  board  the  buyer  s  vessel  on  arrival  at 
BBsa,  which  vessel  was  to  be  forthwith  chartered  for  thence, 
1  the  amount  of  the  invoice  was  to  be  paid  on  handing  over 
same  and  the  bills  of  lading  to  the  buyers  in  London. 
rhe  declaration  then  states  mutual  promises  by  Harris  and 
defendant,  according  to  the  terms  of  that  agreement,  and 
s  on  to  aver  that  Harris,  in  part  performance,  &c.,  despatch- 
a  vessel  to  Odessa,  which  arrived  there  in  a  reasonable 
e,  and  was  ready  to  receive  the  linseed  on  board;  that 
)re  its  arrival  Harris  had  become  bankrupt ;  but  the  master 
he  ship  was  ready  and  offered  to  receive  the  linseed  on 
rd,  and  to  give  bills  of  lading  pursuant  to  the  agreement ; 
i  the  defendant  refused  to  deliver  the  linseed  on  board,  or 
part  thereof,  by  reason  whereof  the  plaintiffs,  as  assignees 
Harris,  have  suffered  damage,  &c.  The  declaration  then 
!  on  to  state  that  the  plaintiffs  afterwards,  within  a  reason- 
t  time  after  the  arrival  of  the  vessel  at  Odessa,  gave  notice 
he  defendant  of  their  being  ready  and  willing  to  pay  for 
linseed  on  delivery  in  London  according  to  the  agreement ; 
the  defendants  refused  to  deliver,  &c.,  &c. 
o  this  declaration  the  defendant  has  pleaded,  that  the 
itifis  did  not,  within  a  reasonable  time  after  the  arrival  of 
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GIB80N      ^Y^Q  vessel  at  Odessa,  give  notice  to  the  defendant  of  their 

Cabeuthbm.  intention  to  adopt  the  contract. 

MayliTsii.  The  plaintiffs  have  demurred  to  this  plea,  and  have  assigned 
several  causes  of  demurrer,  all  founded  on  the  principle  that 
the  plea  attempts  to  raise  an  immaterial  issue. 

On  the  argument  of  this  case  in  last  Michaelmas  Tenn,  it 
was  contended  on  the  part  of  the  defendant^  firsts  that  tin 
declaration  does  not  state  a  case  which  gives  a  right  of 
to  the  assignees  ;  and,  secondly,  that  if  it  does,  tiien  the 
discloses  a  good  defence. 

I  am  of  opinion  that  neither  of  these  propositions  can 
supported. 

As  to  the  first  point,  the  validity  of  the  declaration :  it 
clear  that  assignees  of  a  bankrupt  are  entitled  to  the  benefit 
all  contracts  entered  into  by  the  bankrupt,  and  whidi  aie 
jfleri  at  the  time  of  the  bankruptcy.    They  may  elect  to 
or  reject  such  contracts,  according  as  they  are  likdy  to 
beneficial  or  onerous  to  the  estate.    In  no  case  can  the 
who  contracted  with  the  bankrupt  set  up  the 
against  the  assignees,  as  a  reason  for  not  doing  what  he 
agreed  to  do.     Where  indeed  the  payment  of  money  or 
formance  of  any  other  duty  by  the  bankrupt,  forms  a  condil 
precedent  to  the  doing  of  the  act  which  the  contracting 
has  agreed  to  do,  there,  unless  the  money  is  paid  or  duty 
formed,  either  by  the  bankrupt  or  his  assignees,  it  is  plam, 
principles  altogether  independent  of  any  questions  arising 
bankruptcy  or  insolvency,  that  no  obligation  exists  on  the 
party  to  perform  his  part  of  the  engagement.    But  no  obj< 
of  this  sort  can  be  set  up,  except  in  the  case  of  a  mere  coni 
for  the  sale  and  delivery  of  goods,  until  the  time  has  am 
when  the  party  seeking  the  benefit  of  the  contract  fails  to 
something  which,  according  to  its  provisions,  he  ought  to 
Until  default,  no  such  objection  arises,  even  where  the 
matter  rests  injferi;  but  much  less  can  such  a  course  be 
sued  where,  as  in  the  present  case,  the  declaration  shews 
a  part,  and  probably  no  inconsiderable  part,  of  the  conI 
has  actually  been  already  performed  by  the  plaintiffs^  or 
by  the  bankrupt  whom  the  plaintiffs  represent.    For  it  will 
observed,  that  in  this  case  the  first  act  to  be  performed  under 
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the  contract  was'  the  sending  of  a  ship  to  Odessa.     This  was      Oissoir 
ictoally  done  at  the  cost  and  risk  of  the  bankrupt.    If  the  OARBimisBs. 
argument  of  the  defendant  be  well  founded,  the  bankrupt  or  his  May"i7i84i. 
state  must  sustain  the  loss  occasioned  by  his  having  thus  far 
ilfilled  his  part  of  the  contract. 

It  was  endeavoured  to  liken  this  to  a  case  of  stoppage  in 
xmsitUy  to  which  it  was  supposed  to  bear  a  strong  analogy. 
at  it  does  not  appear  to  me  that  any  such  analogy  exists. 
^here  a  vendor  of  goods  has  put  them  into  the  hands  of  a 
irrier,  in  order  to  their  being  by  him  forwarded  and  delivered 
•  the  vendee,  then,  if  the  vendee  before  actual  delivery  to  him 
^eomes  insolvent,  the  vendor  has  a  right  to  resume  the  posses- 
9n  with  which  he  had  previously  parted.     It  may  be  con- 
ded,  that  the  same  circumstances  which  would  justify  a  seller 
stopping  the  goods  in  transitu,  will  also  warrant  his  retain- 
g  them  before  the  transitus  has  commenced,  where  nothing 
mains  to  be  done  but  to  deliver  the  goods  to  the  purchaser. 
M;  here  the  proposed  transit  of  the  linseed  from  Odessa  to 
■don  was  not^  as  it  seems  to  me,  a  tra/nsitus  within  the  mean- 
g  of  the  doctrine  relative  to  stoppage  in  transitu.    I  consider 
to  be  of  the  very  essence  of  that  doctrine,  that  during  the 
msitus  the  goods  should  be  in  the  custody  of  some  third  per- 
il, intermediate  between  the  seller  who  has  parted  with,  and 
e  buyer  who  has  not  yet  acquired,  actual  possession.     In  this 
se  the  linseed  was  to  be  brought  to  London,  not  in  the 
dinary  course  of  delivery  by  a  seller  to  a  buyer,  but  under 
e  terms  of  a  special  contract,  which  reserved  to  the  defen- 
nt^  the  seller,  the  exclusive  control  over  it  by  means  of  the 
Qs  of  lading.     It  was  one  of  the  terms  of  the  contract,  that 
e  defendant  should  in  a  certain  stipulated  mode  cause  the 
iseed  to  be  transported  to  London,  in  order  that  it  might 
ere  be  by  him  delivered  at  a  price  agreed  upon  to  the  bank- 
pi.     This  the  defendant  was  bound  to  do,  in  the  same  way  as 
be  had  agreed  to  do  any  other  act ;  as,  for  instance,  to  build 
ship,  to  manufacture  goods,  or  the  like  ;  and  he  had  no  right 
anticipate  that  when  he  had  performed  his  part  of  the  con- 
icti  the  bankrupt,  with  whom  he  had  contracted,  would  not 
himself  or  his  assignees  perform  what  he  had  agreed  to  do. 
the  contract  was  beneficial  to  the  bankrupt,  the  assignees 
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aiBsoif  would  of  course  adopt  it ;  if  it  was  onerous,  then  the  defeodaot 
CAKBUTHEB8.  would  hsLYO  to  look  to  the  bankrupt  himself,  the  sole  party  witb 
Mayiyisii.  whom  he  contracted,  and  whose  liability  would  continue  not- 
withstanding the  bankruptcy,  as  was  established  by  the  caae 
of  Boorman  v.  Nash,  9  B,  and  C.  145.  On  these  groundi  I 
think  the  declaration  discloses  a  state  of  facts  which  gives  th» 
plaintiffs  a  right  of  action.  i 

Supposing  this  to  be  so,  then  the  only  other  question  id 
whether  the  plea  states  matter  which  destroys  the  right  a 
action  appearing  on  the  declaration  ^  I  think  it  does  not    m 
beneficial  interests  in  the  bankrupt  are  by  operation  of  laf 
transferred  to  the  assignees,  including  such  a  right  of  action 
exists  in  the  present  case.    The  assignees  have  the  right 
adopting  or  repudiating  the  contracts  of  the  bankrupt^  accMl 
ing  as  they  may  think  them  likely  to  prove  beneficial  or 
contrary.     The  proposition  implied  and  assei-ted  by  this  pi 
is,  that  the  assignees  are  not  entitled  to  the  benefit  of 
bankrupt's  contracts,  unless,  within  a  reasonable  time,  theyj 
notice  of  their  intention  to  adopt  them.    But  for  this  prop! 
tion  I  find  no  warrant  either  in  the  statutes  or  the  deeUJ 
cases.     All  that  the  assignees  are  bound  to  do  is,  to  fulfil  i 
bankrupt's   part  of  the  engagement   when   the  proper  ti 
arrives.     If  they  expressly  waive  the  contract,  or  without  i 
express  waiver,  if  at  the  proper  time  they  omit  to  do  what^ 
the  terms  of  the  contract,  they  are  bound  to  do,  in  the  ii 
case  they  certainly  will,  and  in  the  second  they  probably 
absolve  the  other  party  from  all  obligation  towards  the  \ 
nees.     But  in  such  a  case  the  proper  course  for  the  defen 
would  be  to  plead,  not  that  the  assignees  had  not  given  nod 
of  adopting  the  contract,  but  that  they  had  repudiated  % 
which  the   express  waiver  certainly  would,  and  the  impi 
waiver,  by  omitting  to  do  what  they  ought  to  do,  mighty 
the  circumstances,  afford  sufficient  evidence.     In  this  case  % 
not  alleged  by  the  plea  that  there  was  any  express  waiver, 
any  implied  waiver,  by  omitting  to  perform  any  part  of  tkl 
contract,  which,  as  representing  the  bankrupt,  they  were  boQn|| 
to  perform  ;  and  on  the  contrary,  it  is  clear,  from  the  pbii^ 
iiigs,  that  they  were  always  ready  to  do  all  which  the  bankropi 
would  have   been  bound  to  do  :   and  I  therefoi-e  think  dtiit 
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ling  18  stated  in  the  plea  defeating  the  plaintiffs'  right  of      Onsov 
m  as  disclosed  in  the  declaration,  and  consequently  that  Cakbuthbu. 
ment  ought  to  be  for  the  plaintiffs.  MayMSii. 

jRirEY,  B. — The  case  of  the  plaintiffs  stands  upon  the  12th 
S3d  sections  of  the  Bankrupt  Act,  6  Geo.  IV.  c.  16.  The 
section  of  the  Act  specifies  the  property  of  the  bankrupt 
i  the  Commissioners  shall  have  power  to  dispose  o£  "  All 
Qoney,  fees,  offices,  annuities,  goods,  chattels,  wares,  mer- 
lise,  and  debts,  wheresoever  they  may  be  found  or  known." 
le  63d  section  vests  the  bankrupt's  property  in  his  assig- 
The  words  are,  "  all  the  present  and  future  estate  of 
ankrupt,  wheresoever  the  same  may  be  found  or  known, 
dl  debts  due  or  to  be  due  to  the  bankrupt."  Although 
vords  in  these  two  sections  are  not  precisely  the  same, 
must  be  considered  as  denoting  the  same  matters. 
le  object  of  the  act,  as  st-ated  by  Lord  Tentrrdek,  in  the 
of  Wright  v.  Fairfield^  is  to  give  the  assignees,  for  the 
Qtage  of  the  creditors,  every  beneficial  matter  belonging  to 
ankrupt's  estate. 

hat,  then,  is  this  case  ?  The  declaration  states  that  Harris, 
•ankrupt,  had  entered  into  a  contract  with  the  defendant, 
he  (the  bankrupt)  would  charter  and  send  a  vessel  to 
sa  to  receive  a  cargo  of  linseed ;  that  the  defendant  con- 
sd  to  deliver  the  said  cargo  on  board,  upon  the  arrival  of 
essel  at  Odessa,  and  that  bills  of  lading  were  to  be  made 
\}  defendant's  order,  and  the  bankrupt  contracted  to  pay 
le  linseed  in  ready  money,  on  receiving  the  invoice  and 
ills  of  lading  in  London.  That  in  part  fulfilment  of  this 
act,  the  bankrupt  did  charter  and  send  a  vessel  to  Odessa 
:;eive  the  cargo  ;  that,  prior  to  the  arrival  of  the  vessel  at 
Ba,  the  bankruptcy  of  Harris  occurred  ;  that  the  master  of 
essel,  as  agent  for  the  assignees,  requested  the  defendant  to 
ind  deliver  the  linseed,  which  he  neglected  and  refused  to  do. 
is  contended  by  the  defendant,  that  the  bankruptcy  ab- 
d  him  from  the  performance  of  his  part  of  the  contract, 
lo  not  think  that  it  had  that  effect, 
the  bankrupt  had  not  chartered  and  sent  the  vessel  to 
sa,  he  would  have  been,  notwithstanding  his  bankruptcy, 
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OffisoR  liable  to  an  action  for  a  breach  of  contract.  Here  he  had  par= 
CAXftvTBus.  formed  his  part  of  the  contract,  so  far  as  it  could  at  that  time 
Bfajljjsii.  ^^  performed.  He  had  chartered  and  sent  a  vessel  He  mist 
thereby  have  incurred  considerable  expense.  If  he  could  not^ 
in  his  own  name,  have  insisted  on  the  performance  of  the  con- 
tract, because  he  was  divested  of  his  property  and  his  rights,  1 
think  that  it  follows  that  his  assignees,  who  had  become  htf 
representatives,  may  enforce  the  contract,  it  being  a  contnd 
beneficial  to  the  estate,  and  one  in  which  the  creditors  had  aa 
interest. 

The  defendant  was  not  required  to  place  the  property  in  tlie 
hands  of  the  bankrupt,  or  even  in  the  hands  of  the  assignees; 
and  to  come  in  for  a  dividend,  the  defendant  would  have  still 
preserved  his  control  over  the  cargo,  inasmuch  as  the  bilbdC 
lading  were  to  be  in  his  own  name,  and  the  cargo  was  not  to  bd 
delivered  in  London  until  payment  was  made  in  ready  moneM 

It  is  contended  by  the  defendant  that  this  resembles  fli 
case  of  stoppage  in  transitu.  Stoppage  in  transitu  stands  aloi 
in  our  law.  It  is  founded  in  strict  justice.  A  person  wholai 
sold  and  sent  ofi*  goods  to  a  purchaser  may,  on  the  banknipto 
or  insolvency  of  the  purchaser,  repossess  himself  of  the  goodl 
if  he  can  do  so  before  they  have  arrived  at  the  end  of  tM 
journey.  This  is  to  prevent  his  goods  from  being  thrown  vM 
the  mass  of  an  insolvent  estate,  leaving  him  to  come  in  for  I 
dividend  with  the  creditors  in  general,  who  would  thus  hail 
the  benefit  of  his  goods. 

The  case  before  the  Court  bears  no  resemblance  to  tluK 
This  linseed,  if  it  had  not  been  stopped  by  the  defendtfl 
would  not  have  gone  towards  a  dividend  in  the  bankrupA 
estate,  leaving  the  defendant  to  come  in  for  his  share  of  titft 
dividend ;  but  the  estate  would,  as  in  justice  it  oughts  haii 
received  the  benefit  of  a  beneficial  contract  made  by  the  liaA^ 
rupt,  and  which  contract  has  become  beneficial  by  means  <S 
the  expense  which  he  incurred  in  chartering  and  sending  dil^ 
vessel  to  Odessa. 

If  the  declaration  is  sufficient,  the  only  remaining  questk* 
is,  Whether  the  defendant's  plea  is  an  answer  to  itt  and  I 
think  that  it  is  not. 

The  plea  is,  that  the  plaintiffs  (the  assignees)  did  not,  witfaift 
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a  reasonable  time  after  the  bankruptcy,  give  notice  to  the  de-      ^O9oa 
fendant  of  their  intention  to  adopt  the  contract.     That  is  no  CARBnTHots 
answer  to  the  plaintiffs'  declaration,  which  alleges  that  he  had  Mayiilsii. 
notice  of  the  arrival  of  the  vessel  at  Odessa,  and  that  the  master 
of  the  vessel,  as  agent  for  the  assignees,  within  a  reasonable 
time  after  the  arrival,  requested  him  to  ship  the  cargo,  which 
he  neglected  and  refused  to  do. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  should 
be  for  the  plaintifib. 

Paskb,  B. — In  this  case  the  assignees  sue  on  a  contract 
oade  between  the  defendant  and  the  bankrupt,  by  which  the 
linkrupt  contracts  to  charter  and  send  a  vessel  from  London 
to  Odessa,  and  the  defendant  to  sell,  and  ship  on  board  there, 
on  the  arrival  of  the  vessel,  a  cargo  of  linseed,  the  bills  of  lad- 
i^  for  which  were  to  be  made  deliverable  to  the  defendant's 
order,  (so  as  to  preserve  his  lien  for  the  price,)  and  the  bank- 
npt  was  to  pay  the  price  in  ready  money,  on  receiving  the 
4foice  and  bills  of  lading  in  London.  The  declaration  assigns 
IS  a  breach,  the  nonnshipment  of  the  cargo  at  Odessa,  where 
tiie  vessel  arrived  after  the  bankruptcy,  of  which  it  is  stated 
the  defendant  had  notice.  The  plea  avers,  that  the  assignees 
did  not,  within  a  reasonable  time  after  the  bankruptcy,  and 
after  the  arrival  at  Odessa,  give  notice  to  the  defendant  of  their 
intention  to  adopt  the  contract ;  and  there  is  a  demurrer  to 
this  plea,  which  raises  two  questions — first,  whether  the  matter 
etmtained  in  the  plea  is  an  answer  to  the  action — and  secondly, 
whether  the  declaration  discloses  a  good  cause  of  action. 

I  am  of  opinion  that  the  assignees  are  entitled  to  recover. 

There  can  be  no  doubt  that  the  effect  of  the  assignment 
tmder  6  Greo.  IV.  c.  16,  §  12  and  63,  is  to  vest  in  the  assignees, 
to  use  the  language  of  Lord  Tekterden  in  Wright  v.  Fairfield, 
2  B.  and  Ad.  732,  every  beneficial  matter  belonging  to  the 
bankrupt's  estate,  and,  amongst  the  rest,  the  right  of  enforcing 
unexecuted  contracts,  by  which  benefit  may  accrue  to  that 
estate,  and  such  as  may  be  performed  on  the  part  of  the  bank- 
rapt  by  the  assignees  :  such,  in  short,  as  would  pass  as  part  of 
his  personal  estate  to  his  executors  if  he  had  died,  which  would 
not  include  that  description  of  contract  where  the  personal 
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Gibson  skill  OF  conduct  of  the  bankrupt  would  form  a  material  part  of 
Cabrctbkbs.  the  consideration.  In  order  to  enforce  these  contracts,  it  ii 
MftyVi84i.  ^^Jy  necessary  that  the  assignees  should  perform  all  that  the 
bankrupt  was  bound  to  perform,  as  precedent  or  conteroporarj 
conditions,  at  the  time  when  he  was  bound  to  perform  them; 
and  the  bankruptcy  has  no  other  effect  on  the  contracts  thaa 
to  put  the  assignees  in  the  place  of  the  bankrupt,  neither 
rescinding  the  obligations  on  either  party,  nor  imposing  Dew 
ones,  nor  anticipating  the  period  of  performance  on  either 
side. 

If  the  assignees  do  all  that  the  bankrupt  ought  to  have  done, 
they  may  recover  against  the  contractor  the  damages  vhidi . 
the  bankrupt  himself  could  have  recovered  if  he  had  performed 
his  contract ;  if  they  omit  to  do  so,  they  lose  the  benefit  of  the 
contract,  and   the  other  contracting  party  has   his  remedy^ 
against  the  bankrupt,  to  which  the  certificate  is  no  bar :  Bootf  | 
man  v.  Nashy  9  B.  and  C.  145.  ' 

To  apply  this  to  the   present  case,  the  bankrupt  baviog  j 
already  performed  the  first  part  of  his  contract,  by  sending  iJ 
ship  to  Odessa,  the  next  thing  was  that  the  ship  should  be  | 
ready  to  receive  the  cargo  on  board.     This  was  also  done,  anil 
as  the  defendant  refused  to  load  the  ship,  there  was  a  breach  rf; 
contract,  for  which  the  assignees  could  sue,  for  the  performaDoe  ^ 
of  it  would  have  been  beneficial  to  the  bankrupt's  estate,  and : 
would  have  been  the  only  mode  by  which  the  outlay  in  cha^ 
tering  and  sendiug  the  vessel  could  be  repaid.     The  assigoees 
were  not  bound  to  pay,  or  to  be  ready  to  pay  the  price,  unii 
the  arrival  of  the  cargo  in  London,  and  delivery  of  invoice  and 
bill  of  lading — a  period  which  had  not  yet  arrived.     This  part 
of  the  case  appears  to  me  to  be  perfectly  clear,  and  conse- 
quently the  plea,  which  is  framed  on  the  supposition  that  the 
law  requires  the  assignees  to  give  express  notice,  in  a  reasonir 
ble  time  after  the  bankruptcy,  of  their  adoption  of  the  contracti 
is  bad.     The  law  only  requires  them  to  perform  the  bankrupt'* 
part  of  it  as  and  when  he  should  have  done  it  himself. 

But  it  is  said  that  the  declaration  itself  discloses  a  sufficient 
reason  for  the  non-performance  of  the  contract,  because  it  stateB 
the  bankruptcy,  and  notice  of  it,  before  the  time  for  loading  the 
cargo ;  and  it  is  said  that  by  analogy  to  the  doctrine  of  stop- 
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page  in  transitu,  the  defendant  might,  on  the  receipt  of  that      Gnwcw 
notice,  decUne  to  proceed  to  fulfil  the  engagement  on  his  part.     GAuinnuBu 

But  the  doctrine  of  stoppage  in  transitu  applies  only  to  the  MftjlTiwi 
case  of  goods  sold  and  delivered  ;  for  the  delivery  to  a  carrier 
)r  middleman  is  a  delivery  to  the  party,  and  in  cases  of  bank- 
•uptcy  and  insolvency,  the  law,  founded  on  an  equitable  prin- 
aple,  permits  the  unpaid  vendor,  at  any  time  before  the  arrival 
>f  the  goods  at  their  place  of  destination,  or  the  vendee's  actual 
lossession,  to  resume  possession,  and  put  himself  in  the  same 
losition  as  if  he  had  not  parted  with  it,  (whether  it  enables  him 
Jso  to  rescind  the  contract,  is  a  point  yet  unsettled,  Clay  v. 
Jarrison,  10  B.  and  C.  99,  and  which  I  need  not  now  discuss.) 

But  this  privilege  in  case  of  bankruptcy  or  insolvency,  (for 
t  belongs  to  both  alike,)  has  never  yet  been  extended  further 
ban  to  allow  resumption  of  possession  after  the  contract  was 
omplete  by  delivery,  and  to  undo  as  it  were  the  delivery ; 
here  is  no  trace  of  any  authority  for  saying,  that  bankruptcy 
r  insolvency  excuses  the  party  contracting  with  the  bankrupt 
rom  performing  any  other  unexecuted  part  of  his  contract. 

To  allow  a  person  to  retire  from  his  agreement  before  it  is 
xecuted,  and  the  goods  ready  to  be  delivered,  is  to  deprive 
be  bankrupt,  and  those  who  represent  him,  of  all  power  to 
ave  the  goods,  on  payment  of  the  stipulated  price,  and  would 
rork  the  greatest  injustice  where  the  bankrupt  had  already 
icurred  expense. 

If  there  were  a  contract  to  build  a  vessel  for  the  bankrupt, 
le  supplying  a  part  of  the  timber,  and  paying  the  price  by  in- 
talments,  the  last  on  delivery,  and  the  bankruptcy  occur  after 
he  timber  has  been  supplied,  and  some  instalments  paid,  and 
«fore  the  vessel  is  complete,  it  could  not  be  contended  for  an 
nstant,  that  the  builder  could  refuse  to  complete  his  contract 
m  the  ground  of  that  bankruptcy,  and  render  all  the  previous 
expense  of  the  bankrupt  unavailing  ;  and  yet  that  case  is  in 
principle  similar  to  the  present.  The  bankrupt  has  incurred 
the  expense  of  chartering  a  ship  ;  is  the  defendant  to  be  at 
liberty  to  refuse  to  perform  what  he  has  engaged  to  do,  on  the 
speculation  that  the  bankrupt  or  his  assignees  will  not  pay  ? 
The  amount  of  the  bankrupt's  expense  is  immaterial,  and  it 
^^ijrht  happen,  in  the  case  of  articles  of  great  bulk,  that  the 
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O1B8OH      cost  of  the  vessel  out  and  home  coDstituted  a  very  large  part  of 
CAXftuTHiBfl.  the  value  of  the  goods  here  ;  is  the  bankrupt  to  incur  tiie  ez- 
Ma/ifiMi.  pense,  and  the  defendant  to  be  at  liberty  to  refuse  to  deKy«r 
on  board  and  throw  the  whole  of  it  on  the  estate  ? 

It  appears  to  me,  that  these  questions  must  be  answered  in 
the  negative. 

The  only  authority  cited  in  the  argument  for  the  position, 
that,  in  case  of  an  unexecuted  contract,  an  intervening  bank- 
ruptcy excuses  the  performance,  is  the  case  of  Marsh  v.  Ww^ 
9  B.  and  G.  659.  It  is  enough  to  say,  that  it  was  decided  oa 
the  ground  that  the  property  in  the  subject-matter  of  the  dis- 
pute  was,  by  the  bankruptcy,  taken  out  of  the  bankrupt,  and 
the  submission  was  therefore  no  longer  mutual,  and  not  on  the 
principle  that  bankruptcy  dissolves  the  contract. 

For  the  above  reasons  I  am  of  opinion,  that  the  plaintiff  is 
entitled  to  our  judgment  on  this  demurrer. 

Lord  Abinqer,  C.  6. — This  case  arises  upon  the  pleadings 
which  present  the  following  state  of  facts  : — That  the  bankrapl: 
Harris  had  agreed  to  buy  of  the  defendant  about  2000  quarteit; 
of  Odessa  linseed,  at  the  price  of  30s.  lOd.  per  quai'ter,  free  ot 
board,  to  be  delivered  by  the  defendant  at  Odessa  on  board  of 
a  ship  which  Harris  was  to  charter  for  the  purpose  of  receivii^ 
the  same ;  the  invoice  and  bills  of  lading  were  to  be  sent  by 
the  defendant  to  London,  and  the  price  was  to  be  paid  bj 
Harris  upon  theu*  delivery  to  him  in  cash  :  that  the  bankrupt 
did  accordingly  charter  a  ship,  which  arrived  at  Odessa  after 
he  became  bankrupt,  of  which,  as  well  as  of  the  bankruptcrfi 
the  defendant  had  notice,  and  that  he  afberwards  was  applied  i 
to  by  the  master  of  the  vessel,  as  agent  of  the  plaintiffs,  to  ship 
the  goods,  which  he  refused  to  do. 

Upon  this  contract  it  is  manifest  that  the  defendant  was  to  ^ 
part  with  the  possession  of  his  goods  of  great  value,  upon  tbe  \ 
faith  that  the  buyer,  at  a  future  day,  when  the  bills  of  lading 
should  arrive  in  London,  would  pay  him  for  them.  If  he  had 
actually  shipped  the  goods  before  he  had  notice  of  the  bank- 
ruptcy, and  the  bankruptcy  had  occurred  afterwards,  I  think 
he  might  have  stopped  the  goods  in  their  progress  to  the  buyer, 
had  it  been  in  his  power  to  do  so  ;  and  if  the  goods  had  acta- 
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%  am?ed  at  their  destination,  he  might  still  have  refused  to      <3ibboh 

lumd  oyer  the  bills  of  lading  and  invoice  till  the  price  was  paid,  cabbctbbbs. 

Tbe  question  then  is.  Whether  under  the  actual  circumstances  Biaylilis^i. 

be  was  compellable  by  law,  knowing  that  the  bankrupt  could 

lot  pay  him,  to  expose  himself  to  the  risk  of  freight  and  insur- 

mce,  and  sending  his  goods  perhaps  to  a  falling  market^  upon 

lie  chance  only  of  its  suiting  the  interest  or  the  pleasure  of 

lie  assignees  to  pay  him  ?     For  it  has  not  yet  been  contended 

hat  they  were  bound,  or  could  have  been  compelled,  to  pay 

dm. 

I  am  of  opinion  that  it  follows  from  the  right  of  the  vendor 
0  stop  the  goods  in  transitu^  if  he  hears  of  the  bankruptcy  of 
he  vendee  before  their  delivery,  that  he  has,  a  fortiori,  a  right 

0  refuse  to  part  with  the  possession  of  them  at  all,  if  he  has 
lotice  of  the  bankruptcy  whilst  they  remain  in  his  actual  pos- 
easion.  I  think  that  the  mere  insolvency  of  the  vendee  would 
lave  been  a  bar  to  any  action  brought  by  him  under  these 
■eumstances  ;  and  if  he  could  not,  by  reason  of  his  mere  in- 
sirency,  have  maintained  an  action  for  the  refusal  to  ship  the 
jDods,  that  no  right  to  maintain  such  an  action  vested  in  his 
oignees  by  the  event  of  his  subsequent  bankruptcy. 

Having  the  misfortune  to  diflfer  with  the  other  members  of 
his  Court  upon  this  question,  I  think  it  right  to  go  somewhat 
Dore  fully  into  the  subject  than  I  should  otherwise  have  done. 

Although  the  question  of  stoppage  in  transitu  has  been  as 
lequently  raised  as  any  other  mercantile  question  within  the 
ast  hundred  years,  it  must  be  owned  that  the  principle  on 
vhich  it  depends  has  never  been  either  settled  or  stated  in  a 
satisfactory  manner. 

In  courts  of  equity  it  has  been  a  received  opinion  that  it  was 
Kmnded  on  some  principle  of  common  law.  In  courts  of  law  it 
•  just  as  much  the  practice  to  call  it  a  principle  of  equity, 
rtiich  the  common  law  has  adopted.  This  was  strongly  insist- 
ed upon  by  Mr.  Justice  Buller,  in  his  celebrated  judgment  in 
the  House  of  Lords,  in  the  case  of  Lichharrow  v.  Mason,  4  Bro. 
P.  C.  57.    It  has  also  been  said  by  Lord  Ken  yon,  that  it  was 

1  principle  of  equity  adopted  by  the  common  law  to  answer 
be  purposes  of  justice.  The  most  eminent  equity  lawyers  that 
have  had  the  opportunity  of  conversing  with  in  times  that  are 
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GiBsoM  gQj^Q  by^  v^ere  unanimous  in  repudiating  it  as  the  offspring  of 
Cabkuthkw.  a  court  of  equity.  The  first  case  that  occurred  upon  this 
MayM84i.  Subject  affords  some  authority  for  the  opinion  of  Mr.  Justice 
BcjLLER  and  Lord  Eekyon.  It  is  the  case  of  Wiaeman  t. 
Vandeput,  2  Vern.  203,  in  1690.  That  was  a  bill  filed  by  the 
assignees  of  the  bankrupt  against  the  vendor.  The  LoBD 
Chancellor  directed  an  action  of  trover  to  be  brought  by  thd 
plaintiffs,  upon  v^hich  they  recovered  a  verdict.  It  is  dear, 
therefore,  that  the  rule  had  not  at  that  time  been  adopted  at 
law.  The  Lord  Chancellor,  however,  adopted  it  in  equity, 
and  notwithstanding  the  verdict  at  law  for  the  plaintiffs,  made 
a  decree  against  them.  The  next  case  is  that  of  Snee  v.  Pm^ 
cott,  1  Atk.  24.  Lord  Hardwicke  again  applied  the  rule  to  a 
certain  extent  in  equity.  But  it  is  remarkable  that  he  received 
evidence  of  what  was  the  custom  of  merchants  on  this  point; 
and  he  expressly  founds  his  decree  upon  the  evidence  of  titf; 
custom  of  merchants,  as  well  as  upon  the  justice  of  the  caae^ 
This  decision  occurred  about  the  year  1742  or  1743.  Tkl 
next  case  is  that  of  Ez  parte  Wilkinson,  in  1 755,  referred  to  If 
D'Aquila  v.  Lambert ,  Ambler  399,  which  took  place  in  176U 
There  the  Lord  Chancellor  again  grounded  his  decree  on  i^ 
usage  of  merchants,  and  stated  that  the  several  previous  deci- 
sions which  had  taken  place  to  the  same  effect,  had  given  greal 
satisfaction  to  the  merchants.  Numerous  cases  have  followed 
at  law,  shewing  that  the  right  of  stoppage  in  transitu^  under 
certain  circumstances,  is  now  part  of  the  common  law. 

Nevertheless,   owing  perhaps  to   the   doubtful  state  of  its  \ 
parentage,  many  unsatisfactory  and  inconsistent  attempts  hare 
been  made  to  reduce  it  to  some  analogy  with  the  principle! 
which  govern  the  law  of  contract,  as  it  prevails  in  this  country 
between  vendor  and  vendee.     It  is  to  be  observed,  however,  | 
that  the  right  of  stoppage  in  transitu  is  not  peculiar  to  the  kit  \ 
of  England.     It  existed,  I  believe,  in  the  commercial  states  of 
Europe.    The  cases  I  have  already  referred  to,  shew  that  it  was 
practised  in  the  Italian  States.     That  it  existed  in  Holland  was 
proved  in  a  case  tried  by  Lord  Loughborough,  and  mentioned 
by  him  in  his  judgment  in  the  case  of  Lickbarrow  v.  J/euoii 
1  H.  Bl  364.     That  it  is  the  law  of  Russia  was  also  proved  ia 
the  cases  of  Inqlis  v.   Ushertvood,  1  East  515,  and  of  BoAr 
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Bngk  v.  Inglis,  3  East  381.     It  appears  also,  on  reference      Gimo* 

to  the  Ohapitre  de  la  Faillit^,  in   the  Code   Napoleon,  that  carreers 

the  law  of  France  on  this  subject  is  in  all  points  similar  to  jit^fsilui. 

wr  own.    It  is  known  that  this  celebrated  code  is  chiefly  a 

ligest  of  the  law  of  France  as  it  existed  before  the  Revolu- 

ion.    Indeed  the   right  of  stopping   in  transitu  had,  before 

he  composition   or  digest  of  that  code,  acquired  the  name 

d  the  French  law  of  "  Reveudication/'     It  may,  therefore, 

e  presumed  to  be  a  part  of  the  law  of  merchants  which  pre- 

ails  generally  on  the  continent.     The  proof  of  which,  from 

ime  to  time,  combined  with  its  manifest  justice  and  utility,  has 

t  length  introduced  it  into  the  common  law  of  England,  of 

rhich  the  law  merchant  properly  understood  has  always  been 

eckoned  to  form  a  part. 

In  considering,  therefore,  new  questions  that  may  arise  on 
Us  branch  of  the  law,  I  think  it  safer  to  rely  on  the  course  and 
fcct  of  the  actual  decisions  that  have  taken  place,  than  upon  the 
ittoning  and  dicta  by  which  it  has  been  attempted,  not  very 
•ccessfully,  to  develop  the  principle,  and  to  make  it  conforma- 
iein  appearance  and  dress,  if  I  may  say  so,  with  the  family  of 
English  law  into  which  it  has  been  adopted. 

The  first  remark  I  would  make  is,  that  amongst  the  vast 
nmber  of  cases  discussed  upon  this  subject,  this  is,  as  far  as  I 
BOW,  the  first  upon  which  the  assignees  of  a  bankrupt  vendee 
f  goods  have  brought  an  action  upon  the  contract  of  sale 
gainst  the  vendor  for  non-delivery. 

There  is,  indeed,  an  example  of  an  action  of  trover  by  the 
arignees  of  the  bankrupt  vendee  against  the  vendor,  in  the 
we  of  Hanson  v.  Meyer,  6  East  614.  That  action  appears  to 
•Te  been  founded  upon  some  of  the  decisions,  that  a  delivery 
►f  part  of  the  goods  sold  by  an  entire  contract  was  a  delivery 
if  the  whole,  and  that  the  vendor  could  neither  stop  in  transitu 
»r  retain  the  remainder,  because  the  property  of  the  whole 
lecame  indefeasibly  vested  in  the  vendee  by  the  delivery  of  a 
•art  The  plaintiff  therefore  brought  an  action  of  trover  to 
ecover  the  remaining  part  of  a  parcel  of  starch  sold  by  an 
Btire  contract,  which  had  not  been  actually  delivered  before 
16  bankruptcy  of  the  vendee,  who  had  whilst  solvent  received 
le  greater  part.     The  Court,  however,  decided  against  the 
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O1B8011  plaintiff,  upon  the  narrow  ground,  that  the  starch  was  by  tiia 
Cabeuthirs.  contract  to  be  weighed  before  it  was  delivered,  and  thil  le* 
Majijl84i.  mainder,  not  being  weighed,  could  not  be  said  to  be  deUyerel 
It  is  impossible  to  read  that  case  without  being  satisfied,  that  if 
the  starch  had  been  weighed,  the  decision  would  have  been  tb 
same.  However,  as  far  as  it  goes,  it  is  a  decision  that  tb 
assignees  of  the  bankrupt  vendee  can  have  no  property,  as 
against  the  vendor,  in  any  part  of  the  goods  which  have  ool 
been  actually  delivered,  or  of  which  the  tranaUus  has  not  ter* 
minated. 

But  by  the  law  of  England,  the  contract  for  the  sale  of  goodie 
and  a  delivery  to  a  carrier  in  compliance  with  the  sale,  traoa^ 
fers  the  property  from  the  vendor  to  the  vendee,  and  the  ppo^ 
perty  of  a  bankrupt  vests  in  his  assignees.  Neverthekoi 
neither  the  vendee,  if  he  become  insolvent,  nor  his  assigneei^ 
he  become  bankrupt,  can  maintain  an  action  of  trover 
the  vendor  or  his  agent,  if  the  vendor,  before  the  arrival  of 
goods  at  their  destination,  take  measures  to  prevent 
delivery  to  the  vendee  or  his  assignees. 

Without  stopping  to  inquire  whether  this  right  of  the  vendii 
to  stop  the  goods  in  transitu  be  an  equitable  lien  retained 
him,  or  a  privilege  resulting  from  the  latent  jus  prcprietaHs^ 
a  power  reserved  to  him  by  implication  to  rescind  the  contrafl 
in  certain  cases,  or  (which  is  perhaps  the  most  reasonable) 
arbitrary  rule  adopted  for  the  advantage  of  trade, — ^I  wodi 
ask,  of  what  avail  is  the  exercise  of  the  right,  if  the  insolveirf 
vendee,  or,  he  being  a  bankrupt,  his  assignees,  may  bring 
action  against  the  vendor  upon  the  original  contract  of 
and  claim  damages  for  the  non-delivery  of  the  goods  1  Is 
the  inconsistency  of  these  rights  on  the  one  side  and  on  tU 
other  a  sufficient  proof  that  they  cannot  both  exist  ? 

But  it  is  said  that  the  phrase  ''  stoppage  in  trcmsitu^*  $9 
termini,  implies  that  a  transitus  must  commence  before  it 
be  exercised.    In  other  words,  that  a  vendor,  in  order  to  secnrt 
himself  from  the  loss  of  his  goods,  by  delivering  them  to » 
bankrupt  vendee,  must  send  them  away,  that  he  may  ezenasi 
the  right  of  bringing  them  back  again,  or  of  preventing  theirl 
delivery.     That  if  he  agrees  to  sell  goods  upon  credit^  and  tlM^ 
vendee  becomes  insolvent  before  they  are  delivered,  he  canntit^ 
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tfbae  to  deliver  them  to  the  vendee  or  his  assignees,  upon  the      Omov 
plication  of  the  one  or  the  other  in  person  ;  but  he  may  pre-  cauittbibsw 
voit  the  dehvery  to  either,  if  he  will  only  take  the  trouble  Mijiijiwi. 
before  they  apply  to  make  the  goods  set  out  upon  their  jour- 
■ey — ^that  he  must  deliver  them  to  a  carrier,  in  order  to  pre- 
mt  their  delivery  to  the  vendee. 

Surely  the  absurdity  of  this  conclusion  is  a  sufficient  refuta- 
tioD  of  the  argument.  It  is  indeed  true  that  a  stoppage  in 
kmi9itu^  literally  speaking,  can  have  no  place  before  a  transitus 
RMDmeuces.  But  the  reason  why  a  vendor  possesses  the  right 
Id  stop  in  transitu  is,  that  he  is  not  bound  to  deliver  to  an  in- 
nhrent  vendee  or  his  assignees.  If  he  were  so  bound,  he  could 
lit  stop  them  in  transitu^  the  right  to  do  which  proves,  a 
krHariy  a  right  to  refuse  to  part  with  the  possession,  in  case  of 
hnlvency  of  the  vendee.  If  indeed  it  were  true  that  the 
iBignees  of  a  bankrupt  might  maintain  an  action  to  recover 
hoiages  for  the  non-delivery  of  goods  sold  to  the  bankrupt, 
Haerous  cases  must  have  occurred  in  which  it  would  have 
)en  their  interest  to  do  so.  But  not  only  has  no  such  action 
len  brought,  but  I  am  not  aware  of  any  dictum  to  that  effect 
Bviously  to  that  of  Lord  Tentsrden,  in  the  case  of  Boorman 
Nashy  where,  in  support  of  an  action  clearly  maintainable 
gainst  the  bankrupt  for  damages  which  could  not  be  proved 
ider  his  commission,  by  reason  of  his  refusal  to  accept  oils, 
id  to  him  before  his  bankruptcy,  to  be  delivered  at  a  period 
Inch  arrived  after  his  bankruptcy,  that  learned  Judge  is  made 
I  My  that  the  contract  was  not  rescinded  by  the  bankruptcy, 
vhich  in  one  sense  is  true,)  and  that  the  assignees  might  have 
■fiu'ced  it  if  they  had  thought  fit ;  from  which  last  part  of 
hrt  dictum  I  must  beg  leave  entirely  to  dissent,  as  being  alto- 
(Bther  inconsistent  and  irreconcilable  with  any  principle  on 
ridch  the  right  of  stoppage  in  transitu  can  be  founded.  Gener- 
iflj  speaking,  bankruptcy  is  no  discharge  of  the  bankrupt  from 
a  executory  contract  made  before  the  bankruptcy,  and  which 
1 18  free  to  perform  afterwards.  There  may  possibly  be  many 
mm  which  ingenuity  may  suggest,  where,  from  the  nature  of 
le  oontract  and  the  circumstances  attending  it,  the  solvent 
ir^  as  weU  as  the  bankrupt  may  be  liable  in  equity  and  at 
auDon  law  to  the  performance  of  it,  or  to  the  payment  of 

VOL.  II.  s 
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Qimon  damages.  Each  of  these  cases  will  depend  on  its  own  oircom* 
CABRUTUKB&  stauccs,  whlch  no  doubt  will  develop  some  rule  or  princiide  of' 
idMjB/iui.  Jaw  or  equity,  by  which  the  particular  case  is  to  be  goyemei 
But  there  is  a  certain  class  of  contracts,  in  which  it  is  maio^ 
fest  that  bankruptcy  must  put  an  end  to  all  claim  of  the  baofa 
rupt  or  his  assignees  to  the  performance  of  them  by  the  soItoi 
party.  The  contract  of  partnership  is  a  £uniliar  instance 
and  in  every  case  where  the  motive  or  consideration  of  A 
solvent  party  was  founded,  wholly  or  in  part,  upon  his 
dence  in  the  skill  or  personal  ability  of  the  bankrupt,  if  ih 
bankrupt,  from  his  circumstances,  is  unable  to  perform  his  pai 
the  assignees,  as  it  appears  to  me,  are  not  entitled  to  substitnl 
cither  their  own  capacity,  or  skill,  or  credit,  for  that  of  th 
bankrupt.  Suppose,  for  example,  that  a  man  of  wealth,  by 
of  encouraging  bankers  whom  he  wishes  to  patronize,  shod 
agree  with  them  for  a  certain  term  of  years  to  keep  his 
with  them,  upon  the  faith  of  which  agreement  they 
shop,  purchase  strong  boxes,  and  incur  other  expenses  n( 
to  carry  on  the  trade.  Upon  their  bankruptcy,  their 
would  surely  have  no  right  to  insist  upon  keeping  his  cash 
the  remainder  of  the  term,  or  upon  their  right  to  find 
banker.  An  instance  of  another  kind,  but  depending  on 
same  principle,  occurred  between  the  late  Sir  Walter  Scott 
his  booksellers,  who  had  become  bankrupts.  i 

He  had  engaged  to  write  a  novel,  which  they  were  to  havi 
the  benefit  of  publishing,  in  consideration  of  which  they  we0| 
to  pay  him  £4000,  for  which  they  had  given  him  their  acoqrij| 
ances  in  anticipation.  Before  the  work  was  finished 
became  bankrupt,  whereupon  Sir  Walter  Scott  took  up  all 
bills  he  had  negotiated.  Upon  the  conclusion  of  his  work, 
it  was  ready  for  the  press,  the  assignees  contended,  that 
virtue  of  the  contract  they  had  a  right  to  the  profit  of  pubL 
ing  it,  which  they  were  ready  to  undertake.  Sir  Walter  I 
suggested  several  grounds  to  shew  that  the  credit,  the  skill,  i 
judgment,  integrity,  and  personal  character  and  reputation  \ 
a  publisher  were  matters  of  great  importance  to  an  author,  OM 
which  the  success  and  reputation  of  his  works  might  grestif 
depend,  and  therefore  insisted  that,  the  consideration  for  hk 
contract  having  respect  to  the  personal  credit  and  qualities  oC 
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he  bookseller,  he  was  by  their  bankruptcy  discharged  from  his  Graidii 

mtract.     I  must  own  that  his  reasoning  appeared  satisfactory  cabb^os. 

0  me ;  but  a  more  obvious  illustration  of  the  principle  on  May  87i84i. 
rliich  it  rested  would  have  been  afforded  by  reversing  the  case, 

■d  supposing  that  Sir  Walter  Scott  had  been  the  bankrupt 
■d  his  booksellers  solvent,  would  they  have  been  content  to 
mj  their  £4000,  and  take  their  risk  of  publishing  a  novel 
Piitten  by  the  assignees  of  the  novelist  ?  Without,  therefore, 
muming  to  suggest  any  rule  that  would  govern  all  possible 
HBtracts  upon  the  event  of  the  insolvency  of  either  party,  I 
Ul  confine  myself  to  the  single  case  of  a  contract  for  the  sale 

1  goods,  where  the  bankruptcy  or  insolvency  of  the  buyer 
Itervenes  before  the  period  for  the  payment  has  arrived,  and 
■bre  the  goods  have  come  to  the  actual  possession  of  the  buyer 
^  his  assignees,  or  to  the  ultimate  place  of  their  destination. 
I  other  words,  I  confine  myself  to  the  single  case  where  the 
l^t  of  stoppage  in  transitu,  after  the  transit  has  commenced, 

iiy  be  exercised :  and  it  appears  to  me  very  plain,  that  where- 
r  that  right  may  be  exercised,  it  is  a  proof,  a  fortiori,  that 
vendor  is  discharged  by  the  insolvency  of  the  vendee  from 
obligation  of  delivering  the  goods  at  all,  and  consequently 
II  the  obligation  of  making  the  transitus  commence. 
^K  it  be  necessary  to  look  for  any  principle  on  which  this 
^t  depends,  it  may  be  found  in  the  implied  condition  in  every 
of  goods,  that  the  buyer  if  he  lives,  or  his  estate  if  he  dies, 
be  able  to  pay  for  them.  To  him  and  to  his  ability  alone 
vendor  tioists,  and  he  is  not  bound  to  take  the  credit  of  any 
man.  He  may,  if  he  think  fit,  despatch  the  goods  to  the 
upon  their  request,  and  take  them  for  his  paymasters ; 
if  he  does  so  he  makes  a  new  contract  with  them.  In  the 
where  the  vendor  is  not  to  part  with  his  personal  posses- 
of  the  goods  till  he  is  paid,  it  is  clear  that  neither  the 
tpt  nor  his  assignees  can  have  the  goods  without  pay- 
kuL  Their  credit  is  no  part  of  the  contract,  and  the  position 
f the  vendor  is  not  changed  by  the  insolvency.  But  where  the 
NnIb  are  to  be  paid  for  at  a  future  day,  or  where  the  vendor  is 
part  with  the  actual  possession  of  them  by  sending  them  by 
SRier,  though  he  is  to  receive  the  money  upon  delivery  after 
eir  arrival,  in  either  of  these  cases  he  trusts  to  the  credit  of 
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GmoH  the  bankrupt :  the  assignees  are  not  bound  to  pay  for 
Oabkutbibi.  goods  when  they  arrive.  The  vendor  has  not  contracted  ei 
Ma7M84i.  to  give  them  credit,  or  to  take  the  risk  of  their  respondbilit 
their  pleasure.  The  only  consideration  for  bis  agreemeo 
despatch  the  goods  is  the  credit  he  gives  to  the  personal  ab 
of  the  vendee  to  pay  for  them  when  they  arrive,  and  if 
consideration  £ails,  the  contract  is  voidable  at  his  pleasura 
the  law  of  France,  to  which  I  have  already  referred,  it  is  ] 
vided  that  the  syndics  of  the  insolvent  are  entitled  to  a  deli^ 
of  goods  stopped  in  transitu^  if  they  will  pay  the  vendor  the 
price  the  bankrupt  has  agreed  for.  This  is  a  positive  n 
and  it  must  be  understood  that  they  are  to  make  actual  | 
ment,  and  not  to  substitute  their  credit  or  that  of  any  o 
man  for  that  of  the  bankrupt,  for  that  would  be  a  new  conti 
The  rule  applies  to  a  case  of  actual  stoppage  in  transitu^  vli 
to  a  certain  extent,  the  vendor  has  acted  upon  the  credi 
the  vendee,  and  not  to  the  case  of  a  notice  of  bankruptcy  b€ 
the  goods  are  despatched. 

It  is  no  new  principle  in  the  law  of  England  to  say  th 
contract  is  void  on  the  ground  of  fraud.  Many  cases  I 
occurred  where  contracts  of  purchase,  made  with  the  fraudv 
intent  to  cheat  the  vendor,  and  dispose  of  the  goods  at  a  svr 
ling  price  to  raise  money,  have  been  deemed  void  In  8 
cases  such  contracts  have  been  made  the  foundation  of  crin 
charges  of  felony  or  fraud.  If  a  man,  intending  bankmf! 
were  to  purchase  goods  for  the  mere  object  of  making  a  be 
dividend,  or  of  preferring  a  favourite  creditor,  without  the  1 
intention  of  paying  for  them,  I  presume,  upon  the  clear  p 
of  such  facts,  the  vendor  would  be  held  absolved  from  his  < 
tract.  Now  bankruptcy  and  insolvency  are  presumably  foi 
ed  in  intention  and  fraud,  and  the  law,  which  protects 
vendor  in  such  a  case  from  the  loss  of  his  goods,  by  deUv«r 
them  to  a  bankrupt  or  insolvent,  may  very  properly  be  i 
sidered  as  proceeding  on  the  principle,  that  a  contract  to  ; 
chase  goods  by  one,  who  shortly  after  becomes  banknip 
insolvent,  was  a  fraudulent  contract,  and  void  as  against 
vendor,  though  not  against  the  vendee,  who  could  not  M 
his  own  fraud  to  avoid  his  contract.  I  consider  the  abaem 
all  example  of  the  assignees  of  a  bankrupt  vendee  bringin 
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for  the  non-delivery  of  goods,  a  very  cogent  proof  of  the  Qtbwm 
n  which  has  prevailed  on  this  subject.  But  there  is  a  CA&ivmm. 
f  an  action  brought  by  an  insolvent  vendee  against  the  Mayvis*!. 
r,  the  decision  of  which  goes  the  full  length  of  establish- 
le  position  I  have  laid  down,  that  the  insolvency  of  the 
>  discharges  the  vendor  from  the  obligation  of  parting 
lie  goods  upon  credit.  It  is  the  case  of  Reader  v.  Knaich- 
tied  at  the  Sittings  at  Westminster  after  Hilary  Term, 
before  Mr.  Justice  Bullbr.  "  The  plaintiff  declared 
kit  agreement  by  the  defendant  to  deliver  to  him  a  quan- 
Mandiester  cottons.  The  defence  was,  that  after  making 
itract  the  plaintiff  had  compounded  with  his  creditors. 
rsTiCE  BuLLER  directed  the  jury,  that  if  they  believed  the 
ff  was  really  in  such  a  situation  as  to  be  unable  to  pay 
t  goods,  that  was  a  good  defence  in  point  of  law  to  the 
;  and  the  jury  accordingly  found  a  verdict  for  the  defen- 

A  note  of  this  case  will  be  found  in  the  report  of 
V.  HoUmgwariK  5  T.  R.  218- 
s  authority  ought  to  be  deemed  conclusive  upon  a  ques- 

which  common  sense  and  common  justice  point  to  the 
conclusion.  Now  to  apply  the  principle  to  the  present 
Is  it  a  case  in  which  the  vendor,  after  the  commence- 
>f  the  transituSy  might  have  stopped  the  goods,  and  pre* 
I  their  delivery  to  the  bankrupt  ?  That  it  is  so  is  proved 
case  of  BoiUlingh  v.  Ellis,  already  cited,  in  which,  though 
ndee,  by  the  contract,  was  to  charter  a  ship  and  send  it 
5  goods,  and  though  the  goods  were  accordingly  shipped 
t  vessel,  it  was  held  that  the  vendor  might  still  exercise 
^t  of  stoppage  in  transitu ;  that  case  is  indeed  exactly 
r  to  the  present,  in  all  points  but  one,  which  makes  this  a 
)er  case  for  the  exercise  of  the  right,  and  that  point  is, 
)y  the  c<Mitract,  here  the  vendor  was  to  retain  the  bills  of 

in  his  own  hands  till  they  were  exchanged  for  the 
'.  It  is  the  case,  therefore,  of  a  contract  to  sell  goods  to 
Lvered  at  a  future  time,  before  which  the  vendee  becomes 
ipt^  If,  therefore,  the  vendor  should  ship  the  goods 
be  has  notice  of  the  insolvency,  he  has  a  right  to  stop 
lelivery  to  the  insolvent,  who  cannot  pay  him  for  them. 
boand,  then,  after  previous  notice  of  the  bankruptcy,  to 
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Gibson  send  the  goods  upon  the  chance  that  the  assignees  may  talu 
GABBmnoEs.  them  and  pay  him  t  Surely  not ;  the  assignees  are  under  no 
MMjs/isii.  obligation  to  pay  him  ;  they  may  refuse  to  take  the  goods  and 
leave  them  on  his  hands.  He  is,  therefore,  according  to  tlit 
opinion  of  the  other  members  of  this  Court,  reduced  to  thUI 
dilemma,  that  he  is  bound  to  send  the  goods  to  London, 
to  take  the  chance  of  market,  which,  if  favourable,  may  temp 
the  assignees  to  receive  them,  and  pay  the  price  ;  if  un&vo 
able,  must  bring  a  loss  upon  him,  even  of  the  whole,  should  \ 
price  not  be  equal  to  the  freight.  Whereas  the  very  object  i 
his  contract  was,  to  sell  for  a  fixed  price,  and  have  nothing  1 
hazard. 

Under  these  circumstances,  it  appears  to  me  that  he^ 
discharged  by  the  insolvency  of  the  vendee  from  the  oblij 
to  send  forward  the  goods  at  all :  that  according  to  the 
above  referred  to,  he  would  have  had  a  good  defence 
the  insolvent,  had  he,  being  insolvent,  brought  an  action  fori 
refusal  to  ship  the  goods  before  his  bankruptcy ;  and 
quently  that  no  cause  of  action  for  not  shipping  the 
vested  in  the  assignees. 

I  observe  the  declaration  is  so  framed  as  to  embrace  i 
alternative  of  a  right  of  action  in  the  assignees  upon 
original  contract,  and  a  right  of  action  derived  from 
notice  that  they  would  perform  the  contract  in  placed  of  \ 
bankrupt.     But  if  no  right  of  action  existed  in  them  to  < 
the  shipment  of  the  goods,  the  declaration  is  bad  ;  and  I  \ 
that  opinion. 

But  if  it  could  be  supposed,  which  I  think  it  cannot^ 
any  right  of  action  could  arise  out  of  their  notice  that 
were  ready  and  willing  to  receive  and  pay  for  the  goods,  i 
as  such  notice  must  have  been  given  in  reasonable  time, 
plea  which  alleges  that  it  was  not  given  in  reasonable 
must  be  good,  so  that  in  either  case  the  judgment  on  the  < 
murrer  ought  to  be  for  the  defendant. 

I  would  add  only  one  remark,  to  distinguish  the  case  of  i 
executor  from  that  of  an  assignee.  A  party  contracting  to  i 
goods  must  contemplate  the  existing  and  continuing  solvem^ 
of  the  vendee  till  the  goods  are  paid  for,  but  he  cannot  contend 
plate  the  continuance  of  his  life,  so  as  to  make  that  an  impfiel 


CONTRACT  OF  SALE. 


279 


on  of  the  delivery.  He  contracts,  therefore,  in  point  of 
th  the  vendee  and  his  executors,  but  not  with  the  ven- 
1  his  assignees. 

Judgment  for  the  plaintiffs. 


GiBsoir 

V, 

CARBunms. 
May8ri841. 


3pinions  delivered  in  this 
too  valuable  to  be  omitted 
resent  work,  but  the  soimd- 

the  judgment  may  be 
The  judgment  would 

to    run  counter   to   the 

principle  of  law,  that  a 

not  bound  to  part  with 
Is  when  in  consequence  of 
^Ivency  of  the  purchaser, 
ot  certain  that  the  price 
ed  will  be  paid.    It  may 

that  the  insolvency  of  a 
er  does  not  rescind  a  con- 
r  sale,  and  that  the  as- 

of  the  bankrupt  may 
le  contract  if  they  please  ; 
would  rather  seem  that 
)f  their  adoption  of  the 
;  should  be  given  to  the 
1  reasonable  time,  before 
)und  to  cede  possession  of 
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opinion  appears  to  have 


been,  that  in  chartering  and  send- 
ing a  vessel  for  the  goods,  the 
purchaser  had  implemented  his 
part  of  the  contract,  and  that 
considerable  expense  had  been 
thereby  occasioned.  Is  it  not, 
however,  a  sufficient  counter  con- 
sideration that,  if  on  the  arrival 
of  the  goods,  the  assignees  of  the 
bankrupt  had  rejected  the  con- 
tract, the  goods  would  either  have 
required  to  have  been  carried  back 
to  the  seller,  and  great  unneces- 
sary expense  have  thereby  been 
occasioned,  or  they  must  have 
been  sold  for  what  they  might 
bring,  and  a  loss  must  also  have 
been  thereby  occasioned  to  the 
seller?  As  therefore  a  loss  was 
likely  to  be  occasioned  in  either 
case,  equity  would  seem  to  de- 
mand that  the  loss  should  fall  on 
the  insolvent  purchaser,  rather 
than  on  the  solvent  seller. 
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A  notice  to  be  effective  as  a  stoppage  in  transitu  musi  be  jpmwh  to  A 
person  who  has  the  immediate  custody  of  the  goods,  or  if  given  i 
the  principal  whose  servant  has  the  custody  of  them,  it  nmst  I 
given  ai  such  a  time,  and  under  such  circumstances,  thai  A 
principal,  by  the  exercise  of  reasonable  diligence,  may  commumaA 
it  to  his  servant  in  time  to  prevent  the  delivery  to  the  purchaser. 

WHITEHEAD  v.  ANDERSON. 

°*^^1*"°*      Trover  for  timber,  alleging  the  possession  by  the  plaintifi 
—       as  assignees,  and  a  conversion  by  the  defendants  after  th 

Pleas,  first,  not  guilty ;  secondly,  a  denial  of  the  plaintifi 
possession  of  the  goods.  All  points  as  to  any  right  of  stoppi| 
in  transitu  were  to  be  raised  upon  the  first  and  second  pleaSr ) 

At  the  trial,  at  the  Liverpool  Spring  Assizes  1841,  a  t« 
diet  was  found  by  consent  for  the  plaintiflFs,  damages  £90fli 
subject  to  a  special  case  for  the  opinion  of  this  Court,  to  fi 
stated  and  settled  by  a  barrister  ;  wherein  it  waa  agreed  thai 
if  the  opinion  of  the  Court  should  be  in  favour  of  the  defeo 
dants,  then  the  verdict  so  found  for  the  plaintiflfs  should  be  « 
aside,  and  a  verdict  entered  for  the  defendants ;  but  if  tb 
opinion  of  the  Court  should  be  in  favour  of  the  plaintiffs,  tlici 
that  the  damages  should  be  subject  to  reduction  according  ti 
the  finding  of  the  barrister. 

Richard  Benbow,  before  his  bankruptcy,  was  a  timber  WiSt 
chant  at  Liverpool,  and  on  the  12th  of  March  1840,  contractaj 
with  Charles  Birnie,  owner  of  the  ship  Monarch,  that  the  df 
should  proceed  to  Quebec,  and  there  load  a  full  cargo  of  timbeii 
and  should  proceed  therewith  to  Wyrewater,  otherwise  calbJ 
Port  Fleetwood,  in  the  county  of  Lancaster,  and  deUver  th 
same,  on  being  paid  freight  for  the  timber  at  a  certain  ratft 
It  was  also  agreed  that  the  ship  should  be  consigned  tc 
Thomas  Benbow  of  Wyrewater,  the  brother  of  Richard  Beft- 
bow. 

On   the  1st  of  April    1840,  R.   Benbow  contracted  wi4 
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reorge  Burns  Symes,  a  merchant  at  Quebec,  then  at  Liver-   Whitihkad 
ool,  for  a  cargo  of  timber  for  the  Monarch,  to  be  shipped  at    akdiuon. 
^ebec,  and  to  be  paid  for  by  the  purchaser's  acceptance  of  HiuiyTenn, 
ihe  seller's  draft  at  ninety  days ;  and  on  the  25th  of  June,  the       ^^^ 
Monarch  sailed  with  the  cargo.      On  the  1st  of  July  1840, 
Symes  wrote  a  letter  to  John  Chaffers,  the  manager  of  the 
Boyal  Bank  in  Liverpool,  with  which  bank  Symes  had  an  ac* 
count,  inclosing  in  the  letter  a  bill  of  exchange,  drawn  by  him  on 
£.  Benbow,  for  £533,  8s.  6d.,  the  price  of  the  Monarch's  cargo, 

Oq  the  27th  of  June  1840,  a  fiat  of  bankruptcy  issued 
against  Benbow,  founded  on  an  act  of  bankruptcy  committed 
CQ  the  26th  of  June  1840,  and  he  was  duly  declared  a  bank- 
npt,  and  the  plaintiffs  were,  on  the  8th  of  July  1840«  ap- 
pointed his  assignees. 

On  the  9th  of  July,  Mr.  Birnie,  the  owner  of  the  Monarch, 
having  heard  some  rumours  affecting  the  credit  of  R.  Benbow, 
irote  from  Montrose  a  letter  to  the  captain  of  the  Monarch, 
lilting  the  rumours,  and  requesting  the  captain  to  intimate 
to  Thomas  Benbow,  that  before  the  delivery  of  the  cargo,  he, 
T,  Benbow,  must  produce  approved  security.  The  plaintiffs 
directed  T.  Benbow  to  take  charge  of  the  cargo  of  the  Monarch 
ht  the  assignees,  on  her  arrival  at  Wyrewater.  The  bill  drawn 
ky  Symes  on  Benbow  for  the  price  of  the  cargo  was  not  ac- 
cepted, and  has  not  been  paid. 

The  defendants,  who  are  merchants  at  Liverpool,  are  cor- 
respondents of  Symes,  and  on  the  18th  of  July  1840,  dis- 
patched Richard  Grindley,  one  of  their  clerks,  to  Wyrewater, 
with  instructions  to  go  on  board  the  Monarch  on  her  arrival 
tlicre,  to  serve  the  notice  of  stoppage  in  transitu  on  the  master. 
The  defendants' also  wrote  a  letter  from  Liverpool,  on  the  18th 
of  July,  to  Birnie,  in  consequence  of  the  receipt  of  which, 
Bimie,  on  the  20th  of  July,  wrote  a  letter  to  the  captain, 
apprising  him  of  the  failure  of  Benbow,  and  appointing 
Grindley,  or  Mr.  Lewtas  of  Garstang,  near  Wyrewater,  to  take 
dktfge  of  the  cargo. 

The  Monarch  arrived  at  Wyrewater  between  seven  and 
right  o'clock  on  Saturday  evening,  the  8th  of  August  1840. 

As  she  was  entering  the  harbour,  T.  Benbow  saw  her,  and  hav- 

^  hailed  the  captain  and  ascertained  her  name,  took  a  boat 
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WmwBiAD   to  go  on  board.     The  vessel  let  go  her  anchor,  and  he  got  oi 
AwDiMoir.    board  about  eight  o'clock,  p.m.,  as  the  crew  were  furling  tb( 
Hiia^erm,  sails.     The  Monarch  was  then  at  the  usual  anchoring  and  (ii» 
^^       charging  ground,  opposite  to  the  Custom-house,  and  then  came 
to  anchor  with  a  single  anchor,  at  the  spot  where  her  cargo 
was  subsequently  discharged  ;  but  in  such  a  tide-way  as  th^ 
is  at  Wyrewater,  it  was  necessary  that  the  vessel  should  be 
moored  with  a  second  anchor,  in  order  to  discbarge  in  safety, 
and  the  second  anchor  was  not  in  fact  got  out  until  foui 
o'clock  next  morning,  the  9th  of  August,  until  which  time  the 
pilot  remained  on  board  in  charge  of  the  vessel      Thom« 
Benbow  so  went  on  board  the  Monarch  for  the  purpose  of  tak- 
ing possession  of  the  cargo,  and  told  the  captain  that  the  shq 
was  consigned  to  him  by  the  charter-party,  and  that  he  hi 
come  to  take  possession  of  the  cargo.    He  told  the  captain  tbal 
he,  Benbow,  had  got  the  bill  of  lading ;  but  he  did  not  prodott 
it.     The  captain  invited  Thomas  Benbow  into  the  cabin.    Tin 
bulkheads  of  the  cabin  had  been  removed,  as  is  usual  in  timbei 
vessels,  and  the  ends  of  the  timber,  part  of  the  cargo,  projected 
into  the  cabin,  and  Thomas  Benbow  saw  and  touched  them 
When  Thomas  Benbow  first  stated  that  he  came  to  take  possefr 
sion,  the  captain  made  no  reply ;  but  he  subsequently,  at  tk 
interview,  told  Thomas  Benbow  that  he  would  deliver  him  the 
cargo  when  he  was  satisfied  about  the  freight ;  and  he  did  not) 
at  this  interview,  consent  to  deliver  immediate  possession,  or  to 
waive  his  lien  on  the  cargo  for  the  freight.     Thomas  Benbow 
offered  to  advance  the  captain  any  money  he  might  want :  the 
captain  said  he  would  require  money  for  various  purposes,  and 
that  he  expected  a  letter  from  his  owner ;  and  he  then  accom- 
panied Thomas  Benbow  ashore.     At  this  time  the  captain  re- 
ceived his  owner's  letter  of  the  9th  of  July.    T.  Benbow,  at 
the  same  time,  advanced  him  £40  on  account  of  freight,  to  be 
applied  by  the  captain  for  the  disbursements  of  the  ship.    At 
this  time  T.  Benbow  had  not  informed  the  captain,  nor  bad 
the  captain  any  knowledge,  of  the  bankruptcy  of  E.  Benbow; 
and  this  payment  being  only  a  partial  satisfaction  on  accoont 
of  the  freight,  did  not  alter  the  captain's  intention  to  withbold 
his  consent  to  deliver  the  cargo  until  he  was  satisfied  for  the 
whole  of  the  freight. 


HilanrTef 
1842. 
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Grindley,  the  defendant's  clerk,  on  the  same  8th  of  August,    wnnmu 
got  on  board  the  Monarch,  about  half-an-hour  after  the  captain    Ajnmacn 
iadgone  on  shore  with  T.  Benbow.     He  there  told  the  mate  HiiMTren 
that  the  consignees  had  failed,  and  that  he  had  come  to  pre- 
Tent  the  cargo  falling  into  their  hands.     He  then  delivered 
to  the  mate  the  notice,  stating  that  it  was  intended  for  the 
stoppage  in  transitu  of  the  cargo.     Grindley  then  went  on 
shore,  and  delivered  to  the  captain  the  letter  of  the  ship-owner 
of  the  20th  of  July,  whereupon  the  captain  promised  and  con- 
sented to  deliver  the  cargo  to  Grindley.     The  following  day, 
the  captain  tendered  to  T.  Benbow  the  £40  that  he  had  re- 
ceived from  him ;  but  the  latter  declined  to  receive  it.     The 
cargo  was  afterwards  entered  at  the  Custom-house  by  Benbow, 
and  the  captain  consented  to  deliver  the  cargo  to  him.     This 
entry,  however,  was  not  acted  on,  and  it  was  subsequently 
entered  by  Grindley,  to  whom  the  captain  again  promised  to 
deliver  it.     Part  of  the  timber  was  afterwards  put  over  the 
Aip's  side,  and  delivered  to  Grindley  ;  Benbow,  who  was  pre- 
sent, making  claim  to  and  demanding  possession  of  it.     The 
rest  of  the  cargo  was  also  subsequently  delivered  to  Grindley. 
The  Monarch  never  moved  from  the  place  where  she  firat  came 
to  single  anchor,  and  where  Benbow  first  got  on  board,  until 
after  the  delivery  of  the  cargo  was  completed. 

It  has  already  been  stated,  that  the  defendants  were  agents 
for  Symes ;  but  the  extent  of  their  authority  as  agents  was 
disputed.  Part  of  the  evidence  tendered,  to  shew  such  a 
general  authority  from  Symes  as  would  warrant  the  defendants 
m  stopping  this  cargo  in  transitu^  consisted  of  letters  written 
by  Symes  on  the  27th  of  May,  the  28th  of  May,  and  the  12th 
of  June  1840,  to  Mr.  Chaffers,  the  manager  of  the  Royal  Bank 
of  Liverpool,  which  letters  had  been  received,  communicated  to 
the  defendants,  and  had  been  assented  to  by  them,  before  they 
interfered  to  stop  in  transitu,  as  stated  in  the  present  case.  In 
these  three  letters,  which  inclosed  bills  drawn  by  Symes  on 
the  Tarious  parties,  and  which  he  directed  Chaffers  to  forward 
fcr  acceptance,  he  stated  that  if  any  irregularity  or  formality 
Aould  occur  respecting  them,  the  defendants  would  assist  in 
getting  them  in  order.  There  was  also  a  letter  of  the  1st  of 
July  1840,  vnritten  by  Symes  to  Chaffers,  in  which  he  inclosed 
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Wammus  a  bill  drawn  by  him  on  the  bankrupt,  Richard  Benbow,  for  ihe 
Ajronaoor.  amount  of  the  cargo  in  question,  and  requested  Chaffers  to  get 
r^«„B^  it  accepted.  The  admissibility  of  all  these  letters  was  objected 
to.  If  these  letters,  or  any  of  them,  are  admissible^  and  are 
any  eyidence  to  shew  such  general  authority,  they,  together 
\nth  the  other  evidence  given,  suffice  to  prove  such  general 
authority  ;  and  it  must  be  assumed  as  a  fact  in  the  case,  tbt 
the  defendants  had  authority  from  Symes  to  stop  this  cargo  m 
tranaiiUy  before  they  took  any  steps  for  that  purpose.  If  these 
letters  are  not  any  evidence  to  prove  such  autiiority,  then  it 
must  be  assumed  that  the  defendants  had  no  authority  from 
Symes  to  stop  this  cargo  in  transUuy  when  they  interfered  for 
that  purpose,  unless  such  authority  was  conveyed  by  the  letter 
next  hereinafter  mentioned. 

On  the  24th  of  July  1840,  Symes  wrote  a  letter  to  the  de- 
fendants, in  which  he  assumes  that  they  have  taken  possessioi 
of  the  cargo,  and  sold  it  on  his  account.  This  letter  im 
posted  on  the  24th  of  July  1840,  and  received  by  the  de* 
fendants  in  Liverpool  on  the  15th  of  August  1840.  If  this 
letter  could  give  the  defendants  authority  from  Symes  to  stop 
this  cargo  in  transitu^  at  the  time  they  interfered  for  that  pm^ 
pose,  it  must  be  taken  that  they  then  had  such  authority.  If 
this  effect  cannot  be  legally  attributed  to  this  letter,  Symes  bj 
it  ratified  and  confirmed  all  that  was  done  by  the  defendants 
to  stop  this  cargo  in  transHuj  and  take  possession  of  it. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  are  eih 
titled  to  recover,  the  verdict  is  to  be  entered  for  them,  damagea 
£460  ;  but  if  the  Court  should  be  of  opinion  in  favour  of  the 
defendants,  then  the  verdict  found  for  the  plaintiffs  is  to  be  set 
aside,  and  a  verdict  entered  for  the  defendants. 

The  case  was  argued  at  the  sittings  after  last  Hichaehntf 
Term,  (Nov.  27,)  by 

Cromptok>  foe  the  PiiAiNTiPFs. — First,  the  notice  given  by 
the  defendants  to  Bimie,  the  ship-owner,  by  the  letter  of  tha 
18th  of  July,  did  not  amount  to  a  stoppage  in  troMttu,  dfii 
being  directed  to  the  party  who  had  possession  of  the  goodi^ 
and  could  act  upon  it  Could  a  notice  given  to  an  owner,  re- 
siding in  Canada  or  the  East  Indies,  operate  to  stop  in  tranai^ 
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m  their  way  to  England  1     To  hare  that  effect,  it  ought   Whiwbmai 
i?6Q  to  the  captain,  or  at  all  events  to  the  owner  within    AjrouMx. 
»sonable  time  and  distance  that  he  may  communicate  Hiia^em 
le  captain.     [Parke,  B. — Suppose  it  were  a  case  of       ^^^' 
3  by  land ;  would  a  notice  to  Pickford's  in  London  be 
it»  or  must  it  be  given  to  the  carrier  on  the  road  ^    A 

0  them  might  be  sufficient,  if  given  in  time  for  them  to 
nd  stop  the  goods.  The  test  is,  whether  the  party  re- 
the  notice  would  be  liable  in  trover  as  for  a  conversion 
•delivery  of  the  goods  pursuant  to  the  notice.  [Parke, 
en,  in  the  case  of  a  ship  at  sea,  there  must  always  be  a 
race,  and  the  vendor  must  take  the  chance  of  the  con- 

1  first  reaching  the  port  of  discharge.]  The  notice  ought 
X)  be  given  to  the  person  who  can  act  upon  it  at  the 
3therwise  parties  may  have  assumed  the  possession,  and 
3  owners  of  the  goods,  and  their  rights  may  afterwards 
3ted  by  a  communication  coming  from  the  owner  abroad, 
tice  of  stoppage  given  to  him.  The  rule  of  law  used  to 
)  a  stoppage  in  transitu  could  be  effected  only  by  the 
I  touch  of  the  goods,  but  that  undoubtedly  is  now  other* 
Litt  V.  Cowley,  7  Taunt  169.  But  in  that  case  trover 
lave  lain  against  the  carrier  for  not  delivering  the  goods 
Dgly ;  but  not  so  here,  unless  laches  were  shewn,  or  it 
id  that  the  ship-owner  could  have  acted  on  the  notice 

If  the  defendants  had  gone  to  him  at  Montrose,  and 
lemanded  the  goods,  his  refusal  to  deliver  them  would 
not  have  amounted  to  a  conversion, 
ndly,  the  goods  came  to  the  possession  of  the  assignees 
8th  August,  before  any  act  of  stoppage  in  transitu.  On 
y  their  agent  went  on  board,  declaring  his  intention  to 
esession,  and  had  actual  corporal  touch  of  the  goods ; 
e  captain  agreed  to  hold  the  goods  for  them,  and 
d  to  their  title,  for  he  promised  to  deliver  them  on  pay- 
f  certain  freight,  which  was  afterwards  paid  accordingly, 
ame  thenceforward  the  agent  of  the  plaintiffs,  to  hold 
>ds  for  them.  In  Crawshay  v.  EadeSy  1  B.  and  Cr.  181 ; 
id  R.  228,  which  may  be  cited  for  the  defendants,  the 
bad  not  delivered  the  property  to  the  consignee,  nor 
to  hold  it  for  him,  but  expressly  retained  it  by  way  of 
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WHTimEAD   lien  for  his  freight.     There  was  in  that  case  nothing  to  ami 

AxDiRBON.    to  an  attornment  by  the  bailee  in  possession  of  the  goods. 

Biii^Trerm,  Sawes  V.  TTofeon,  2  B.  and  Or.  540  j  4  D.  and  R.  22,  it 

^^       held,  that  an  attornment  by  a  warehouseman  to  the  title  oi 

vendee,  subject  to  the  payment  of  warehouse  rent  and  chai 

put  an  end  to  the  right  of  stoppage.    So  in  Gosling  y.  £i 

7  Bing.  339  ;  6  M.  and  P.  160,  where  a  wharfinger  hadag 

to  hold  timber  on  his  wharf  for  the  plaintiflF,  a  vendee,  he 

held  liable  in  trover  for  the  value,  notwithstanding  his  c 

for  wharfage.     These  cases  shew  that  the  continuance  of 

carrier's  lien  does  not  prevent  the  determination  of  the  rigl 

stoppage  in  transitu.     Allan  v.  Gripper^  2  C.  and  /.  218, 

Bowe  V.  Pickford,  8  Taunt.  83,  are  authorities  to  the  g 

eflFect.     If  it  were  otherwise,  the  right  of  stoppage  never  w 

be  gone  in  cases  where  the  goods  are  held  by  warehouse 

or  wharfingers  as  agents  for  the  vendee,  for  in  all  such  ( 

there  is  an  existing  lien.     Then,  as  to  the  mode  of  ta 

possession,  Ellis  v.  Hunt,  3  T.  R.  464,  is  an  authority  to  e 

that  it  was  sufficient  in  this  case.     There  possession  taker 

the  consignee's  putting  his  mark  upon  the  goods  in  the  can 

warehouse  was  held  sufficient.     The  present  case  is  stroDj 

here  the  plaintiflFs,  by  their  agent,  had  actual  touch  of 

goods,  and  had  the  carrier's  assent  to  hold  for  them.     1 

could  not  have  been  done ;  for  the  goods  were  to  be  delivi 

afloat.    In  Jackson  v.  Nichol,  5  Bing.  N.  C.  508  ;  7  Scott . 

where  the  right  of  stoppage  was  held  to  be  undetermined,  t; 

was  a  mere  demand  by  the  vendee,  without  any  delivery ; 

the  holder  had  refused  to  deliver  the  goods.     Here  they 

come  to  their  ultimate  destination,  and  the  captain  had  agi 

to  hold  them  for  the  benefit  of  the  plaintiffs  :  and  all  that 

afterwards  done  by  Grindley  on  behalf  of  the  vendors,  a 

not  affect  the  previous  transaction  of  the  8th  of  August 

But,  thirdly,  the  defendants  had  no  sufficient  authority 
stop  the  goods  in  transitu.  The  letters  prove  no  prior  au 
rity,  and  a  subsequent  ratification  is  not  sufficient  for  such  a  ] 
pose.  [The  learned  counsel  read  the  letters  stated  in 
case.]  The  letter  from  Symes  of  the  24th  July,  altho 
written  before  the  stoppage,  was  not  communicated  to 
defendants  until  after  that  event,  and  therefore  cannol 
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)n8idered  as  liaying  authorized  them  to   stop   the   cargo,   wbitbbbad 

Lkdsbsof,  B. — Can  you  say  the  letters  are  not  some  evidence    Ahdbuov. 

irards  proving  a  general  authority  %  and  if  they  are,  the  fact  Hiia^erm, 

found  that  the  defendants  had  such  authority.]     It  is  sub-       ^^^ 

tted  that  they  are  not  evidence  at  all     The  other  letters 

3r  to  other  transactions,  and  have  no  relevancy  to  this  issue, 

3j  amount  at  most  to  evidence  of  a  special  authority  to  in* 

fere  with  respect  to  the. bills  mentioned  in  them.     And 

b  respect  to  that  of  the  24th  July,  it  can  only  be  regarded 

a  subsequent   ratification   of  the   defendant's    act,   which 

lot  sufficient.     In  Nicholk  v.  Le  Feuvre,  2  Binff.  N.  G. 

the  Court  appeared  to  doubt  whether  a  stoppage  in 
isitUy  made  by  an  unauthorized  party,  could  afterwards 
ratified.  See  also  SiJTcin  v.  Wray,  6  East  371.  A  sub- 
lent  ratification  cannot  be  equivalent  to  a  previous  autho- 
,  where  the  rights  or  estates  of  third  parties  are  to  be 
^d  thereby.  In  this  case,  if  it  were  sufficient,  the  captain 
Id  be  made  a  wrongdoer  by  relation,  and  the  assignees 
Id  be  left  in  an  uncertainty  whether  they  had  a  right  to 
possession  or  not.  On  the  same  principle,  a  recognition  of 
otice  to  quit,  given  by  an  authorized  person  after  it  has 
m  to  run,  is  ineffectual.     Right  v.  Cuthell,  5  East  491  ; 

d.  Mann  v.  Walters^  10  B.  and  Cr.  626 ;  5  Man.  and  R. 
.  The  law  is  laid  down  in  accordance  with  this  distinction 
Story  on  Agency,  208,  209 ;  and  Paley's  Principal  and 
int,  345,  346,  (3rd  edit.) 

Ibesswell,  for  the  Defendants. — In  the  first  place,  the 
drs  are  amply  sufficient  to  shew  an  authority  given  to  the 
mdants  to  exercise  the  right  of  stoppage  in  transitu  on  be- 
•  of  the  vendors.  They  are  obviously  the  same  for  this 
pose  as  if  they  had  been  addressed  to  the  defendants  them- 
es, having  been  communicated  to  and  assented  to  by  them. 
y  are  not  merely  admissible^  but  the  best  evidence  for  the 
pose;  and  they  clearly  tend  to  shew  a  general  authority  to 
on  behalf  of  the  vendors,  in  all  cases  with  relation  to  unpaid 
which  should  render  such  interference  necessary.  And 
finding  in  the  case  is  express,  that  if  the  letters  are 
issible,  and  are  any  evidence  to  shew  such  general  au- 
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WmrtHiAD   thority,  they  suffice,  with  the  other  evidence  in  the  case,  to 
Ajnmon.    prove  it.    But  further,  the  letter  of  the  24th  July,  which  wis 
Hfla^erm,  ^tten  before  the  stoppage,  is  no  mere  act  of  ratification  i  it 
1842.       professes  to  confer  an  authority,  and  takes  effect  from  its  data 
It  is  in  this  respect  like  a  power  of  attorney,  which  would  be* 
come  operative  from  the  period  of  its  execution  and  delitery, 
though  it  might  not  come  into  the  agent's  hands  until  after  Is 
had  done  the  act  authorized  by  it.     But  even  if  this  be  not  m^ 
it  is  good  as  a  ratification  of  the  acts  of  the  defendants.    Thii 
case  differs  essentially  from  those  which  have  been  cited,  of 
unauthorized  notices  to  quit  afterwards  ratified.    There  a  parljf 
is  called  upon  to  give  up  a  right,  or  his  position  is  sought  to  be 
altered,  by  force  of  a  document  which,  at  the  time,  gives  hiii: 
no  countervailing  protection,  for  the  tenant  would  remain  liaUi; 
to  the  rent,  notwithstanding  the  receipt  of  the  unauthoriiBi 
notice.     The  same  doctrine  may  perhaps  apply  as  between  tlri 
principal  and  the  carrier^  with  relation  to  the  stoppage  of  good 
in  transitu ;  and  if  thei^  were  an  action  by  the  vendees  agaiM 
the  carrier  for  delivering  the  goods  to  the  buyers  notwithstaoA 
ing  this  notice,  it  might  not  be  sufficient ;   but  the  case  i 
different  as  between  these  parties.     In  Bailey  v.  CulverwA 
8  B.  and  Cr.  448 ;  2  Man.  and  R.  564,  the  general  doctriiu 
that  the  ratification  of  an  act  done  for  the  benefit  of  the  parly 
is  equivalent  to  a  previous  authority,  was  distinctly  recogniaeci 
and  has  never  been  disputed,  excepting  the  instances  £stllin 
within  the  principle  stated  in  Right  v.  GvJthelL     The  same  lii 
is  broadly  laid  down  in  Whitehead  v.  Taylor,  10  Ad.  and  JS. 
210;  2  P.  and  D.  367. 

Secondly,  there  was  in  fact  a  sufficient  stoppage  in  tramitd 
According  to  Litt  v.  Cowley,  the  letter  to  Bimie  of  the  ISA 
July,  if  not  per  se,  yet  coupled  with  his  consequent  letter  Ut 
the  captain,  was  a  sufficient  exercise  of  the  right  of  stoppage 
In  Litt  V.  Cowley,  the  goods  were  delivered  to  Pickford  aai 
Co.  at  Manchester ;  before  they  arrived  at  London,  notice  of 
stoppage  was  served  on  Pickford  and  Co.  in  Manchester ;  bxA  I 
that  was  held  sufficient.  It  is  said  the  notice  in  this  case  ^ai 
insufficient,  because  it  did  not  come  to  the  hands  of  the  captail ' 
in  time,  and  he  did  not  act  upon  it :  the  same  fact  existed,  ani 
the  same  argument  might  have  been  used,  in  the  case  of  IM 
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ky.    Bimie,  who  is  the  carrier,  assents  to  stop  the  goods,    waiiiMtAP 
nmunicates  that  intention  to  the  master,  who  then  has    Arnxnaoii. 
ids  in  his  possession,  as  his  servant.     That  is  a  suflBicient  HikJTTenn, 
toppage.  ^^2. 

ily,  there  was  no  such  previous  delivery  of  the  cargo  as 
lefeat  the  right  of  stoppage  in  transitu  on    the    8th 
The  voyage  was  not  ended  at  the  time  when  the 
f  the  assignees  came  on  board,  for  the  ship  was  not  so 
as  to  be  ready  for  the  delivery  of  the  cargo.     And  it 
never  was  in  the  contemplation  of  the  parties  that  the 
mid  be  the  warehouse  of  the  purchaser  for  the  deposit 
oods.    There  is  no  agreement  on  the  part  of  the  captain 
up  the  goods  on  board  the  ship,  but  only  that  the  assig- 
>uld  receive  them  afloat,  at  the  usual  place  of  mooring, 
estion  then  comes  to  this,  was  there  an  intention  to 
he  cargo,  or  a  delivery  in  fact  ?    In  Crawshay  v.  Eades, 
very  on  the  wharf  would  prima  fa4ne  have  appeared  to 
jlivery  to  the  purchaser ;  but  the  Court  held  that  it 
ot  be  so  construed,  because  there  the  party  could  not 
tended  to  part  with  his  lien.     So,  the  purchaser's  act 
:ing  the  goods  does  not  of  itself  import  a  delivery. 
B. — No ;  the  question  is  quo  animo  the  act  is  done.    My 
as  always  been,  that  the  question  is  whether  the  con- 
las  tak^n  possession,  not  whether  the  captain  has  in- 
)0  deliver  it.]     Suppose  he  refuses  to  deliver,  can  the 
je  take  possession  in  invitum  ?     [Parke,  B. — Yes,  sub- 
his  lien.     In  Ellis  v.  Hunt  and  Rowe  v.  Pickford,  there 
intention  on  the  part  of  the  carrier  to  deliver,  so  as  to 
is  lien.]     But  there  was  no  intention  to  withhold  the 
)n — no  adverse  demand  of  lien.    Those  cases  proceeded 
;round  of  the  place  being  treated  as  the  warehouse  of 
ihaser,  and  the  contemplated  end  of  the  transitus.     But 
here  there  was  no  actual  delivery  or  taking  possession 
K)ds.    There  was  no  assent  to  their  immediate  delivery, 
t  said  that  the  agent  touched  them  with  intent  thereby 
possession ;  his  doing  so  might  be  merely  accidental, 
as  no  such  taking  possession  as  would  have  imposed 
e  assignees  the  duty  of  taking  the  cargo  out  of  the 
The  cases  as  to  an  attornment  are  of  quite  a  different 
I.  T 
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Whitbuiad  character,  and  amount  to  this  only,  that,  as  between  the  wai 
Audkmon.  houseman  and  a  second  purchaser,  the  former  is  estopped  1 
Hiia^^Term,  *^®  entry  and  transfer  in  his  books ;  such  are  Haives  v.  VfaU 
^^^  and  Gosling  v.  Bimie:  but  in  such  cases  the  rights  oft 
original  vendor  remain  unaffected.  A  symbolical  taking 
possession  cannot  be  made  operative  and  equivalent  to  acta 
possession,  without  the  consent  of  both  parties.  Suppose  I 
captain  had  received  authority  to  stop  in  transitu^  could  t 
transaction  have  prevented  it  1  It  clearly  amounts  to  no  mi 
than  evidence  of  possession,  which  is  rebutted  by  the  other  ( 
cumstance  of  the  case.  Dixon  v.  YateSj  5  B,  and  Adol  3 
shews  that  the  whole  question,  whether  there  has  been 
deUvery  or  not,  depends  on  the  intention  of  the  parties.  H 
the  captain  shews  his  intention,  by  refusing  to  deliver  till 
freight  is  paid ;  he  merely  promises  to  deliver  in  future, 
being  satisfied  as  to  the  freight,  and  enters  into  no  engagem 
to  hold  for  the  vendees  in  the  meantime. 

Crompton,  in  reply. — First,  no  suflScient  authority  in 
defendants  is  found  for  the  Court  to  act  upon  it.  [Parks, 
— Surely  every  evidence  of  a  special  is  evidence  of  a  gem 
authority.  Alderson,  B. — The  letters  are  not  admissil 
because  not  relevant,  otherwise  than  as  shewing  a  gene 
authority ;  but  surely  they  are  some  evidence  of  that.]  !1 
letter  of  the  24th  July  could  give  no  authority,  except  fr 
the  time  when  it  was  received.  [Alderson,  B. — That  quest 
is  material  only  in  case  the  other  letters  are  inadmissible ;  i 
the  Court  have  little  doubt  that  they  are  admissible.] 

Secondly,  the  letter  to  Birnie,  even  coupled  with  his  let 
thereupon  to  the  captain,  was  no  sufiicient  stoppage  in  tram 
Birnie  never  communicated  his  assent  to  the  defendants. 
doubt  his  letter  to  the  captain  would  have  been  a  suffidi 
authority  to  him  to  stop,  if  he  had  received  it  before  the  8tli 
August.  Those  letters  would  not  have  been  sufficient  evidei 
to  make  Birnie  liable  in  trover,  if  the  captain  had  delivered ' 
goods  to  the  assignees.  In  Litt  v.  Cowley,  the  fact  establid 
that  the  carriers  had  the  immediate  power  of  doing  the 
necessary  to  the  stoppage. 

Thirdly,  there  was  a  sufficient  taking  of  possession  by 
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iss^ees.    It  is  argued  that  there  was  no  intention  on  the  part    Whitbhead 
of  the  captain  to  deliver;  but  that  was  immaterial.     What  it    Ahdbbbon. 
IB  necessary  to  prove  is,  either  that  actual  possession  has  been  Hiia^enn, 
taken,  or  that  the  master  has  become  the  agent  of  the  vendee,       ^^^* 
to  hold  for  him ;  and  in  this  case  there  was  evidence  of  such 
agency.    It  is  strictly  a  case  of  estoppel,  by  attornment  of  the 
master  to  the  title  of  the  assignees. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B. — The  question  for  our  decision  in  this  case  is. 
Whether  the  unpaid  vendor  of  a  cargo  of  timber  legally  stopped 
it  in  transitu  before  the  transitu^  was  at  an  end  ? 

The  material  facts  may  be  stated  in  a  few  words. — Benbow, 
I  merchant  in  Liverpool,  ordered  a  cargo  of  timber  of  Symes,  a 
■erchant  at  Quebec,  which  was  despatched  from  thence  on 
^rd  a  ship  belonging  to  Birnie,  of  Montrose,  chartered  by 
Bmbow.  The  timber  was  deliverable  at  the  port  of  Fleetwood, 
B  Lancashire.  The  price  was  not  paid;  and,  before  the 
iirival  of  the  vessel  in  England,  Benbow  became  bankrupt ; 
Qbereupon  the  defendants,  who  were  the  correspondents  of  the 
lendor,  gave,  on  the  18th  of  July,  to  Birnie,  the  owner,  at 
Kontrose,  a  notice  of  stoppage  in  transitu,  on  behalf  of  the 
lendor  ;  and  Birnie,  on  the  20th,  wrote  to  the  captain,  direct- 
hghim  to  hold  the  cargo  at  the  disposal  of  the  defendants^ 
agents,  and  sent  the  letter  to  await  the  arrival  of  the  vessel  at 
Reetwood.  On  the  8th  of  August,  the  captain  arrived  there 
vith  the  vessel  and  cargo ;  but,  on  that  evening,  and  before 
fte  receipt  of  the  letter  by  the  captain  from  his  employer,  an 
Igwit  of  the  assignees  of  Benbow  went  on  board  to  take  posses- 
ion of  the  cargo,  and  had  a  communication  with  the  captain 
on  the  subject,  and  did  certain  acts  on  board,  which  are  stated 
in  the  special  case.  The  captain  went  on  shore  with  the  agent 
of  the  assignees,  and  soon  after,  on  the  same  evening,  the  de- 
fendants' agent  went  on  board  the  vessel,  and  delivered  a 
lotice  of  stoppage  in  transitu  to  the  mate,  who  was  left  in 
jiarge  of  the  cargo.      Afterwards,   the   defendants    got  the 
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Wbitihbad   actual  possession  of  the  cargo,  and  the  plaintiffs,  the  assignees 

Andbbboh.  of  Benbow,  bring  this  action  to  recover  it. 
UiiarjTeriD,  Upon  thcsc  facts,  the  first  question  is,  whether  the  notice 
given  by  the  defendants  to  Birnie,  on  the  18th  July,  was  a 
sufficient  stoppage  in  transitu ;  for  if  it  was,  the  alleged  taking 
possession  of  the  cargo  by  the  agent  of  the  assignees  of  the 
purchaser  was  too  late.     We  think  it  was  not. 

It  being  admitted  ]^y  the  plaintiffs  that  a  notice  to  the 
carrier,  on  the  part  of  the  unpaid  vendor,  is  generally  a  suffi- 
cient stoppage  in  transitUy  two  objections  were  taken  to  this 
notice  ;  the  one,  that  the  defendants,  the  correspondents  of  Ui0 
vendor,  were  not  authorized  by  him  to  give  it,  (and  the  same 
objection  applies  to  every  other  act  of  the  defendants  which  k. 
put  forward  as  a  stoppage  in  transitu :)  and  the  other  objection 
is,  that  the  notice  to  the  ship-owner,  who  had  not  himself  pw 
sonally  the  custody  of  the  goods,  was,  under  the  circumst 
of  this  case,  insufficient. 

Whether  the  defendants  had  authority  to  make  a  stopp 
in  transitu  for  the  vendor,  turns  upon  this  point.  Cer 
letters  were  offered  in  evidence,  written  and  sent  by  Symesatil 
prior  time  from  Quebec  to  a  Mr.  Chaffers,  the  manager  of  al 
at  Liverpool,  all  referring  to  the  defendants  as  persons  who  wen|| 
to  act  for  Symes  in  case  any  difficulty  should  arise,  with  resped! 
to  different  bills  of  exchange  mentioned  in  those  letters,  or  tK 
any  others,  (amongst  which  latter  was  a  bill  drawn  by  Synwi 
in  favour  of  Chaffers,  on  account  of  the  very  cargo  of  timber  ii^ 
question.)  All  these  letters  had  been  communicated  to  ao^ 
assented  to  by  the  defendants,  before  they  interfered  ;  and  tha ; 
special  case,  in  which  the  facts  were  found  by  an  arbitrator^ 
states,  that  if  those  letters,  or  any  of  them,  were  admissible  tf ; 
shew  such  a  general  authority  as  would  warrant  a  stoppage  ito! 
transitu,  they,  together  with  other  evidence  in  the  cause,  weit^' 
in  the  judgment  of  the  arbitrator,  sufficient  to  prove  it ;  andil 
must  be  assumed  as  a  fact,  that  there  was  such  an  authori^*- 
We  have  no  difficulty  in  saying,  that  the  appointment  of  tha 
defendants  by  Symes  to  act  for  him,  with  respect  to  other  dis- 
honoured bills,  and  particularly  the  bill  for  the-  cargo  Hi 
question,  is  some  evidence  of  a  general  authority  to  act  for 
him,  or  at  least  of  an  authority  to  take  such  steps  as  ibsf 
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should  think  fit  for  the  purpose  of  securing  those  bills  ;  and,  by    Whitbhbad 
implication,  an  authority  to  stop  the  cargo,  for  the  price  of    andbmoh. 
which  one  of  the  bills  was  drawn.     And  if  it  be  any  evidence,  HiiaryTenn 
the  mode  of  stating  the  special  case  precludes  any  question  (if       ^^^• 
there  were  any)  as  to  its  weight. 

There  is  no  doubt,  therefore,  of  the  authority  of  the  defen- 
dants to  make  a  stoppage  in  transitu. 

The  next  question  is,  whether  the  notice  to  Birnie,  the  ship- 
ciwner,  living  at  Montrose,  given  on  the  20th  July,  is  such  a 
stoppage  of  the  cargo,  then  being  on  the  high  seas  on  its 
passage  to  Fleetwood.  We  think  it  was  not :  but  to  make  a 
notice  effective  as  a  stoppage  in  transitu,  it  must  be  given  to 
the  person  who  has  the  immediate  custody  of  the  goods  ;  or  if 
given  to  the  principal,  whose  servant  has  the  custody,  it  must 
be  given,  as  it  was  in  the  case  of  Litt  v.  Cowley,  7  Taunt  169, 
at  such  a  time,  and  under  such  circumstances,  that  the  principal, 
%  the  exercise  of  reasonable  diligence,  may  communicate  it  to 
Iji  servant  in  time  to  prevent  the  delivery  to  the  consignee ; 
ilid  to  hold  that  a  notice  to  a  principal  at  a  distance  is  suffi- 
Oeot  to  revest  the  property  in  the  unpaid  vendor,  and  render 
flie  principal  liable  in  trover  for  a  subsequent  delivery  by  his 
wvants  to  the  vendee,  when  it  was  impossible,  from  the  distance 
and  want  of  means  of  communication,  to  prevent  that  delivery, 
would  be  the  height  of  injustice.  The  only  duty  that  can  be 
imposed  on  the  absent  principal  is,  to  use  reasonable  diligence 
to  prevent  the  delivery  ;  and  in  the  present  case  such  diligence 
vasused* 

The  case,  therefore,  is  resolved  into  this  question.  Whether 
fte  circumstances  which  occurred  on  the  evening  of  the  8th 
August,  when  the  agent  of  the  assignees  went  on  board, 
tmounted  to  a  taking  possession,  so  as  to  determine  the  right 
to  stop  in  transitu? 

The  law  is  clearly  settled,  that  the  unpaid  vendor  has  a  right 
to  retake  the  goods  before  they  have  arrived  at  the  destination 
0r^nally  contemplated  by  the  purchaser,  unless  in  the  mean- 
Hme  they  have  come  to  the  actual  or  constructive  possession  of 
tfce  vendee.  If  the  vendee  take  them  out  of  the  possession  of 
he  carrier  into  his  own  before  their  arrival,  with  or  without  the 
oosent  of  the  carrier,  there  seems  to  be  no  doubt  that  the 
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WmriBBA©   transit  would  be  at  an  end :  though,  in  the  case  of  the  absence 
atokrsoh.    of  the  carrier's  consent,  it  may  be  a  wrong  to  him,  for  which  he 
ffiiwTTerm,  would  have  a  right  of  action.     This  is  a  case  of  actual  posses- 
^^^       sion,  which  certainly  did  not  occur  in  the  present  instance.    A 
case  of  constructive  possession  is,  where  the  carrier  enters  ex- 
pressly, or  by  implication,  into  a  new  agreement,  distinct  from 
the  original  contract  for  carriage,  to  hold  the  goods  for  the  cod- 
signee  as  his  agent,  not  for  the  purpose  of  expediting  them  to 
the  place  of  original  destination,  pursuant  to  that  contract» 
but  in  a  new  character,  for  the  purpose  of  custody  on  his  a^ 
count,  and  subject  to  some  new  or  further  order  to  be  given  to 
him. 

It  appears  to  us  to  be  very  doubtful,  whether  an  act  of  mark- 
ing or  taking  samples,  or  the  like,  without  any  removal  from 
the  possession  of  the  carrier,  so  as  though  done  with  the  inten- 
tion to  take  possession,  would  amount  to  a  constructive  posseiii 
sion,  unless  accompanied  with  such  circumstances  as  to  deno 
that  the  carrier  was  intended  to  keep,  and  assented  to  ke 
the  goods  in  the  nature  of  an  agent  for  custody.  In  the  < 
of  Foster  v.  Frampton,  6  B.  and  G.  107 ;  9  D.  and  R  108,  iti 
clear  that  there  were  such  circumstances ;  whether  in  that 
Mlis  V.  ffunt,  7  T.  R.  46,  is  doubtful ;  but  it  is  unnecessary  to 
determine  this  point,  as  there  is  no  finding  in  this  case  even  d 
any  act  done  to  the  timber  with  intent  to  take  possession.  It  it 
said,  indeed,  that  the  agent  of  the  assignees  touched  the  timboK 
but  whether  by  accident  or  design  is  not  stated.  There  bein| 
then  no  such  act  of  ownership,  it  seems  to  us  that  unless.  If 
contract  with  the  captain,  express  or  implied,  the  relation  it; 
which  he  stood  before,  as  a  mere  instrument  of  conveyance  ^ 
an  appointed  place  of  destination,  was  altered,  and  he  becamii 
the  agent  of  the  consignee  for  a  new  purpose,  there  was  no  cott* 
structive  possession  on  the  part  of  the  vendee. 

There  is  no  proof  of  any  such  contract.  A  promise  by  the 
captain  to  the  agent  of  the  assignees  is  stated,  but  it  is  no  mort 
than  a  promise,  without  a  new  consideration,  to  fulfil  tte 
original  contract,  and  deliver  in  due  course  to  the  consignee,  on 
payment  of  freight,  which  leaves  the  captain  in  the  same  situ*- 
tion  as  before ;  after  the  agreement  he  remained  a  mere  agenl 
for  expediting  the  cargo  to  its  original  destination. 
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We  therefore  think  that  the  transaction  on  the  8th  August  WHirmBAD 
U  not  amount  to  a  constructive  possession  by  the  vendees,  andmson. 
od  therefore  the  defendants  are  entitled  to  our  judgment. 


Hilary  Tern 
1842. 


Judgment  for  the  defendants. 


here  an  article  is  ordered  to  he  made,  no  property  in  ike  article 
passes  to  the  orderer  unHl  it  is  completed  and  has  been  approved 
of  by  him, 

ATKINSON  V.  BELL. 

Assumpsit  for  goods  sold  and  delivered,  goods  bargained  8  b.  &  c.  277 
i  sold,  work  and  labour,  and  materials  found  and  provided.  k 
the  trial  before  HaLLoCK,  B.,  at  the  Summer  Assizes  for  Easter^erm. 
icaster  1827,  it  appeared  that  the  defendants  were  linen 
I  thread  manufacturers  at  Whitehaven,  in  Cumberland.  The 
ikrupt  Sleddon,  before  his  bankruptcy  was  a  machine  maker 
iding  at  Preston  in  Lancashire.  One  Kay,  of  Preston,  ob- 
led  a  patent  for  a  new  mode  of  spinning  flax,  and  the 
Bndants,  being  desirous  of  trying  the  effect  of  it,  on  the 
h  November  1825,  by  letter  ordered  him  to  procure  to  be 
le  for  them  as  soon  as  possible  a  preparing  frame  and  two 
ining  frames,  in  the  manner  he  most  approved  of  In 
uary  1826,  Kay  ordered  two  spinning  frames,  and  a  roving 
oe  to  be  made  by  Sleddon  for  the  defendants,  and  informed 
oa  that  he  had  so  done.  These  machines  were  formed  on 
fs  first  plan,  and  completed  at  the  end  of  March,  and  after 
f  had  been  so  completed  they  lay  in  Sleddon's  premises  a 
ith,  while  two  other  machines  of  these  defendants,  intended 
e  used  in  the  same  mills,  were  altered  by  Sleddon,  under 
's  superintendence  ;  and  when  those  had  been  completed 
is  mind,  be  ordered  the  machines  in  question  to  be  altered 
iie  same  manner.  They  were  altered  accordingly,  packed 
)xes  by  Kay's  directions,  and  remained  on  Sleddon's  pre- 
j.     On  the  23d  of  June  1826,  Sleddon  wrote  to  the  de- 
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Atkinson     feiidants,  aud  informed  them  that  the  two  frames  had  be«i 

Bbll.       ready  for  the  last  throe  weeks,  and  begged  to  know  by  what 

EasteTrenn,  Conveyance  they  were  to  be  sent.     On  the  8th  of  August  a 

^^^-       commission  of  bankrupt  issued  against  Sleddon,  under  which 

he  was  duly  declared  a  bankrupt.     The  assignees  afterwards 

required  the  defendants  to  take  the  frames,  but  they  refused 

to  do  so.     It  was  objected  on  the  part  of  the  defendants,  that 

the  action  was  not  maintainable  for  goods  bargained  and  sold, 

because  the  property  in  the  frames  had  never  vested  in  the 

defendants.     The  learned  Judge  was  of  opinion  that  the  action 

was  not  maintainable,  and  he  directed  a  nonsuit  to  be  entered, 

with  liberty  to  the  plaintiffs  to  move  to  enter  a  verdict  for  the 

price  of  the  machines.     A  rule  nisi  having  been  obtained  for 

that  purpose, 

Brougham  and  Parke  now  shewed  cause.  The  plaintiff  i 
not  entitled  to  recover  on  the  count  for  goods  bargained 
sold,  because  that  form  of  action  is  not  maintainable,  unle 
there  be  a  contract  for  specific  goods,  and  unless  ever 
has  been  done  so  as  to  vest  the  property  in  those  goods  in  \ 
purchaser,  and  entitle  him  to  maintain  trover  upon  tender 
the  price.  If  the  contract  can  be  satisfied  by  selling  any  goodi 
of  a  certain  description,  this  action  will  not  lie  ;  but  the  prop» 
remedy  is  by  a  special  action  of  assumpsit  for  not  accepting. 
As  soon  as  specific  goods  have  been  selected  by  the  vendoii- 
and  accepted  by  the  vendee,  and  everything  done  to  vest  tto: 
property,  this  action  will  lie,  but  not  until  then.  Now  here  tW. 
defendants  did  not  agree  to  accept  any  particular  goods.  Thej 
merely  ordered  machines  to  be  made  for  them  in  a  particolaiC 
mode  ;  and  the  only  remedy  for  the  breach  of  such  a  contract 
is  a  special  action  on  the  case  for  not  accepting.  That  thft" 
property  in  these  machines  did  not  pass  to  the  defendants  if' 
clear  ;  for  in  case  of  a  destruction  by  fire,  the  loss  could  nol* 
have  fallen  on  them,  but  it  must  have  fallen  on  the  bankrupt 
If  the  bankrupt  had  delivered  them  to  another  person,  the  det 
fendants  could  not  have  maintained  trover  for  them.  They  could 
only  have  brought  an  action  against  the  bankrupt  for  breach  of 
contract,  in  not  making  machines  according  to  order.  They 
remained  the  property  of  the  maker,  who  might  have  performed 
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his  contract  by  delivering  any  other  similar  machines.     Sup-     atkwsoh 
pose  an  execution  to  have  issued  against  the  defendants,  could       Bm.. 
these  machines  have  been  seized  by  the  Sheriff  as  their  goods  ?  EastCTTerm, 
They  continued  the  goods  of  the  bankrupt,  although  he  might        ^®^- 
be  liable  to  an  action  for  breach  of  the  contract.     There  was 
so  proof  of  any  selection  of  these  goods  by  the  defendants. 
Mucklow  V.  Mangles^  1  Taunt.  318,  is  an  authority  to  shew  that 
BO  property  in  a  chattel  bargained  for  vests  in  the  person  who 
orders  it  until  it  be  finished  and  delivered,  even  though  the  price 
be  paid.     And  according  to  the  opinion  expressed  by  Littlb- 
J)ALB,  J.,  in  Simmons  v.  Swift,  5  B,  and  C,  857,  goods  bargained 
and  sold  will  not  lie  merely  because  the  property  passes.     The 
mere  bargain  will  not  suffice  unless  the  price  be  ascertained. 

Secondly,  the  plaintiffs  cannot  recover  on  the  count  for  work 
ttid  labour  ;  for  that  count  is  applicable  to  those  cases  only  in 
which  the  work  is  done  on  account  of  the  defendants.  Here  it 
)u  done  upon  the  plaintiff's  own  account,  in  working  up  his 
^  materials  into  machines,  which,  when  completed  and  ac- 
ikpted,  and  not  until  then,  could  be  the  property  of  the  defend- 
lits.  The  case  of  Towers  v.  Osborne^  1  Str.  506,  is  of  very 
doubtful  authority,  and  was  said  to  be  an  extreme  case  by  Lord 
TffiTBRDEN,  C.  J.,  in  Garbutt  v.  Watson,  5  B.  and  A.  613. 

Cross,  Serjt.,  and  Tomlinson  contra. — There  was  a  specific 
•ppropriation  of  these  machines  to  the  defendants  after  they 
tere  finished.  Kay  was  the  agent  of  the  defendants  ;  and 
4eir  letter  of  the  12th  of  November  1825  gave  him  the  most 
■nple  powers  to  act  as  he  thought  best  for  their  interest,  and 
tterefore  he  had  sufficient  authority  to  appropriate  the  machines 
to  them  if  he  thought  proper.  After  the  machines  were  com- 
]^d  they  were,  by  Kay's  order,  altered  according  to  the 
fctest  improvement,  and  to  correspond  with  other  machines  of 
ftese  defendants,  altered  by  Sleddon  under  Kay's  superintend- 
ence, and  intended  to  be  used  in  the  same  mill.  That  was  an 
leeeptance  of  these  specific  machines  by  the  defendants  through 
Kay.  It  therefore  operated  as  a  purchase  of  them.  This  case 
Ub  within  the  principle  of  the  decision  in  Woods  v.  Russell,  5 
?.  and  A.  942.  There  it  was  held,  that  an  unfinished  chattel 
lay  be  appropriated,  and  that  the  appropriation  vests  the  pro- 
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ATKIN80H    perty  in  the  chattel  in  the  person  by  whose  order  it  has  been 

BsLL.       made.     It  is  not  true  that  the  bankrupt  could  by  his  own  act 

Easter  Term,  Substitute  Other  machines,  for  he  could  not  send  out  any  with- 

^®  '       out  the  consent  of  Kay  the  patentee.     He  could  not  sdl  them 

without  the  permission  of  Kay.     They  could  not  have  beei 

seized  under  an  execution  against  the  goods  of  Sleddon,  becaoai 

the  Sheriff  could  not  make  any  title  to  them  without  Ea/i 

consent     In  Rohde  y.  ThwaiteSy  6  B.  and  C.  388»  an  appropriar 

tion  of  goods  by  the  seller,  assented  to  by  the  buyer,  was  hM 

to  vest  the  property  in  the  latter.     Here  Sleddon,  by  Ka/i 

permission,  appropriated  the  goods  to  the  defendants,  and  thej* 

by  their  agent  Kay,  assented  to  that  appropriation. 

Secondly,  the  plaintiffs  are  entitled  to  recover  on  the  cohbI 
for  work  and  labour.  For  here  the  machines,  but  for  the  orden 
given  by  the  defendants,  would  never  have  been  in  existeno^ 
The  property  in  the  thing  ordered  vests,  when  it  is  completa4|t 
by  relation  in  the  orderer,  and  the  person  who  made  it 
then  sue  for  work  and  labour.  In  Towers  v.  Osbomej  1 
506,  the  action  appears  to  have  been  for  the  value  or  price 
a  bespoken  chariot,  and  not  a  mere  action  for  damages  for  \ 
accepting  ;  and  in  Garhutt  v.  Watson,  5  B.  and  A.  613,  the  forn 
of  the  remedy  in  Towers  v.  Osborne  was  not  questioned.  They 
also  cited  Dunmow  v.  Taylor,  Peak,  N.  P.  41. 

Bayley,  J. — I  think  the  rule  for  entering  a  verdict  for  thf 
plaintiff  ought  to  be  discharged.  If  the  declaration  had  cxm 
tained  a  count  for  not  accepting  the  machines,  the  plaintifil^^ 
might  have  been  entitled  to  recover ;  and  I  think  now  thaly 
upon  payment  of  costs,  they  should  be  allowed  to  set  aside  thft 
nonsuit,  and  add  other  counts  to  the  declaration,  and  have  n 
new  trial.  But  I  cannot  say  that  the  property  passed  to  th| 
defendants,  so  as  to  enable  the  plaintiffs  to  recover  on  thl 
counts  for  goods  bargained  and  sold,  or  for  work  and  labooi!.. 
It  is  said  that  there  was  an  appropriation  of  these  specific 
machines  by  the  maker,  and  that  the  property  thereby  vested 
in  the  defendants.  I  think  it  did  not  pass.  Where  goods  are 
ordered  to  be  made,  while  they  are  in  progress  the  materials 
belong  to  the  maker.  The  property  does  not  vest  in  the  party 
who  gives  the  order  until  the  thing  ordered  is  completed.    And 
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lough  while  the  goods  are  in  progress  the  maker  may  intend  Atkiksoh 
oa  for  the  person  ordering,  still  he  may  afterwards  deUver  SttL. 
n  to  another,  and  thereby  vest  the  property  in  that  other.  EMt«rTeni 
bough  the  maker  may  thereby  render  himself  Uable  to  an  ^^^ 
on  for  so  doing,  still  a  good  title  is  given  to  the  party  to 
m  they  are  delivered.  It  is  true  that  Kay  saw  these  things 
le  they  were  in  progress,  and  knew  that  the  bankrupt  in- 
led  them  for  the  defendants ;  yet  they  might  afterwards 
3  been  delivered  to  a  third  person.  This  case  is  not  affected 
he  argument  that  these  are  patent  articles,  because  they 
bt  have  been  delivered  to  a  third  person  with  Kay's  assent, 
case  of  Woods  v.  Russell^  5  B.  and  A.  942,  is  distinguish- 
The  foundation  of  that  decision  was,  that  as  by  the  con- 
1;  given  portions  of  the  price  were  to  be  paid  according  to 
progress  of  the  work,  by  the  payment  of  those  portions  of 
price  the  ship  was  irrevocably  appropriated  to  the  person 
ng  the  money.  That  was  a  purchase  of  the  specific  articles 
liich  the  ship  was  made.  Besides,  there  the  ship-builder 
signed  the  certificate  to  enable  the  purchaser  to  have  the 
registered  in  his  name  ;  the  legal  effect  of  which  was  held 
e  to  vest  the  general  property  in  the  purchaser.  If  in 
case  an  execution  had  issued  against  Sleddon,  the  Sheriff 
it  have  seized  the  machines.  They  were  Sleddon's  goods, 
)ugh  they  were  intended  for  the  defendants,  and  he  had 
^n  to  tell  them  so.  If  they  had  expressed  their  assent, 
this  case  would  have  been  within  Rohde  v.  Thwaites,  6  B. 
C.  388,  and  there  would  have  been  a  complete  appropria- 
vesting  the  property  in  the  defendants.  But  there  was 
my  such  assent  to  the  appropriation  made  by  the  bankrupt, 
therefore  no  action  for  goods  bargained  and  sold  was  main- 
ible.  Then  as  to  the  counts  for  work  and  labour,  if  you 
by  a  man  to  build  a  house  on  your  land,  or  to  make  a 
^1  with  your  materials,  the  party  who  does  the  work  has 
ower  to  appropriate  the  produce  of  his  labour  and  your 
rials  to  any  other  person.  Having  bestowed  his  labour  at 
request  on  your  materials,  he  may  maintain  an  action 
ist  you  for  work  and  labour.  But  if  you  employ  another 
»rk  up  his  own  materials  in  making  a  chattel,  then  he  may 
)priate  the  produce  of  that  labour  and  materials  to  any 
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Atkinsoh     other  person.     No  right  to  maintain  any  action  vests  in  him 
Bkll.       during  the  progress  of  the  work  ;  but  when  the  chattel  has  as- 
EastOTTerm,  suuicd  the  character  bargained  for,  and  the  employer  accepted 
i^S-       it,  the  party  employed  may  maintain  an  action  for  goods  sold 
and  delivered  ;  or  if  the  employer  refuses  to  accept,  a  special 
action  on  the  case  for  such  refusal.     But  he  cannot  maintun 
an  action  for  work  and  labour,  because  his  labour  was  bestowed 
on  his  own  materials,  and  for  himself,  and  not  for  the  person 
who  employed  him.     I  think  that  in  this  case  the  plaintiff  can- 
not recover  on  the  count  for  work  and  labour. 

HoLROYD,  J. — I  think  that  on  the  facts  given  in  evidence  a 
verdict  might  have  been  sustained  on  a  count  for  not  accepting 
the  machines.      I  have  entertained  great  doubt  during  the 
argument,  whether  a  verdict  might  not  be  sustained  on  the 
count  for  work  and  labour  and  materials  found.     I  think  it 
will  not  lie  for  goods  bargained  and  sold,  because  there  was  no 
specific  appropriation  of  the  machines  assented  to  by  the  pup* 
chaser,  and  the  property  in  the  goods,  therefore,  remained  ia 
the  maker.     Then  bS  to  work  and  labour,  the  work  was  doom 
and  the  labour  bestowed  on  the  materials  of  the  maker  in 
manufacturing  an  article  which  never  became  the  property  oH 
the  defendants.     I  am  of  opinion,  therefore,  that  the  work  ynati 
done  for  the  bankrupt,  and  not  for  the  defendants. 

LiTTLBDALB,  J. — I  am  of  the  same  opinion.    Goods  bargained: 
and  sold  will  not  lie  unless  there  be  a  sale.     There  could  neki 
be  any  sale  in  this  case,  unless  there  was  an  assent  by  the  de^| 
fendants  to  take  the  articles.     Here  there  was  no  assent.    The  J 
property  must  be  changed,  to  make  the  action  maintainablee  ^ 
If  ^the  property  had  been  changed,  the  maker  could  not  hate  "- 
delivered  these  machines  to  any  one  but  the  defendants.    I- 
think,  however,  he  might  have  delivered  them  to  another,  not- 
withstanding anything  that  passed,  and  that  the  defendants 
could  not  have  maintained  trover  against  the  party  to  whom 
they  were  delivered.     In  the  case  of  an  execution  or  a  bank- 
ruptcy, these  machines  must  have  been  treated  as  the  goods  of 
the  maker.    As  to  the  count  for  work  and  labour  and  materially 
the  labour  was  bestowed,  and  the  materials  were  found,  for  the 
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purpose  of  ultimately  effecting  a  sale,  and  if  that  purpose  was     Atkdwoh 
uerer  completed,  the  contract  was  not  executed,  and  then  work       bkL 
aod  labour  will  not  lie.     The  work  and  labour  and  the  mate-  EMtCTTerm. 
liab  were  for  the  benefit  of  the  machine-maker,  and  not  for  the        ^^^s. 
defendants. 

Rule  absolute,  on  payment  of  costs. 


Where  an  article  is  ordered  to  be  made^  the  payment  of  the  price  in 
advance  wiU  not  vest  the  property  of  the  article  in  the  orderer, 

MUCKLOW  v:  MANGLES. 

Troyer  by  the  assignees  of  a  bankrupt  for  a  barge  and  other  june  is,  isos 
iffects.     Upon  the  trial  before  Mansfield,  C.  J.,  at  West-       "^ 
Minster,  at  the  sittings  in  this  term,  it  was  proved  that  Roy-  i  Taunt  sis. 
fatnd,  who  was  a  barge-builder,  had  undertaken  to  build  the 
birge  in  question  for  Pocock.     Before  the  work  was  begun, 
Pocock  advanced  to  Royland  some  money  on  account,  and  as  it 
proceeded,  he  paid  him  more,  to  the  amount  of  £190  in  all, 
Wng  the  whole  value  of  the  barge.     When  it  was   nearly 
faished,  Pocock's  name  was  painted  on  the  stern.     Two  days 
ifter  the  completion  of  the  work,  and  before  a  commission  of 
Wkrupt  had  issued,  the  defendant,  who  was  an  officer  of  the 
Sheriff  of  Middlesex,  under  an  execution  against  Royland,  took 
ftb  barge,  which  had  not  then  been  delivered  to  Pocock,  but 
:  pive  it  up  to  him  under  an  indemnity.     The  jury  found  a  ver- 
;  ict  for  the  plaintiff. 

Best,  Serjt.,  now  moved  that  the  sum  of  £190,  the  value  of 
fte  barge,  might  be  deducted  from  the  amount  of  the  verdict, 
iwmuch  as  the  property  had  absolutely  vested  in  Pocock,  who 
Wpaid  for  the  barge,  and  could,  he  said,  have  recovered  it  in 
tf^ver  against  Royland ;  and  the  assignees  could  not  be  in  a 
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Mumnow    better  condition  than  Royland  himself.    This  was  not  sodi  a 
MANouEfl.     permissive  possession  in  the  bankrupt,  as  is  described  in  the 
JunelsTisos.  Stat.  21  Jac.  I.  c.  19,  for  the  bankrupt  had  not  had  time  to 
deliver  it  after  it  was  finished.     Ex  parte  Flinn  and  Fidd,  1 
Atk.  185.     Flinn  and  Field  bought  of  Matthews,  and  paid  for 
two-thirds  of  five  hundred  barrels  of  tar,  the  whole  to  be  sold 
by  them  for  account  as  follows — two-thirds  their  account,  and 
one-third  Matthews's  account ;  Matthews  to  bear  charges  of 
carterage  and  porterage  in  sending  oflF.     Matthews  becoming  a 
bankrupt,  the  Chancellor  on  petition  held,  that  Flinn  and 
Field  were  entitled  to  two-thirds  of  the  tar,  for  that  this  was 
only  a  temporary  custody,  till  the  petitioners  could  convemendj 
ship  it  for  Ireland,  and  it  could  not  with  propriety  be  said  that 
the  tar  was  in  the  "  possession,  order,  and  disposition"  of  the 
bankrupt. 

Mansfield,  C.  J. — The  only  eflFect  of  the  payment  is,  thai 
the  bankrupt  was  under  a  contract  to  finish  the  barge  ;  that  U 
quite  a  different  thing  from  a  contract  of  sale,  and  until  ths^ 
barge  was  finished  we  cannot  say  that  it  was  so  far  Pocockji 
property,  that  he  could  have  taken  it  away.  It  was  not  finish?^ 
ed  at  the  time  when  Royland  committed  the  act  of  bankruptcy: 
it  was  finished  only  two  days  before  the  execution.  In 
case  cited  it  was  necessarily  held  that  the  tar  was  not  in 
possession  of  the  bankrupt ;  otherwise,  in  every  case  of  tena 
in  common  with  a  bankrupt,  the  act  of  bankruptcy  would  ve 
the  entire  property  of  the  chattel  in  his  assignees. 


Heath,  J. — This  is  the  species  of  contract  which  in 
civil  law  is  described  by  the  term  Do  ut  facias.     It  contfi^ 
within  the  cases  which  have  been  held  to  be  executory  osmm 
tracts,  and  as  such  not  within  the  statute  of  frauds,  as  0(m% 
tracts  for  the  sale  of  goods.     A  tradesman  often  finishes  goodlfe 
which  he  is  making  in  pursuance  of  an  order  given  by  on* 
person,  and  sells  them  to  another.     If  the  first  customer  has 
other  goods  made  for  him  within  the  stipulated  time,  he  has  Df^ 
right  to  complain  ;   he  could  not  bring  trover  against  the  puf^ 
chaser  for  the  goods  so  sold.     The  painting  of  the  name  (m  thi 
stem  in  this  case  makes  no  difference.     If  the  thing  be  it 
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enrtenoe  at  the  time  of  the  order,  the  property  of  it  passes  by    mocdow 
iiie  contract^  but  not  so,  where  the  subject  is  to  be  made.  makoub. 

June  18, 1808 

Lawkbncb,  J. — I  am  of  the  same  opinion.     No  property 
Tests  till  the  thing  is  finished  and  delivered. 

The  Court  refused  the  Rule. 


Where  an  article  ie  ordered  to  be  madey  and  by  the  terms  of  the  con- 
tract instalments  of  the  price  are  to  be  paid  according  to  the 
progress  of  the  work,  the  payment  of  these  instalments  appropriates 
specifically  the  article  to  the  orderer,  and  vests  in  him  the  property 
of  it  although  not  completed,  subject  to  the  right  of  the  Tnaker  to 
retain  the  unfinished  article  in  order  to  complete  it  and  earn  the 
remainder  of  the  price. 

L—WOODS  V.  RUSSELL. 

This  case  was  tried  before  Bayley,  J.,  at  the  Summer  June  26, 182 
Assizes,  1820,  and  came  on  for  argument  in  the  course  of         £. 
Sftster  Term,  upon  a  special  case,  which  it  is  unnecessary  to  set  ^  ^  ^  -^^ 
pat,  as  the  facts  are  fully  stated  in  the  judgment  delivered  by 
btlie  Court.     The  case  was  argued  by 

LiTTLBDALB,  FOR  THE  PLAINTIFFS. — The  property  in  the  ship, 

^ndder,  and  cordage,  continued  in  Paton  at  the  time  when  he 

mmiitted  the  act  of  bankruptcy,  the  ship  not  being  then  com- 

:|leted.     The  case  of  Muckhw  v.  Mangles^  1  Taunt.  318,  is  an 

fWhority  expressly  in  point.     There  the  bankrupt,  a  barge- 

fekilder,  had  undertaken  to  build  a  barge  for  Pocock,  and  the 

Ittter  had  paid  the  whole  value  in  advance,  and  his  name  was 

'  ictoally  painted  on  the  stem  of  the  vessel  after  the  completion 

tf  the  work ;  but  before  delivery,  and  before  any  commission 

<^  bankrupt  had  issued  against  the  barge-builder,  the  barge  was 

^ized  in  execution  for  a  debt  of  the  bankrupt.     It  was  held, 

(Jiat  no  property  in  the  barge  passed  to  Pocock  until  its  com- 
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Woods      pletion  and  delivery,  and  consequently  that  the  assignees  were 
RuBOLL.     entitled  to  recover  the  value.     Here  the  bankrupt  was  only 
J«nel6ri822.  ^i^^er  a  contract  to  deliver  the  ship,  and  although  the  stipulated 
time  for  building  had  actually  elapsed,  yet  the  vessel  was  not 
completed   and  launched  until  after  the  act  of  bankruptcy. 
The  certificate  under  26  Geo.  III.  c.  60,  s.  12,  clearly  is  not  to  . 
be  given  till  the  ship  is  completed,  and  until  that  time,  them* 
fore,  no  property  passes  to  the  vendee,  Groves  v.  Bucky  3  JL 
and  S.  178  ;  Toiuers  v.  Oshorne,  1  Str.  506.    But  at  all  events 
the  case  falls  within  the  Statute  of  James,  for  the  ship  was  in 
the  hands  of  the  bankrupt  as  the  reputed  owner,  Ray  v.  jFotr* 
haim,  2  B.  and  A.  193 ;  Robinson  v.  M'DonneU,  2  B.  andi.^ 
134. 

Holt,  contra. — There  are  two  questions  in  this  case  ;  finli 
Whether  the  property  in  the  ship,  rudder,  and  cordage,  e^ 
passed  to  the  defendant  %  and,  secondly,  assuming  that  it 
Whether  it  continued  in  the  possession  of  the  bankrupt  at 
time  of  the  act  of  bankruptcy,  as  the  reputed  owner,  with 
consent  of  the  true  owner,  within  the  Statute  of  James  ?  H 
the  property  passed  to  the  defendant  under  the  contract, 
there  was  a  delivery  to  him  before  the  30th  June.  The  vi 
was  clearly  completed  when  she  was  capable  of  being  survey 
and  measured.  The  officers  of  the  customs  had  taken  the 
bond  from  the  master  previously  to  the  bankruptcy ;  the  build( 
too,  on  the  26th  June,  had  given  the  defendant  the  certifii 
required  by  the  26  Geo.  III.  c.  60,  s.  20,  and  from  that  time 
must  be  taken  to  have  consented  that  the  defendant  shoulA 
have  the  possession.  Secondly,  assuming  the  property  to  ham 
passed  to  the  defendant,  it  did  not  continue,  vnth  his  consent^ 
in  the  possession  of  the  bankrupt  as  reputed  owner.  That  is  i| 
question  of  fact,  which  ought  to  have  been  found ;  Mvlkr  r^ 
MosSy  1  M.  and  S.  338  ;  and  Oliver  v.  Bartlett,  3  B.  Moam 
597.  Besides,  the  circumstance  of  the  vessel's  having  bee* 
registered  in  the  name  of  the  defendant,  and  of  his  having  i 
advertised  her  for  freight,  affords  the  strongest  evidence  that 
he,  and  not  the  bankrupt,  was  the  reputed  owner  of  the  ship. 

Cur.  adv.  vuU. 
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Abbott,  C.  J.,  now  delivered  the  judgment  of  the  Court.  woods 

This  was  an  action  of  trover  for  a  ship,  rudder,  and  cordage,  BrwaajL 
f  the  assignees  of  Alexander  Paton,  a  bankrupt,  and  the  facts  june'26ri822. 
ere  shortly  as  follows  :  Paton  was  a  ship-builder,  and  in  Octo- 
jr  1818  he  entered  into  a  written  contract  with  the  defendant 
•  build  and  complete  a  ship  for  the  defendant,  and  finish  and 
onch  her  in  April  1819  ;  and  the  defendant  was  to  pay  for 
e  ship  by  four  instalments  of  £750  each ;  the  first  when  the 
5el  was  laid,  the  second  when  they  were  at  the  light  plank, 
id  the  third  and  fourth  when  the  ship  was  launched.  The 
lyments  were  to  be  made  by  bills  at  two,  four,  six,  and  eight 
onths.  The  first  and  second  instalments  were  duly  paid. 
I  March  1819,  the  defendant  appointed  a  master,  who,  from 
at  time,  superintended  the  building.  In  May  1819  the  de- 
ndant  advertised  the  ship  for  charter,  and  on  the  16th  of 
me  chartered  her,  with  Paton's  privity,  for  a  voyage  from 
ewcastle  to  Newfoundland.  Before  the  26th  of  June  the  ship 
as  measured  and  surveyed,  with  Paton's  privity,  to  the  intent 
lat  the  defendant  might  get  her  registered  in  his  name.  On 
le  19th  June  the  master  entered  into  the  usual  bond  for 
divering  up  the  register  ;  on  the  25th  Paton  signed  the  usual 
»tificate  of  her  build,  &c.,  and  on  the -26th  the  ship  was 
^stered  in  the  defendant's  name.  On  that  day  the  defendant 
•id  Paton  the  third  instalment.  Patents  certificate  described 
he  ship  as  launched,  but  that  was  not  the  case,  and  Paton's 
wople  continued  working  upon  her,  and  using  his  timber  and 
laterials  till  the  3d  of  July.  One  of  the  master's  apprentices 
»I8  employed  on  board  by  his  directions  from  the  early  part  of 
ittie,  and  on  the  30th  the  master  ordered  him  to  sleep  on 
oard ;  but  on  that  same  day  Paton  committed  an  act  of  bank- 
iptcy,  upon  which  a  commission  afterwards  issued.  On  the 
i  of  July  the  defendant  and  a  crew  he  had  hired  took  posses- 
m  of  the  ship,  and  his  servants,  by  his  direction,  took  from 
Iton's  yard  and  warehouse  a  rudder  and  cordage,  which 
iton  had  bought  for  the  ship.  On  the  4th  of  July  the  ship 
IS  launched.  The  fourth  instalment  was  never  paid.  The 
ip  was  incomplete  when  the  act  of  bankruptcy  was  committed, 
d  the  expense  of  launching  her  was  borne  by  the  defendant. 
oon  these  facts,  the  questions  proposed  to  the  consideration 

VOL.  II.  u 
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WooDB  of  the  Court  were,  whether  the  plaintiffs  were  entitled  to 
RuMELL.  recover  the  value  of  the  ship,  in  which  case  the  value,  subject 
Jime^i822.  ^^  *  deduction,  was  to  be  taken  at  £3000 1  or,  if  not,  whether 
they  were  entitled  to  recover  the  value  of  the  rudder  and  co^  i 
dage  ?  and,  should  the  Court  be  of  opinion  that  they  were  j 
entitled  to  neither,  a  nonsuit  was  to  be  entered ;  and  upon  these ' 
points  alone  the  case  was  argued  before  the  Court.  It  hai  i 
occurred,  however,  to  the  Court,  that  a  third  question  ariaeB  i 
upon  the  facts,  which  neither  party  could  have  intended  to  i 
exclude,  which  is  this : — Whether,  if  the  plaintiffs  are  not  a- ; 
titled  to  recover  the  whole  value  of  the  ship,  they  may  not  be  j 
entitled  to  recover  to  the  extent  of  so  much  of  the  fourtkj 
instalment  as,  if  the  defendant  has  the  ship,  he  ought  to  pay. 
And,  upon  the  first  and  second  questions,  our  opinion  is  in 
favour  of  the  defendant ;  upon  the  last,  against  him.  This  ship 
is  built  upon  a  special  contract,  and  it  is  part  of  the  terms  oC 
the  contract,  that  given  portions  of  the  price  shall  be  paii^ 
according  to  the  progress  of  the  work ;  part  when  the  keel  i^ 
laid,  part  when  they  are  at  the  light  plank.  The  payment  d! 
these  instalments  appears  to  us  to  appropriate  specifically  ta 
the  defendant  the  very  ship  so  in  progress,  and  to  vest  in  tha 
defendant  a  property  in  that  ship,  and  that,  as  between  him 
and  the  builder,  he  is  entitled  to  insist  upon  the  completion  of 
that  very  ship,  and  that  the  builder  is  not  entitled  to  require 
him  to  accept  any  other.  But  this  case  does  not  depend 
merely  upon  the  payment  of  the  instalments  ;  so  that  we  are 
not  called  upon  to  decide  how  far  that  payment  vests  the  pro- 
perty in  the  defendant,  because,  here  Paton  signed  the  certifi- 
cate to  enable  the  defendant  to  have  the  ship  registered  in  hfl 
(the  defendant's)  name,  and  by  that  act  consented,  as  it  seemi 
to  us,  that  the  general  property  in  the  ship  should  be  cona- 
dered  from  that  time  as  being  in  the  defendant.  The  defendant 
had,  at  that  time,  paid  half  what  the  ship,  when  complete^ 
would  be  worth.  Paton  could  not  be  injured  by  having  Ui6 
general  property  in  the  ship  considered  as  vested  in  the  defen* 
dant,  because  he  would  still  have  a  lien  upon  the  possession  for 
the  residue  of  the  price ;  and  we  think  the  legal  effect  of  sign- 
ing the  certificate  for  the  purpose  of  having  the  ship  registered 
was,  from  the  time  the  registry  was  complete,  to  vest  the 
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neral  property  in  the  defendant.     In  order  to  register  the      woom 
ip  in  the  defendant's  name,  an  oath  would  be  requisite  that     rumiu. 
5  defendant  was  the  owner,  and  when  Paton  concurred  in  june^i822 
at  he  knew  was  to  lead  to  that  oath,  must  he  not  be  taken 
have  consented  that  the  ownership  should  really  be  as  that 
h  described  it  to  be  ?     The  case  of  Muchlow  v.  Mangles^  1 
unt.  318,  seems  to  us  to  be  clearly  distinguishable  from  the 
sent,  because  the  bargain  there  for  building  the  barge  does 

appear  to  have  stipulated  for  the  advances  which  were 
ie,  and  those  advances  do  not  appear  to  have  been  regu- 
id  by  the  progress  of  the  work.  Mr.  Justice  Heath's 
lion  appears  to  have  been  founded  on  the  notion  that  the 
Ider  was  not  tied  down  to  deliver  that  specific  barge,  but 
lid  have  been  at  full  liberty  to  have  substituted  any  other  he 
I  building,  and  the  builder  had  done  no  act  expressing  an 
qui  vocal  consent  that  the  general  property  should  be  con- 
ired  vested  in  the  purchaser.  The  painting  of  the  name 
n  the  stem,  the  only  act  there,  pledged  the  builder  to 
ling ;  it  expressed  an  intention  that  the  barge  should  be 
ock's,  but  it  did  no  more.     He  might  change  that  intention 

obliterate  the  name.  But  the  signing  of  the  certificate 
3,  to  the  intent  that  the  defendant  might  obtain  a  registry 
lis  own  name,  was  a  consent  that  what  was  necessary  to 
ble  the  defendant  to  obtain  such  registry  should,  as  between 
m,  be  considered  as  complete,  and  that,  as  the  defendant 
lid  have  to  swear  that  he  was  sole  owner  of  the  ship,  the 
lership  should  be  considered  his.  We  are,  therefore,  of 
lion,  that  the  assignees,  who  claim  under  Paton,  are  bound 
ally  with  him  ;  and  as  this  is  not  a  case  within  the  Statute 
^ames,  the  plaintiffs  are  not  entitled  to  recover  the  general 
le  of  the  ship.  And  as  to  the  rudder  and  cordage,  as  they 
e  bought  by  Paton  specifically  for  this  ship,  though  they 
8  not  actually  attached  to  it  at  the  time  his  act  of  bank- 
cy  was  committed,  they  seem  to  us  to  stand  upon  the  same 
ng  with  the  ship,  and  that,  if  the  defendant  was  entitled  to 
the  ship,  he  was  also  entitled  to  take  the  rudder  and  cord- 
is parts  thereof.  Upon  the  last  question,  however,  we  are 
inion  against  the  defendant.  Though  the  general  owner- 
was  vested  in  the  defendant,  the  possession  remained  with 


308  CONTRACT  OF  SALB. 

Woods  Paton ;  and  as  the  bills  for  the  third  and  fourth  insta 
BuflBiLL.  were  to  be  given  at  the  launching  of  the  ship,  (when  laui 
Jiine"26ri822.  Patou,  had  he  completed  the  ship,  would  have  had  a  lie 
it  till  those  bills  were  given ;  and  as  the  defendant  thoi 
to  take  the  ship  before  it  was  complete,  after  having  givi 
for  the  first  three  instalments  only,  we  think  he  ought  t 
given  a  bill  for  so  much  of  the  fourth  instalment  as,  ace 
to  the  value  of  what  remained  to  be  done,  Paton  was  e 
to  receive  ;  and  that,  unless  what  remained  to  be  done  w< 
equal  to  the  whole  of  the  fourth  instalment,  his  taking  il 
without  giving  or  tendering  such  a  bill,  was  a  wrongful 
We  are  therefore  of  opinion,  that,  according  to  the  provisioi 
in  that  respect  in  the  case,  it  ought  to  be  referred  to  Mr 
bridge  and  Mr.  Clayton,  and  such  third  person  as  the 
appoint,  to  take  an  account  of  the  want  of  materials  sti] 
to  be  provided  by  Paton  not  on  board,  and  the  fair  exp 
launching,  and  to  enter  the  verdict  accordingly.  If  th 
of  materials,  and  the  expense  of  launching,  shall  amc 
£750,  the  verdict  to  be  entered  for  the  defendant;  if 
amount  to  less  than  £750,  a  verdict  for  the  differenc 
entered  for  the  plaintiff. 

Judgment  accordingly. 


II.— CLARKE  V,  SPENCS. 


Hilary  Term,       Trovcr  for  a  ship.     Plea,  the  general  issue.     The  pi 

were  merchants,  carrying  on  business  at  Newcastle  upon 

^-         under  the  firm  of  Clarke,  Plummer,  and  Co. ;  the  defe 

448.        were  the  assignees  of  John  Brunton,  a  bankrupt.     On  tl 

before  Aldbrson,  J.,  at  the  Durham  Spring  Assizes,  1 

verdict  was  found  for  the  plaintiffs  for  £1002,  lis.,  sul 

the  opinion  of  this  Court  on  the  following  case. 

On  the  24th  of  February  1832,  Brunton,  before  his 
ruptcy,  contracted  by  a  written  agreement  to  build  a  sh 
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now  in  question)  for  the  plaintiffs,  and  the  contract  was  per-      Culrxe 

brmed  on  both  sides.     The  agreement  commenced  with  a     smoi. 

qiecification^  stating,  under  several  heads  of  "  dimensions/'  HiiMTTerm, 

'^scantling/'  "  stores/'  &c.,  the  manner  in  which  the  ship  was       ^^• 

0  be  built,  the  materials  to  be  used,  and  the  outfit  to  be 

imiished ;  and  it  then  proceeded  as  follows  : — "  It  is  agreed 

etween  Mr.  John  Brunton  of  Southwick,  shipbuilder,  and 

larke,  Plummer,  and  Co.  of  Newcastle,  that  the  said  Mr.  John 

tninton  will  build  a  vessel  of  the  before-mentiofied  dimensions 

[id  scantlings,  in  every  point  fully  equal  to  the  Andromeda  in 

orkmanship,  and  fit  said  hull  out  with  the  materials  of  the 

KS  and  descriptions  before  named,  all  of  approved  quality, 

B.    Mr.  Benjamin  Howard  to  superintend  the  building  and 

ttfit     The  vessel  to  be  launched  in  the  month  of  July  next 

isoing  :  for  the  sum  of  £3250,  payable  as  follows  : — 

When  rammed,  by  bill  at  three  months'  date  to  the 


amount  of      .             . 

£400 

When  timbered,  the  like  payment  of 

When  decked,  the  like  payment  of 

When  launched,  the  like  payment  of 

The  residue  or  balance,  one  half  at  four  months'  and 

400 
400 
600 

six  months'  date,  to  the  amount  of 

1550 

£3250 

"  John  Brunton  for  self  and  Co. 

ligned  at  Southwick,  24th  February  1832. 

"  Thomas  Clarke/' 

"  1832,  March  22. — Agreed  with  Mr.  Brunton  to  make  the 
Jsel  six.  inches  deeper,  say  to  be  1 7^  feet  deep,  for  which  he 
to  be  paid  £25.  On  same  day  arranged  with  Mr.  Howard 
inspect  the  building  of  the  vessel,  for  which  he  is  to  be  paid 
sum  of  £40. 

"  Thomas  Clarke." 

n  the  5th  of  July  1832,  Brunton  contracted  in  writing  with 
plaintiffs  to  buUd  them  another  ship,  the  subject  of  this 
n.      The  agreement  was  as  follows  :— 
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Clabm  «  Southwich,  5th  July  1832. 

Bmci.  "  Messrs.  Clarke,  Plummer,  and  Co.,  Newcastle. 
ffiiaryTenn,  "  ^IRS, — I  agree  to  build  you  a  vessel  of  the  following < 
mensions  for  the  sum  of  £3400  f  (here  followed  a  stateme 
of  dimensions ;)  "  to  be  finished  in  every  respect  similar  to  1 
vessel  I  contracted  to  build  for  vou  on  the  24th  of  Febnu 
last,  with  the  exception  of  the  anchors,  which  for  the  prea 
vessel  are  to  be  of  the  weights,''  &c.  "  The  vessel  to 
launched  in  the  month  of  December  next,  and  to  be  paid 
in  the  same  way  as  the  vessel  already  alluded  to. — I  am,  Si 
yours  respectfully, 

"  John  Brunton/ 

"  Mr.  Howard  to  superintend  the  building  of  the  wit 
named  vessel,  and  to  be  paid  £40  for  the  same. 

"  T.  C.^ 

Brunton  proceeded  to  build  the  last  named  vessel  in 
yard  at  South  wick,  and  before  his  bankruptcy  the  vessel  ^ 
rammed  and  timbered.  Two  instalments  of  the  agreed  pr 
viz.,  £400  when  the  vessel  was  rammed,  and  £402,  lis.  wl 
the  vessel  was  timbered,  were  paid  according  to  the  agreemi 
before  the  bankruptcy ;  and  the  plaintiffs  also  paid  Brun 
before  his  bankruptcy  £200,  by  way  of  anticipation  on 
third  instalment :  the  payments  before  the  bankruptcy  amou 
inginall  to  £1002,  lis. 

Brunton  became  bankrupt  in  October  1832,  after  the  i 
was  all  timbered  and  planked,  (except  about  five  planks  o 
side,)  but  not  decked.  The  fiat  issued,  November  1st  18i 
and  the  defendants  were  appointed  assignees  on  the  16th. 

The  frame  of  the  vessel  at  the  time  of  the  bankruptcy, 
the  15th  of  October  1832,  was  worth  £1601,  13s.  7d.,  tl 
being  the  value  of  the  timber  and  the  work  done  upon  h 
After  Brunton  became  bankrupt,  the  defendants  as  assigns 
took  possession  of  the  whole  of  the  ships,  timber,  goods,  chi 
tels,  and  effects  in  Brutfton's  yards  and  premises,  and,  amonj 
other  things,  of  the  frame  of  the  vessel  in  question. 

On  the  27th  of  November  1832,  the  plaintiffs  gave  notice 
writing  to  the  defendants,  then  in  possession  of  the  frame 
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the  said  vessel,  that  the  same  was  the  property  of  Clarke,      Clamlm 
Plummer,  and  Co.  ;  and  they  required  the  defendants  to  give     smoB. 
ip possession,  threatening  legal  proceedings  on  non-compliance.  HiiaiTTern 
Phey  did  not  at  that  time  tender  any  money.     A  week  or  two       ^^®- 
fter  Christmas  1832,  the  defendants  proceeded  to  complete 
lie  vessel,  and  on  the  7th  of  February  1833,  the  plaintiflFs  gave 
le  following  notice  to  the  defendants,  addressed  to  them  as 
aignees  of  Brunton  : — 

"  Messrs.  Clarke,  Plummer,  and  Co.  having  been  informed 
lat,  in  finishing  the  vessel  contracted  to  be  built  for  them  by 
)hn  Brunton,  you  are  not  proceeding  in  a  proper  and  sufficient 
anner,  and  according  to  the  terms  of  such  contract,  we  do 
erefore  give  you  notice,  that  they  require  that  Mr.  Heward, 
e  person  appointed  by  them  to  superintend  the  building  of 
e  said  vessel,  shall  be  allowed  to  inspect  and  superintend  the 
me  accordingly ;  and,  if  you  refuse  to  accede  thereto,  and 
e  said  vessel  should  be  found  when  finished,  to  be  deficient 
any  respect  from  the  terms  of  the  said  contract,  they  will 
Id  you  personally  responsible  for  such  deficiency.'' 
On  March  1,  1833,  when  the  third  instalment  would  have 
come  payable  according  to  the  terms  of  the  contract,  if  no 
leration  had  been  produced  by  the  bankruptcy,  £200,  as  the 
lance  of  the  said  third  instalment,  was  tendered  by  the 
iintiffs  to  the  defendants,  and  by  them  refused.  On  March 
!,  1833,  the  ship  was  launched.  A  bill  at  three  mouths  for 
iOO,  as  for  the  fourth  instalment,  was  tendered  by  the  plain- 
's to  the  defendants,  and  refused.  The  defendants  afterwards 
d  the  vessel  for  £2600.  Before  the  sale  was  completed,  the 
intififs  tendered  to  the  defendants  £l750  (making,  with 
002,  lis.  paid  as  before  mentioned,  £2752,  lis.)  in  pay- 
nt  for  the  vessel,  and  demanded  the  vessel  from  them,  which 
y  refused.  It  was  admitted  on  the  trial  that  the  vessel  was 
er  of  greater  value  than  £2700. 

leward,  the  person  appointed  under  the  agreement  to  super- 
md  the  building  of  the  vessel,  was  called  as  a  witness  for 
plaintiffs,  and  stated  that  he  was,  during  the  building  of 
said  vessel,  duly  authorized  by  them  to  superintend  the 
iing  on  their  behalf.  That  he  had  been  engaged  in  super- 
iding  the  building  of  other  vessels,  as  well  for  the  plaintiffs 


1886. 
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Olamlm  as  other  persons,  in  Brunton's  and  in  other  shipbuilding 
Spemct.  He  proved  that,  when  the  pieces  of  timber  for  the  vess 
Biiii^enn,  ready  for  the  keel,  stem,  and  stem-post,  he  was  sent 
Brunton  to  look  at  them  previously  to  their  being  prep 
those  purposes.  That  he  went  with  Brunton  and  ii 
them  ;  and  when  he  had  approved  of  them,  they  were 
diately  prepared  ;  and  when  they  were  ready  to  put  1 
he  attended  and  saw  the  ram  set  up.  That  Brunton 
him  the  plan  of  the  vessel,  and  consulted  with  him 
which  he  approved ;  and  from  that  time  until  Brunton'j 
he  attended  at  the  building  yard  daily,  to  inspect  anc 
intend  the  work  on  behalf  of  the  plaintiffs.  That  three 
times,  or  more,  during  the  progress  of  the  work,  he  ha 
sion  to  reject  parcels  of  timber  and  other  things  th 
about  to  be  put  into  the  vessel,  on  account  of  their  insufl 
and  upon  his  making  objection  thereto  they  were  r 
That  Brunton  once  persisted  in  putting  a  timber  into 
which  Reward  had  objected  to,  on  which  occasion  on 
plaintiffs  at  Reward's  instance,  attended,  and  insiste< 
being  removed,  and  it  was  by  Brunton's  orders  remc 
cordingly.  That  Reward  had  for  several  years  been  e: 
to  inspect  ships  for  various  persons  in  the  progress  of  tl 
ing,  and  that  he  never  knew  an  instance  of  a  single  ti 
plank  that  had  been  passed  by  him  and  fixed  in  tl 
having  been  afterwards  removed  by  the  builder,  or 
approved  by  him  for  building  afterwards  used  by  the 
unless  for  the  purpose  of  completing  the  vessel  unde; 
spection.  Brunton,  after  his  failure,  and  when  he  un* 
the  defendants  were  proceeding  to  finish  the  vessel,  i 
at  the  building  yard,  and  stated  that  he  had  come 
inspect  the  progress  of  the  work  on  behalf  of  the  plai 
usual ;  this  he  did  for  several  days,  until  he  was  orderet 
premises  by  the  foreman  at  the  instance  of  the  defenda 
Evidence  was  offered,  on  the  part  of  the  defendants, 
vessel  was  in  the  order  and  disposition  of  the  ban! 
reputed  owner  at  the  time  of  the  bankruptcy,  which  • 
was  rejected. 

The  questions  for  the  Court  were,  Whether,  under 
cumstances  above  stated,  the  plaintiffs  were  entitled  to 
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tenrer  ?    If  they  were,  the  verdict  was  to  be  entered  for  the  Claeo 

jdamti&,  damages  £1002,  lis.    If  not,  a  nonsuit  to  be  entered,  spma. 

Secondly,  Whether  the  evidence  as  to  reputed  ownership  was  HaaiyTerm, 

jpperly  rejected  ?     If  so,  the  verdict  was  to  stand  j   if  not,  ^^• 
tkre  was  to  be  a  new  trial     This  case  was  argued  in  last 
Kchaelmas  Term. 

W.  H.  Watson  fob  thb  Plaintiffs.  —  First,  under  the 
ipeement  of  July  1832,  referring  to  that  of  February  1832, 
tlie  property  in  ike  successive  portions  of  the  vessel,  as  they 
lore  completed,  vested  in  the  plaintiffs.  Bninton's  agreement 
918,  not  to  furnish  the  plaintiffs  with  a  vessel  at  a  given  date, 
kt  to  build  a  specific  and  particular  vessel,  to  be  paid  for  at 
ktorals  as  the  work  went  on,  and  to  be  constructed  under  the 
■iqierintendence  of  a  person  acting  on  the  plaintiffs'  behalf,  and 
[^  was  to  approve  of  every  timber.  Woods  v.  Russell,  5  B. 
\  Aid.  942,  was  a  similar  case,  and  the  words  of  Abbott, 
.  J.,  there  are  a  direct  authority  for  the  plaintiffs.  "  This 
>  is  built  upon  a  special  contract,  and  it  is  part  of  the  terms 
\  the  contract  that  given  portions  of  the  price  shall  be  paid 
ing  to  the  progress  of  the  work  ;  part  when  the  keel  is 
part  when  they  are  at  the  light  plank.     The  payment  of 

C***se  instahnents  appears  to  us  to  appropriate  specifically  to 
defendant  the  very  ship  so  in  progress,  and  to  vest  in  the 
•Pendant  a  property  in  that  ship,  and  that,  as  between  him 
Hd  the  builder,  he  is  entitled  to  insist  upon  the  completion  of 
ftat  very  ship,  and  that  the  builder  is  not  entitled  to  require 
iim  to  accept  any  other.'*  This,  indeed,  was  not  the  ground 
Hi  which  the  case  was  decided  :  but  the  opinion  of  the  Lobd 
2fiixF  Justice  is  express.  He  distinguishes  the  case  from 
^ueUow  V.  Mangles,  1  Taunt.  318,  "  because  the  bargain  there 
br  building  the  barge  does  not  appear  to  have  stipulated  for 
be  advances  which  were  made,  and  those  advances  do  not 
|>pear  to  have  been  regulated  by  the  progress  of  the  work  :" 
Hd  he  observes  that  the  opinion  of  Heath,  J.,  appears  to  have 
een  founded  on  the  notion  that  the  builder  was  not  obliged  to 
eUver  the  specific  barge,  but  might  have  substituted  another. 
[ere  that  could  not  have  been  done.  Each  part  of  the  vessel, 
I  it  was  approved  of  by  Heward,  became  specifically  appro- 
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clammm  priated.  The  judgment  of  Abbott,  C.  J.,  founded  upon  (I 
Spbhx.  appropriation  of  the  materials,  and  the  mode  of  payment, 
iflt^erm,  Conformable  to  the  rule  of  law  laid  down  in  2  Bla.  Comm,  44 
1886.  «  ^g  gQQi^  33  ti^Q  bargain  is  struck,  the  property  of  the  goods 
transferred  to  the  vendee,  and  that  of  the  price  to  the  vendo 
but  the  Tendee  cannot  take  the  goods  until  he  tenders  t 
price  agreed  on.  But  if  he  tenders  the  money  to  the  vend 
and  he  refuses  it,  the  vendee  may  seize  the  goods,  or  haye 
action  against  the  vendor  for  detaining  them.''  In  Atkinson 
Belly  8  B.  and  G,  277,  where  it  was  held  that  the  machii 
manufactured  for  the  defendants  did  not  become  their  prope 
without  actual  delivery,  the  judgment  proceeded  on  the  wi 
of  any  specific  appropriation  of  the  materials,  and  the  rij 
which  the  maker  had  over  them  while  the  work  was  in  p 
gress.  Bayley,  J.,  there  said,  "  The  case  of  Woods  v.  Rus^ 
5  B.  and  Aid.  942,  is  distinguishable.  The  foundation  of  tl 
decision  was,  that  as  by  the  contract  given  portions  of  the  pr 
were  to  be  paid  according  to  the  progress  of  the  work,  by  I 
payment  of  those  portions  of  the  price  the  ship  was  irrevocal 
appropriated  to  the  person  paying  the  money.  That  was 
purchase  of  the  specific  articles  of  which  the  ship  was  mad 
In  Garruthers  v.  Payne,  5  Bing.  270,  the  plaintiff  ordered 
chariot  to  be  built,  and  paid  for  it ;  and,  after  it  had  be 
finished  in  other  respects,  desired  to  have  a  front  seat  adde 
but  the  order  not  being  performed,  he  sent  for  it,  and  \ 
builder  promised  to  deliver  it.  The  builder  became  bankrup 
his  assignees  seized  the  chariot ;  and  it  being  contended  ti 
trover  did  not  lie  at  the  suit  of  the  plaintiff.  Best,  J.,  said,  " 
the  article  in  dispute  had  rested  as  it  was  immediately  afi 
the  bargain,  perhaps  there  might  be  ground  for  the  objectii 
and  the  case  might  fall  within  the  principle  of  the  decision 
Mucklow  V.  Mangles,  1  Taunt  318  ;"  "  although,  if  a  case  pi 
cisely  the  same  as  Mucklow  v.  Mangles  were  to  occur  again, 
might  require  further  consideration.  But  the  present  case 
very  different  from  that ;  for  here  both  the  builder  and  pi 
chaser  treated  the  chariot  as  finished  ;  the  whole  of  the  pri 
was  paid,  and  the  plaintiff  sent  for  it  several  times.'^  Pakk,  . 
also  doubted  whether  he  should  adopt  the  decision  in  MucUi 
V.  Mangles,  if  such  a  case  were  to  occur  again.     The  prese 
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Base,  however,  falls  within  the  authority  of  all  those  cited,  be-  Clawm 
cause  here,  by  the  contract,  there  was  a  specific  appropriation 
of  the  several  parts  as  they  were  finished,  and  payment  made 
or  tendered  for  each  successively.  The  payments  and  tender 
left  the  assignees  no  lien.  It  may  be  said  that,  when  the  third 
instalment  was  due,  the  whole  £400  should  have  been  tendered, 
without  regard  to  the  £200  paid  in  advance  ;  but  the  payment 
of  that  sum  to  the  bankrupt  was  payment  to  the  assignees. 
Besides,  even  if  the  plaintifis  had  not  shewn  a  sufficient  tender, 
and  demand  and  refusal,  it  is  immaterial,  because  there  was  a 
direct  conversion  by  selling  and  disposing  of  the  ship. 

Then,  as  to  reputed  ownership  ;  to  support  a  claim  by  the 
assignees  on  that  ground,  the  bankrupt  ought  to  have  had  the 
ship  in  his  possession,  order,  and  disposition,  "  by  the  consent 
and  permission  of  the  true  owner,*'  according  to  Statute  6  Geo. 
IV.  cap.  16,  sec.  72.     But,  to  give  consent,  the  owner  ought  to 
be  entitled  to  possession.     Here  the  ship  was  not  to  be  de- 
liyered  till  complete  :  in  the  meantime  Brunton  was  entitled 
to  the  possession.     That  being  so,  the  reputation  of  ownership 
Iras  immaterial ;  and  evidence  of  it  ought  not  to  be  admitted. 
The  credit  which  the  bankrupt  may  have  obtained  by  holding 
the  property  is,  in  itself,  of  no  weight ;  the  case  is  not  within 
Bee.  72  of  the  Statute,  unless  the  bankrupt,  at  the  time  of  the 
act  of  bankruptcy,  had  possession  by  the  owner's  consent  and 
permission.     It  was  so  considered  in  Smith  v.  Tappinff,  5  B.  and 
id.  674,  and  Carruthers  v.  Payne,  5  Bing.  270,  in  which  cases 
possession  was  held  against  the  wish  of  the  true  owner,  and  in 
Midler  v.  Moss,  1  M.  and  S,  335,  where  the  bankrupt  did  not 
kold  by  permission,  but  had  a  right  for  the  time,  which  case 
Baore  resembles  the  present.      In  The  Earl  of  Shaftesbury  v. 
hmll,  1  B.  and  C.  666,  where  the  party  in  possession  of 
goods  had  only  a  limited  use  of  them,  and  that  under  the  pro- 
tons of  a  will,  and  not  by  any  consent  of  the  trustees,  who 
Were  the  true  owners,  it  was  held  that,  "if  he  had  been  a 
trader  and  a  bankrupt,  and  had  had  the  goods  in  his  possession 
rt  the  time  of  his  bankruptcy,  under  the  circumstances  stated 
^  tliis  case,  they  would  not  be  considered  as  in  his  order  and 
^position  with  the  consent  of  the  true  owner,  within  the 
nieaning  of  the  21  James  I.  cap.  19." 
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OiAMB  CoLTMAN,  CONTRA. — ^As  to  the  first  point ;  Wowh  y.  Bm 

Bpmkoe.  5  B.  and  Aid.  942,  the  case  chiefly  relied  upon  for  the  plain 
[iijrjenn,  ^^  ^^^  decided  on  the  ground  stated  by  Abbott,  C.  J.,  ii 
iw6.  passage  which  has  been  cited  ;  the  decision  proceeded  on 
&ct  that  the  bankrupt  had  signed  a  certificate  to  enable 
defendant  to  have  the  ship  registered  in  his  own  name ; 
in  the  subsequent  cases  in  which  Woods  y.  Russell  is  refc 
to  this  is  always  pointed  out.  Baitershy  v.  Gale  and  other 
which  this  Court  refused  a  rule  nisi  for  a  new  trial  in  E 
Term  1833,  is,  to  some  extent,  an  authority  on  the  pre 
question.  In  that  case  the  motion  was  grounded  on  the  j 
ment  of  Abbott,  C.  J-,  in  Woods  v.  RusseU;  but  it  is  evic 
from  the  intimation  of  opinion  then  given,  that,  if  a  decision 
been  necessary,  the  law  laid  down  in  that  judgment  would 
have  been  fuUy  recognised  ;  for  it  was  asked  whether,  if 
instalment  paid  had  been  less  than  the  value  of  the  work  i 
the  performance  of  which  that  instalment  was  payable, 
builder  would  not  have  had  a  hen  for  the  residue.  If  that ' 
so,  the  purchaser  could  not,  by  paying  the  instalments,  ace 
the  property  in  the  successive  portions  of  the  ship,  unless 
amount  of  each  instalment  precisely  equalled  the  value  of 
corresponding  portion  of  the  work.  If  Woods  v.  Russell, 
and  Aid.  942,  had  been  a  clear  authority  on  the  point  no 
question,  Goode  v.  Langley^  7  B.  and  C.  26,  might  have  1 
decided  on  the  ground  that  the  gig  seized  in  that  case 
become  the  plaintiff's  property  before  it  was  taken  by 
Sheriff;  but  the  Court  declined  entering  upon  that  p 
[Pattbson,  J. — In  that  case  there  was  no  arrangement 
here,  for  paying  by  instalments.  The  present  case  is  put 
the  plaintiffs  as  if  the  ship  were  several  ships,  or  several  pai 
of  goods,  and  the  property  in  each  vested  as  the  instalment 
paid.  Then,  after  an  instalment  had  been  paid,  a  part  of 
ship,  which  was  complete,  would  be  vested  in  the  plaintiffs, 
a  part,  which  was  being  completed,  in  the  bankrupt.  It  w( 
seem  that  they  would  be  tenants  in  common.]  The  pai 
here  contemplated  an  entire  contract.  The  plaintiffs  wis 
to  have  a  complete  ship ;  and  this  mode  of  payment 
arranged  for  the  mutual  accommodation  of  tlie  parties,  and 
with  a  view  of  appropriating  parts  of  the  work  as  it  went 
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With  the  property  a  risk  would  pass  ;  and  it  is  not  to  be  sup-     Clabm 
posed  that  the  plaintiffs  meant  to  incur  that  risk  before  they      smcs. 
received  the  ship.     The  appointing  of  a  superintendent  was  HiiaJTTenn, 
only  to  secure  the  plaintiffs  against  the    putting  in  of  bad 
materials  as  the  work  proceeded.    Abbott,  C.  J.,  said,  in  Woods 
Y.Russellj  5  B.  and  Aid.  946,  that  the  payment  by  instalments 
bad  the  effect  of  specifically  appropriating  the  very  ship  in 
progress ;  but,  supposing  the  parts  to  be  so  appropriated,  it 
does  not  follow  that  the  property  in  them  passed.     There  may 
be  an  agreement  to  appropriate  particular  materials  to  a  work  ; 
and,  after  the  work  has  been  executed  to  a  certain  extent  with 
those  materials,  the  purchaser  may  be  entitled  to  bring  an 
action  if  he  is  deprived  of  them  ;  but  yet  the  property  may 
not  vest  in  him  as  the  work  proceeds.     If  it  does,  at  what  time 
does  the  vesting  take  place  ?    Does  each  stick  of  timber  become 
the  property  of  the  plaintiffs  as  it  is  put  in  1  or  does  a  property 
pass  in  each  distinct  portion  of  the  frame  as  it  is  completed  ? 
[Watson. — The  plaintiffs  say,  that  each  particular  portion  of 
the  ship  passed  to  them  as  it  was  completed.     As  a  stick  of 
limber  was  put  in,  that,  and  the  whole  ship  with  it,  so  far  as 
the  work  was  completed,  became  their  property.     The  effect 
rf  the  payments  was  only  to  divest  the  builder's  lien.     Cole- 
tlDGB,  J. — Then  you  argue  that  the  property  passed  independ- 
ently of  any  payment  of  instalments.]     If  the  property  in  each 
piece  of  timber  passes  at  the  time  when  it  is  put  in,  at  what 
ptice  does  it  pass  ?     At  the  market  price  of  the  day  ?     That 
tnay  be  very  different  from  the  artificial  value  (if  it  may  be  so 
termed)  which  the  piece  acquires  from  the  use  made  of  it  in 
tiie  work.     Or  will  it  be  said  that,  as  the  value  of  the  whole 
Aip  is  to  the  value  of  the  particular  piece  of  wood,  so  shall  the 
%hole  price  be  to  the  price  of  the  piece  of  wood  ?     But  this  is 
Hot  the  contract  of  the  parties.     To  apply  the  question  more 
particularly  to  the  present  case.     The  value  of  the  frame,  as  it 
Mood  between  the  times  for  payment  of  the  second  and  third 
instalments,  was  £1600.     Did  the  property  vest  in  the  plain- 
tife  at  that  price  ?     If  so,  it  became  afterwards  vested  at  a 

Afferent  price ;  for,  when  the  third  instalment  became  due, 
[   the  builder  was  entitled  to  only  £1200.     And,  if  the  plaintiffs 

wU  not  then  have  demanded  the  frame  without  a  tender  of 
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Clako      the  remaining  £400,  it  cannot  consistently  be  said  that  the 
SpMci.      plaintiffs  acquired  the  property  on  paying  the  instalmenL   If 
Hiia^tnn.  *^®  passage  cited  from  2  Bla.  Coram,  448,  were  applicable,  tlie 
1886.       property  in  so  much  of  the  work  as  might  from  time  to  time 
be  done  would  pass  as  soon  as  the  contract  was  made ;  tlie 
instalments  might  be  dismissed  from  consideration,  and  the 
supposed  authority  of  Woods  v.  Russell,  5  B.  and  Aid.  942;  i 
would  be  unnecessary.    [Patteson,  J. — In  that  passage  Blaci-  | 
STONE  is  speaking  of  a  sale  of  goods,  not  a  contract  for  wort]  i 
As  no  property  vested  in  this  case  during  the  progress  of  the  j 
work,  no  question  could  arise  as  to  lien,  nor  can  the  paymentij 
be  accounted  for  as  intended  to  divest  it.     Suppose  the  bade- j 
rupt  had,  between  the  times  for  paying  the  first  and  the  second] 
instalment,  refused  to  complete  the  work ;   if  die  plaintifi. 
had  then  required  him  to  deliver  so  much  as  was  completed^ 
he  could  not  have  insisted  on  his  lien.     The  plaintiffs  might! 
have  said,   "  You   have  a  right  to  detain  the  work  for  thi- 
purpose  of  finishing  it ;  but  unless  you  finish  it,  you  can  h»T»! 
no  right  to  hold  it  on  a  claim  of  lien.''     The  assignees  caa 
have  no  right  which  the  bankrupt  would  not  have  had,  ex- 
cept that  they  may  repudiate  the  contract.     But  so  doinft 
they  can  have  no  lien.     If  they  could,  they  would  also  ha?e 
a  right  of  action  for  the  money ;  but  an  assignee  cannot  re- 
nounce the  contract,  and  yet  sue  in  respect  of  the  work  done. 
It  is  true  that  in  Woods  v.  Rtisselly  5  B.  and  Aid.  942,  the 
assignees  were  held  entitled  to  recover  a  portion  of  the  fourtk 
instalment,  though  the  work  had  not  been  completed  ;  but  the 
Court  there  thought  the  non-completion  waived  by  the  act  rf 
the  defendant.      The  rule  in  the  case  of  sales  is,  that  while 
anything  remains  to  be  done  by  the  seller  before  the  goods  a» 
in  a  deliverable  state,  the  property  shall  not  pass :  Bugg  t. 
Minett,  11  East  210,  Simmons  v.  Swift,  5  B.  and  G.  857,  Twt- 
ling  V.  Baxter,  6  B.  and  G.  360.     And  it  is  reasonable  that  the 
property  which  carries  with  it  the  risk,  should  not  be  held  to 
pass  while  anything  remains  to  be  done  by  the  seller.    The 
rule  thus  recognised  with  respect  to  goods  sold,  applies  a  for- 
tiori in  a  case  like  the  present,  where  the  property  is  changing 
in  its  nature  and  increasing  in  value  while  it  remains  in  the 
workman's  hands.     [Coleridge,  J. — You  may  be  assuming  too 
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n  supposing  that  the  risk  remains  with  the  builder  while     CtAaam 

p  is  undelivered.     If  the  ship  had  been  burnt  could  the      Smoi. 

&  have  recovered  back  the  instalments  ?]     It  is  perhaps  Hii^l^enn, 

terial  to  contend  so.  ^®*®- 

o  the  reputed  ownership.     Smith  v.  Topping,  5  B.  and 

'4,  and  Carruthers  v.  Payne,  5  Bing.  270,  differed  en- 

a  their  circumstances  from  the  present  case.     [Pattb- 

—Assuming  that  the  property  had  passed  to  the  plain- 

•w  does  this  differ  from  the  case  of  a  ship  put  into  the 

)f  a  builder  to  repair  after  a  voyage  ?]     In  that  case  the 

8  once  been  notoriously  in  the  possession  of  the  owner. 

16  work  was  never  out  of  the  possession  of  the  bankrupt. 

36  comes  within  the  distinction  taken  in  Lingard  v.  Mes- 

B.  and  C  308.    [Patteson,  J. — The  question  here  turns 

16  nature  of  the  possession.     The  ship  was  in  the  hands 

builder  for  the  purpose  of  a  specific  work  :  she  was  a 

mfinished.     There  is  nothing  here  of  a  possession  by 

i  of  the  owner.] 

a.  Watson,  in  reply. — In  Woods  v.  Russell,  5  B.  and 
42,  the  certificate  was  one  only  of  many  circumstances 
hich  the  Court  held  that  the  property  vested.  Here  the 
of  the  contract,  and  the  mode  of  payment,  shew  that 
•ties  intended  the  property  to  pass.  Abbott,  C.  J.,  said 
"  The  payment  of  these  instalments  appears  to  us  to 
riate  specifically  to  the  defendant  the  very  ship  so  in 
5S,  and  to  vest  in  the  defendant  a  property  in  that  ship.'* 
SON,  J. — With  great  respect  to  the  authority  of  Lord 
IDEN,  I  should  say  that  that  expression  is  inaccurate, 
t  case  was  put  it  could  not  be  necessary  that  a  second 
lent  should  be  paid  to  make  the  property  vest.]  By  the 
rt  here,  the  plaintiffs  were  to  pay  for  a  particular  ship 
was  in  progress.  The  identical  ship  was  to  be  delivered, 
yments  were  to  be  made  for  the  parts  of  that'  ship  :  if 
i  been  burned  while  building,  the  plaintiffs  could  not  in 
TO  of  action  have  recovered  back  the  sums  advanced, 
guilder  had  withdrawn  that  ship  and  substituted  another 
i  not  have  been  a  completion  of  his  contract.  The  doc- 
id  down  in  Woods  v.  Russell,  5  B.  and  Aid.  946,  is  not 
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clamxm  the  opinion  of  the  Lord  Chisf  Justice  alone,  bat  that 
the  whole  Court.  In  Goode  v.  Langleyy  7  B.  and  C  1 
Ti^gjo,  P^^^  J-9  then  at  the  Bar,  admitted  in  argument  that  1 
^-  doctrine  in  question  was  established  by  Woods  v.  BusselL  E 
tershy  v.  Galey  i  Ad.  and  BIL  458,  n.,  is  consistent  with 
argument  for  the  plaintiffs.  A  property  had  passed  on  pari 
the  vessel  being  finished,  but  there  was  a  lien  for  work  d( 
since  the  instalment  had  been  paid ;  and  the  question  was  li 
the  amount  of  that  lien  should  be  estimated.  Here  the 
fendants  argue,  in  effect,  that  the  remedy  of  the  plaintiffs 
the  work  was  not  completed,  was  for  a  breach  of  contract,  f 
not  for  a  conversion.  But  that  is  not  so.  If  the  bankrupt  1 
refused  to  complete  the  work,  the  plaintiffs  might  have  tal 
possession,  and  finished  it  for  themselves  without  making  i 
tender.  Any  question  of  price,  at  a  time  between  the  peri 
fixed  for  paying  the  instalments,  might  be  satisfactorily  sett 
by  a  jury.  The  builder  and  the  plaintiffs  were  not  tenanU 
common.  As  soon  as  the  property  in  any  part  of  the  s 
vested,  the  rest  of  the  work  done,  and  not  paid  for,  was  o 
work  done  on  the  plaintiffs'  chattel.  In  Rngg  v.  Minett,  11 JB 
210,  and  other  cases  of  that  class,  the  right  of  the  purcha 
was  incomplete  till  there  had  been  a  specific  appropriati( 
here  the  article  was  appropriated  and  vested  in  the  plaint 
as  the  work  went  on,  by  force  of  the  contract. 

Cur.  adv.  vuU. 

Williams,  J.,  in  this  Term,  (February  1,)  delivered 
judgment  of  the  Court.  The  principal  question  raised  by  1 
case  is,  in  whom,  imder  the  special  terms  of  the  contr 
entered  into  between  the  plaintiffs  and  the  bankrupt,  J( 
Bruuton,  the  general  property  in  so  much  of  the  vessel  as  1 
been  put  together  at  the  time  of  the  bankruptcy  was  vested 

All  consideration  of  any  special  property  which  might  be 
the  bankrupt,  by  reason  of  a  lien  for  monies  expended  on 
vessel,  according  to  the  doctrine  laid  down  in  Woods  v.  Rttsi 
5  B.  and  Aid.  942,  is  removed  from  the  case  by  the  tendei 
all  such  monies  which  has  been  made  by  the  plaintiffs  :  and 
it  to  be  distinctly  understood  that,  in  the  judgment  wl 
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e  are  about  to  pronounce,  we  give  no  opinion  whatever  as  to      Clabkb 
i«  soundness  of  that  doctrine.  Smoi. 

On  the  part  of  the  plaintiffs,  it  was  not  denied  in  argument,  ma^TJerm. 
i^r  could  be  according  to  decided  cases,  Muchlow  v.  Mangles^       ^^®- 

Taunt.  318,  Simmons  v.  Stvift,  5  B.  and  C.  857,  Rohde  v. 
tkiHuteSy  6  B.  and  C.  388,  Goode  v.  Langley,  7  B.  and  G.  26, 
liltfi^on  V.  Belly  8  5.  and  (7.  277,  Garruthers  v.  Payne,  5  J^zti^. 
VD,  and  known  principles  of  law,  that,  in  general,  under  a 
RBtract  for  the  building  a  vessel,  or  making  any  other  thing 
M  existing  in  specie  at  the  time  of  the  contract,  no  property 
in  the  party  whom,  for  distinction,  we  will  call  the  pur- 
T,  during  the  progress  of  the  work,  nor  until  the  vessel  or 
Kng  is  finished  and  delivered,  or  at  least  ready  for  delivery 
i|d  approved  by  the  purchaser ;  and  that,  even  where  the 
Ittract  contains  a  specification  of  the  dimensions  and  other 
Sticulars  of  the  vessel  or  thing,  and  fixes  the  precise  mode 
d  time  of  payment  by  months  and  days.     The  builder  or 
iker  is  not  bound  to  deUver  to  the  purchaser  the  identical 
1  or  thing  which  is  in  progress,  but  may,  if  he  please,  dis- 
of  that  to  some  other  person,  and  deliver  to  the  purchaser 
Dther  vessel  or  thing,  provided  it  answers  to  the  specification 
Btained  in  the  contract.     But  it  is  urged  on  the  authority 
'Woods  V.  Russelly  5  B.  and  Aid.  946,  that  where  the  con- 
net  provides,  as  that  in  question  does,  that  a  vessel  shall  be' 
lilt  under  the  superintendence  of  a  person  appointed  by  the 
Brchaser,  and  also  fixes  the  payment  by  instalments,  regulated 
particular  stages  in  the  progress  of  the  work,  the  general 
rty  in  all  the  planks  and  other  things  used  in  the  progress 
the  work  vests  in  the  purchaser  at  the  time  when  they  are 
to  the  fabric  under  the  approval  of  the  superintendent ;  or, 
lU  events,  as  soon  as  the  first  instalment  is  paid.     The  facts 
f  die  case  of  Woods  v.  Russell  did  not  make  it  necessary  to 
ine  this  point ;    neither  did  the  decision  of  the  Court 
d  ultimately  on  any  such  point,  but  on  the  ground  that 
ka  vessel,  by  virtue  of  the  certificate  of  the  builder,  had  been 
i^gistered  in  the  name  of  the  purchaser,  and  that  the  builder 
•d,  by  his  own  act,  declared  the  general  property  to  be  in  the 
nrchaser.     This  appears  both  by  the  judgment  itself,  and  by 
le  notice  taken  of  it  by  Lord  Tenterdbn  in  the  last  edition 
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Clabks      of  his  book  on  shipping,  page  44.    But  there  is  a  passage  in  the 
QnsoE.      course  of  that  judgment  which  goes  strongly  to  establish  the 
[iiMyTenn,  P^int  Contended  for  by  the  learned  counsel  for  the  plaintiffii; 
1886.       and,  though  the  opinion  expressed  in  that  passage  is  extrajudi- 
cial, yet,  considering  that  time  was  taken  before  the  judgmnit 
was  pronounced,  and  the  very  great  learning  of  those  by  wl 
it  was  pronounced,  we  should  certainly  hesitate  very  mudi 
fore  we  could  come  to  any  conclusion  contrary  to  that  opi 
The  passage  is  as  follows : — (His  Lordship  then  read  the 
cited,  ante  p.  306.) 

If  it  be  intended  in  this  passage  that  the  specific  appro] 
tion  of  the  parts  of  a  vessel  while  in  progress,  however  madie^ 
itself  vests  the  property  in  the  person  who  gives  the  order, 
proposition,  in  so  general  a  form,  may  be  doubtfiil. 

It  seems  to  be  clear  that  as,  by  the  contract,  the  vessel 
to  be  built  under  a  superintendent  appointed  by  the  pure] 
the  builder  could  not  compel  the  purchaser  to  accept  any 
not  constructed  of  materials  approved  by  the  superintendel 
and,  on  the  other  hand,  that  the  piu*chaser  could  not  refii 
any  vessel  which  had  been  so  approved.  It  follows  thati 
soon  as  any  materials  have  been  approved  by  the  superintos 
ent  and  used  in  the  progress  of  the  work,  the  fabric  consistai 
of  such  materials  is  appropriated  to  the  purchaser  ;  otherwil 
the  superintendent  might  be  called  upon,  when  one  vessel 
been  nearly  constructed,  to  begin  his  work  de  novo,  and  supa 
intend  the  building  of  a  second  :  and,  in  this  point  of  view,  d 
appointment  of  a  superintendent,  by  the  contract,  appears 
be  of  considerable  importance.  As  soon  as  the  last  of  d 
necessary  materials  is  approved  and  added  to  the  fabric  i 
vessel  is  complete  ;  the  appropriation  is  complete  ;  and,  a 
suredly,  the  general  property  in  the  vessel  must  vest  in 
purchaser,  nothing  remaining  to  be  done  prior  to  the  deliveij 
and  this  is  agreeable  to  the  current  of  all  the  authorities,  d 
of  which  have  been  cited  above. 

Until,  however,  the  last  of  the  necessary  materials  be  ad( 
the  vessel  is  not  complete ;  the  thing  contracted  for  is  not  1 
existence  :  for  the  contract  is  for  a  complete  vessel,  not  for 
of  a  vessel ;  and  we  have  not  been  able  to  find  any  auth< 
for  saying  that,  whilst  the  thing  contracted  for  is  not  in  exi 
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^  as  a  whole,  and  is  incomplete^  the  general  property  m  such      cla&kk 
is  of  it  as  are  from  time  to  time  constructed  shall  vest  in      Sfsnoi. 

purchaser,  except  the  above  passage  in  the  case  of  Woods  Hiiai^Term, 
RuBsea,  5  B.  and  Aid.  946.  ^^ 

Tfanting,  therefore,  that  under  such  a  contract  as  this,  the 
ts  of  the  vessel,  as  they  are  added  to  the  fabric,  are  appro- 
ited  to  the  purchaser  by  way  of  contract,  so  that  neither 
Id  he  refuse  them  when  the  vessel  should  be  completed,  nor 

builder  compel  him  to  accept  any  other,  yet  it  does  not 
essarily  follow  that  such  appropriation  vests  the  property  in 
purchaser  until  the  whole  thing  contracted  for  is  in  exist' 
5,  that  is,  until  the  completion  of  the  vessel  But,  in  the 
»ge  under  discussion,  the  payment  under  the  contract  is 
3d  on  as  the  most  material  point,  the  appropriation  being 
cted,  as  it  is  said,  by  that  payment  :  and,  accordingly,  in 
inson  v.  Belly  8  B,  and  C.  282,  Mb.  Justice  Bayley,  in 
ding  to  Woods  v.  Russell,  5  B.  and  Aid.  942,  says,  "  that  as 
die  contract  given  portions  of  the  price  were  to  be  paid 
>rding  to  the  progress  of  the  work,  by  the  payment  of  those 
tions  of  the  price  the  ship  was  irrevocably  appropriated  to 
person  paying  the  money.  That  was  a  purchase  of  the 
ific  articles  of  which  the  ship  was  made." 
Tow  it  is  to  be  observed,  in  regard  to  the  payment  which  is 
3d  on  in  these  passages,  that  where  an  actual  delivery  has 
m  place,  payment  is  wholly  immaterial  to  the  vesting  of  the 
perty ;  and  further,  that,  by  the  modern  doctrine  and  the 
«  above  alluded  to,  in  order  to  vest  the  property  in  goods 
er  contracts  of  sale,  it  is  only  necessary  that  the  identical 
is  which  are  the  subject  of  the  contract  should  be  ascer- 
ed,  and  the  price  fixed  ;  and  when  those  things  are  done 
general  property  vests  by  the  contract  before  actual  de- 
py ;  and  the  payment  of  the  price  is  quite  immaterial  for 

purpose.  Whether  that  modern  doctrine  be  founded  on  a 
inception  of  the  civil  law  or  not,  we  do  not  think  it  neces- 

or  proper  to  discuss  :  the  doctrine  has  been  clearly  laid 
Q  and  acted  on  for  many  years,  and  ought  not  to  be  lightly 
irbed  ;  nor  does  this  case  turn  upon  that  doctrine.  A 
t  may  exist  whether  such  a  contract  as  the  present  be 
erly  a  contract  of  buying  and  selling  ;  but,  assuming  it  to 
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Clabki  be  80,  and  we  have  so  treated  it  for  this  purpose,  the  req 
Spiwcb.  to  the  vesting  of  the  general  property  under  the  contra 
HiiAiyTerm,  clear.  The  payment  of  the  instalments  may  indeed  be  evi 
that  the  purchaser  has  approved  of  the  fabric  so  far  as 
been  constructed,  and  may  therefore  as  it  were  ratify  tl 
propriation  made  by  the  builder  ;  but  in  itself  it  can  oj 
nothing,  unless  it  be  by  the  contract  made  a  condition  prec 
to  the  vesting  of  the  property. 

It  is  not  so  made  by  the  contract  in  question  in  e: 
terms ;  neither  was  it  in  the  case  of  Woods  v.  Russell,  5  1 
Aid.  942 ;  but  we  apprehend  that  the  passage  above  cited 
the  judgment  in  that  case  is  founded  on  the  notion  that 
vision  for  the  payment  regulated  by  particular  stages  ( 
work  is  made  in  the  contract,  with  a  view  to  give  the  piu-c 
the  security  of  certain  portions  of  the  work  for  the  men 
is  to  pay,  and  is  equivalent  to  an  express  provision  tl 
payment  of  the  first  instalment  the  general  property  in  so 
of  the  vessel  as  is  then  constructed  shall  vest  in  the  pure 
If  this  notion  be  correct,  the  payment  is  no  doubt  matei 
the  vesting  of  the  property,  and  the  efifect  of  such  paymi 
that  there  is  not  only  an  appropriation  of  so  much  of  the 
as  is  then  constructed,  but  also  a  vesting  of  the  genera 
perty  in  so  much  in  the  purchaser,  subject  to  the  right  ( 
builder  to  retain  it  in  order  to  complete  it,  and  earn  the  i 
the  price.  The  rights  of  the  parties  will  then  be  in  the 
state  as  if  so  much  of  the  vessel  as  is  then  constructec 
originally  belonged  to  the  purchaser,  and  had  been  deli 
by  him  to  the  builder,  to  be  added  to  and  finished  ;  and 
follow  that  every  plank  and  article  subsequently  added  \^ 
added,  become  the  property  of  the  purchaser  as  general  c 

Several  reasons  may  perhaps  be  adduced  to  shew  th 
more  obvious  intention  to  be  collected  from  the  terms  c 
contract  is,  that  the  builder  requiring  advances  of  money 
progress  of  an  expensive  work,  the  purchaser  is  conteni 
make  such  advances,  provided  he  sees  the  work  in  such  i 
of  progress  as  that  he  may  calculate  on  having  an  equi 
for  his  money  within  a  reasonable  time  ;  and  therefc 
stipulates  that  his  advances  shall  be  made  at  specified  sU 
the  work. 
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But,  even  if  this  be  the  more  obvious  intention,  it  by  no      Claem 

eans  follows  that  the  view  taken  of  the  contract  by  the  Court      sp^ioiL 

I  Woods  V.  Russelly  5  B.  and  Aid.  946,  is  not  correct ;  for  the  Hiu«7Tenii 

itention  there  supposed  is  not  in  any  respect  inconsistent  with 

liat  which  is  above  suggested ;  both  may  well  exist  at  the 

ime  time  :  and  though  if  it  were  the  intention  of  the  contract- 

f  pai-ties  that  the  general  property  should  vest  in  the  manner 

q)posed,  such  intention  might  have  been  expressed  in  less 

mbiguous  terms,  yet,  if  it  can  fairly  be  collected  from  those 

hich  have  been  used,  there  is  nothing  either  in  principle  or  in 

ictice  to  prevent  the  Court  from  carrying  it  into  eflFect. 

On  the  contrary,  as  such  a  construction  has  been  put  on  a 

iiilar  contract  by  so  high  an  authority  in  the  case  of  Woods  v. 

nssellj  5  B,  and  Aid.  946,  which  as  to  this  point  in  particular 

IB  been  subsequently  recognised,  and  as  that  construction  has 

obably  been  acted  upon,  since  that  decision,  by  persons  en- 

||Dd  in  ship-building,  we  feel  that  we  ought  not  to  depart 

fKk  such  construction ;  and  we  adopt  the  opinion  of  the  Court 

Woods  V.  Russelly  though  with  some  hesitation  for  the  reasons 

love  assigned. 

Another  point  was  raised  upon  the  Statute  6  George  IV.  cap. 

V  sec.  72,  with  respect  to  reputed  ownership  in  cases  of  bank- 

ptcy,  as  to  which  it  is  sufficient  to  say,  that  this  case  is 

linly  not  within  the  Statute  ;  for,  although  the  plaintiflfs  were 

5  true  owners  of  the  vessel,  yet  it  was  not  in  the  possession, 

ier,  or  disposition  of  the  bankrupt  within  that  section,  any 

ure  than  a  vessel  or  other  article  sent  to  a  builder  or  manu- 

turer  to  be  repaired  is  within  that  section.    We  think,  there- 

«,  that  the  evidence  as  to  reputed  ownership  was  properly 

jected. 

Upon  the  whole,  we  are  of  opinion  that  the  plaintiflfs  are 

titled  to  maintain  this  action  of  trover,  and  that  the  verdict 

!8t  be  entered  for  them  for  the  sum  stated  in  the  case,  viz., 

002,  lis. 

Verdict  to  be  entered  as  above. 
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The  case  of  Laidler  v.  Burlin- 
8on,  2  M.  and  W.  602,  was  an 
action  of  trover  for  one-fourth 
part  of  a  ship,  contracted  to  be 
built  for  the  plaintiff  and  seven 
other  parties,  who  engaged  to 
take  shares  in  the  vessel  The 
agreement  was  in  these  terms, — 
"  We  the  undersigned  hereby  en- 
gage to  take  shares  in  the  before- 
mentioned  vessel  as  set  opposite  to 
our  respective  names,  and  also  the 
mode  of  payment,"  and  was  thus 
signed  by  tiie  plaintiff  "  Thomas 
Laidler,  one-fourth."  Tlie  Court 
held  that  no  property  passed  by 
this  agreement  to  the  plaintiff 
Lord  Abinqer,  C.  B. — ^^  There  is 
no  occasion  to  qualify  the  doctrine 
laid  down  in  Woods  v.  BtAsaeU^  or 
Clarke  v.  Spence,  I  consider  the 
principle  which  those  cases  estab- 
lish to  be,  that  a  man  may  pur- 
chase a  ship  as  it  is  in  progress  of 
building,  and  by  the  terms  em- 
ployed there,  the  contract  was  of 
that  character;  a  superintendent 
was  appointed,  and  money  paid 
at  particular  stages.  The  Coiul; 
held  that  that  was  evidence  of  an 
intention  to  become  the  purchaser 
of  the  particular  ship,  and  that 
the  payment  of  the  first  instal- 
ment vested  the  property  in  the 
purchaser.  Suppose  the  builder 
had  died  after  the  first  instalment 
was  paid,  the  ship  in  its  then 
state  would  have  become  the  pro- 
perty of  the  purchaser,  and  not 
of  the  executors.  A  party  may 
f^ee  to  purchase  a  ship  when 
finished,  or  as  she  then  stands. 
Of  which  sort  is  this  contract.^ 
Did  it  pass  the  property  to  the 


piurc}iaser  presently,  or  wj 
pass  when  the  ship  was  fii 
I  think  it  is  of  the  latter 
tion.  There  would  have 
specific  sum  appropriated, 
in  the  present  state  had  I 
tended.  The  contract  is 
goods  to  be  supplied,  cab 
when  she  was  finished, 
seller  became  bankrupt, 
what  sum  could  be  rec 
No  price  is  appropriated 
parties.  It  is  not  till 
finished  and  delivered  1 
sale  takes  place."  Parke, 
concur  in  the  view  wh 
been  taken  by  the  Lor 
Baron.  The  whole  case 
itself  into  a  consideratioi 
contract.  Was  it  a  pres 
gain  and  sale  of  the  mat 
the  ship  lying  there  ?  L 
bargain  for  a  specific 
though  it  is  not  delive 
property  passes,  and  ai 
lies  for  the  non-deliver 
trover.  Langfort  v.  Tih 
keld  113  ;  Shephards  To 
224, 225.  But  it  is  equa 
that  a  chattel  which  is  t 
livered  in  faturo^  does  : 
by  the  contract.  Two  ( 
arise : — First,  is  this  ai 
which  would  correspond 
terms  of  the  contract  ?  £ 
is  the  contract  for  an  arti 
finished  ?  In  the  latter 
article  must  be  tinishec 
the  property  vests.  In 
an  action  would  lie  at  om 
non-delivery.  The  con 
scribes  all  the  several  p 
to  be  supplied,  and  the 
eludes,  — '  We    the    im< 
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ike  shares  in  the  before- 
i  vessel'  The  plaintiff 
laser  of  one-fourth.  It 
dkt  he  was  not  to  pay  for 
ials  as  then  existing ; 
hat  many  other  parties, 
to  the  stipulations,  were 
n  interest  in  the  ship 
bed.  It  is  most  like  the 
Tuddow  V.  Mangles^  1 
L8.  There  is  no  sum 
1  can  be  said  to  be  the 
he  chattel  in  its  then 

Woods  V.  Russell  there 
3  ingredients,  on  which 
lent  of  the  Court  was 

First,  a  sum  was  paid, 
3ropriated  the  work  as 
led;  secondly,  a  super- 
was  employed ;  thirdly, 

the  certificate  of  Re- 
n  Clarke  v.  Spence, 
lese  circumstances  oc- 
lie  payment  by  instal- 
3  evidence  of  appropri- 
he  work,  as  the  instal- 
e  paicL  But  here  there 
n    which   can  by  any 

be  considered  as  the 


price  of  the  materials  then  put 
tc^ether.  It  was  an  entire  con- 
tract to  purchase  the  ship  when 
finished,  and  no  property  passed 
till  then."  Bolland,  B.— "  In 
Woods  V.  BtisseU,  and  Clarke  v. 
Spence,  the  contract  was  made 
for  a  specific  thing  in  existence ; 
here  it  is  treated  throughout  as 
executory."  Alderson,  B. — "  To 
vest  the  property,  the  identical 
goods  must  be  sold,  and  the  price 
fixed.  What  were  the  specific 
goods  here  ?  If  one-fourth  of  the 
ship  was  sold,  it  would  vest ;  but 
if  it  was  to  be  the  ship  when  com- 
plete, that  was  not  ascertained 
at  the  time,  and  did  not  pass. 
In  Woods  V.  JRusseUj  the  contract 
was  for  the  sale  of  specific  parts 
of  the  ship,  to  be  paid  for  suc- 
cessively at  particular  stages  of 
it ;  and  it  was  held,  that  it  vested 
the  property  in  the  ship  so  in  pro- 
gress. That  was  the  construction 
of  the  contract ;  and  on  similar 
words,  in  Clarke  v.  Spence,  the 
same  construction  was  put  by  the 
Court." 


'^  contract  of  sale  the  maooim  caveat  emptor  applies,  and  a 
ce  given  for  an  article  does  not  imply  a  warranty  that  the 
s  fiierchantahle,  and  the  seller  is  not  answerahle  for  any 
feet  unknown  to  him,  unless  thei^e  he  an  express  wan^anty, 
%  direct  representation  as  is  tantamount  to  it 


I.— PARKINSON  V,  LEE. 


May  20,  1802. 

impsit,  the  first  count  of  the  declaration  stated,  that        "^ 
ration  that  the  plaintiff  would  buy  of  the  defendant    2  East  zn. 
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PAmKiNBON    five  pockets  of  hops  at  a  certain  price,  the  defendant  pro 
Lu.        to  deliver  to  him  the  same,  and  that  the  hops  should  all 

M»y^i802.  ^^^  goodness  and  quality,  with  a  certain  sample  of  the 
contained  in  each  of  the  five  pockets,  and  then  producer 
shewn  by  the  defendant  to  the  plaintifi;  It  then  statec 
the  plaintiff,  confiding  in  the  defendant's  promise,  after 
bought  the  hops,  &c.,  and  that  aftei'wards  the  defendai 
livered  to  the  plaintiff  five  pockets  of  hops  as  and  for  h 
like  goodness  and  quality  with  the  respective  samples 
aforesaid  produced  and  shewn  to  the  plaintiff:  yet  th 
defendant  did  not  regard  his  said  promise,  but  thereby  de 
and  defrauded  the  plaintiff  in  this  respect,  that  the  hof 
tained  in  each  of  the  five  pockets  so  delivered  to  the  pi 
at  the  time  of  the  delivery  thereof,  to  him  were  not  h 
like  goodness  and  quality  with  the  respective  samples,  bu 
much  inferior,  &c.,  and  were  bad,  damaged,  and  unsi 
hops ;  whereby  the  plaintiff  lost  the  benefit  of  selling  the 
&c.,  and  gaining  large  profits,  &c.  The  second  count 
the  contract  to  be,  that  in  consideration  that  the  plaintiff 
buy  of  the  defendant  five  other  pockets  of  hops  at  a  < 
price,  the  defendant  promised  the  plaintiff  to  deliver  1 
the  same,  "  and  that  the  same  should  be  good,  sound,  an* 
chantable  hops  ;"  and  then  alleged  the  purchase  and  deli^ 
before,  of  so  many  pockets  of  hops  as  and  for  good,  soun 
merchantable  hops  ;  yet  that  the  defendant  did  not  rega 
promise,  but  thereby  deceived  and  defrauded  the  plair 
this  respect,  that  the  said  hops  at  the  time  of  the  d* 
thereof  to  the  plaintiff,  were  not  good,  sound,  and  mei 
able  hops  ;  but,  on  the  contrary,  were  bad,  damaged,  ai 
merchantable  ;  whereby,  &c.  There  were  other  cc 
money  counts,  concluding  to  the  plaintiff  s  damage  of 
Plea,  non-assumpsit. 

At  the  trial  before  Le  Blanc,  J.,  at  the  Sittings  aft 
Michaelmas  Term  at  Guildhall,  it  appeared  that  the  f 
and  defendant  were  both  dealers  in  hops.  In  Januar 
the  five  pockets  were  purchased  by  the  plaintiff  of  the  ( 
ant,  warranted  to  answer  the  samples  by  which  they  we: 
They  were  not,  however,  removed  till  the  8th  of  July  ft 
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efendant's  to  the  plaintiff's  warehouse.  The  price  paid  was  Pabunbom 
16,  5s.  per  cwt,  which  was  the  fair  market  price  at  the  time  Ln. 
r  good  merchantable  hops.  Previous  to,  and  at  the  time  of  May  2M80S 
B  sale,  the  samples  answered  fairly  to  the  commodity  in  bulk ; 
id  no  defect  was  perceptible  at  that  time  to  the  buyer  :  but 
ring  to  the  grower  of  the  hops  having  fraudulently  watered 
em  after  they  were  dried,  before  they  were  originally  pur- 
ased  by  the  defendant,  (a  fraud  to  which  the  defendant  was 
t  privy,  and  of  which  he  was  wholly  ignorant  at  the  time  of 
3  sale,)  it  was  discovered  a  few  days  after  the  removal  of 
3m  to  the  plaintiff's  warehouse,  that  one  of  the  pockets  was 
much  heated  as  to  be  in  an  unsaleable  condition ;  which 
cket  was  thereupon  immediately  returned  to  the  defendant, 
10  received  it  back,  and  allowed  for  it  in  settling  the  account 
'  the  other  hops,  which  was  done  on  the  18th  of  October 
lowing.  In  the  intermediate  time,  however,  it  was  found 
It  the  other  four  pockets  were  in  the  same  unsaleable  con- 
ion  from  the  same  cause  ;  but,  owing  to  the  plaintiff  having 
It  attempted  to  maintain  an  action  against  Clarke,  the 
3wer,  under  the  mistaken  supposition  that  the  defendant 
iS  only  acting  as  his  agent,  (which  action  was  afterwards 
(continued  on  finding  that  the  defendant  was  not  agent  but 
adee,)  the  present  action  was  not  commenced  till  upwards 
a  twelvemonth  after  the  transaction,  and  after  a  refusal  by 
3  defendant  to  allow  for  the  rest  of  the  pockets.  It  appeared 
rther,  that  the  object  of  watering  hops  after  they  are  dried, 
to  give  them  weight ;  but  the  effect  of  it  is,  after  some 
mths,  to  cause  them  to  heat  and  corrupt  in  the  pockets  or 
gs  into  which  they  are  packed,  till  at  last  they  become  quite 
fit  for  sale.  This  effect  is  not  produced  on  the  sample, 
lich  is  usually  taken  from  the  middle  of  the  bag,  by  means 
its  exposure  to  the  air.  It  is  impossible  even  for  the  best 
Iges  of  the  commodity,  always  to  detect  this  fraudulent  prac- 
e  for  some  time  afterwards  by  any  inspection  of  the  sample 
of  the  commodity  itself  in  bulk,  till  it  is  disclosed  by  the 
idual  process  of  heating.  However,  by  the  latter  end  of 
!y  1800,  the  effects  of  it  were  apparent  in  all  the  pockets  ; 
i  at  the  time  of  the  trial,  although  the  samples  still  continued 
at  first,  the  commodity  in  bulk  was  become  perfectly  un- 
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PABKnraoN    merchantable.     Upon  this  evidence  the  learned  Judge  left  it 


9, 


to  the  jury  to  find  for  the  defendant  on  the  first  count,  if  they  i 
May  2ori802.  ^^^^  Satisfied  that  the  commodity  agreed  at  the  time  with  tb 
sample  by  which  it  was  sold,  and  there  was  no  fraud  on  his 
part ;  notwithstanding  any  latent  defect  in  the  commodity  ia 
bulk  unknown  to  the  parties,  by  which  it  became  afterwardi 
deteriorated.  But  he  instructed  them,  that  if  they  were  8ati»^ 
fied  that  the  commodity,  at  the  time  of  the  sale,  had  such  I. 
latent  defect  as  no  prudence  or  skill  of  the  buyer  could,  on  in* 
spection,  detect  or  guard  against,  the  plaintifiT  was  entitled  to 
recover  on  the  implied  warranty  in  the  second  count,  althoa^ 
the  seller  had  no  knowledge  of  such  latent  defect ;  it  being  the 
understanding  of  both  parties  to  such  a  contract^  though  nof 
expressed  in  the  special  warranty,  that  the  one  was  to  sell,  anl 
the  other  to  purchase  a  merchantable  commodity.  He 
lefl  it  to  the  jury  to  consider  whether  the  plaintiff,  by  delayi 
so  long  to  proceed  against  the  defendant,  had  thereby  wai^ 
his  remedy  against  him  ?  which  the  jury  answered  in 
negative  ;  and  found  for  the  defendant  on  the  first  count, 
the  commodity  answered  in  fact  to  the  sample  at  the  time 
the  sale,  without  fraud,  and  he  had  then  no  knowledge  of 
latent  defect  of  the  commodity.  And  they  gave  a  verdict 
the  plaintiflF  on  the  second  count,  considering  that  there 
an  implied  warranty  in  the  seller  that  the  commodity  was  in  i 
merchantable  state  at  the  time  of  the  sale. 

A  rule  nisi  was  obtained  in  the  last  Term  for  setting  asidi 
the  verdict  and  having  a  new  trial  on  the  ground  of  a  misdiree*! 
tion  of  the  Judge  in  point  of  law,  and  of  a  defect  of  evidence  to 
support  the  finding  of  the  jury  on  the  second  count. 

Lambe  now  shewed  cause,  and  contended  that,  notwithstand- 
ing  the  proof  of  an  express  warranty  by  the  defendant,  Ito 
seller,  that  the  commodity  should  answer  the  sample,  the  pe^ 
formance  of  which  was  found  by  the  jury  for  the  defendant^ 
there  was  also  an  implied  warranty  in  every  contract  of  tiw  ] 
nature,  where  a  fair  price  was  to  be  given,  that  the  commodity  j 
should  be  in  a  merchantable  condition  at  the  time  of  the  sale; 
otherwise  the  buyer  might  receive  a  different  thing  from  that 
which  he  stipulated  for,  and  which  it  was  the  understanding  rf 
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Mth  parties  that  he  should  have.  In  Stuart  v.  Wilkins,  DoiigL  PABKmtoH 
20,  it  was  contended  by  the  defendant's  counsel,  and  not  de-  lu. 
lied,  that  there  were  two  sorts  of  warranty ;  1,  expressed;  2,  May 2^1802 
mplied.  That  was  the  case  of  a  warranty  of  a  horse,  where 
iie  pUiintiff  declared  in  assumpsit ;  and  held  well,  because 
ach  a  form  was  adapted  to  let  in  both  proofs  if  necessary.  A 
person,  by  stipulating  expressly  for  a  particular  quality  or  the 
ike  in  a  commodity,  cannot  be  understood  as  thereby  relin- 
[oishing  all  claim  to  the  general  soundness  and  marketable 
tate  of  such  commodity ;  if  so,  the  greatest  inconvenience 
rould  ensue  in  trade,  and  no  man  would  venture  to  make  a 
pecific  contract  for  fear  of  omitting  anything  which  would 
itherwise  be  implied  in  common  good  faith  and  the  usage  of 
rade  which  is  bottomed  in  confidence.  In  a  policy  of  insur- 
ioce  there  is  no  express  stipulation  that  the  ship  shall  be  sea- 
rorthy ;  but  that  is  holden  to  be  implied  ;  and  therefore  the 
rant  of  knowledge  in  the  assured  that  the  ship  has  a  latent 
lefect  which  renders  her  not  sea-worthy,  is  no  answer  to  the 
nreach  of  such  impUed  warranty.  If  one  agree  to  purchase 
ron  at  the  market  price,  which  the  seller  warrants  to  be 
Stossian,  that  does  not  exclude  the  implied  undertaking  that  it 
hBSl  be  marketable  iron.  So  if  one  stipulated  to  purchase 
vine  of  such  a  vintage  for  a  fair  price,  it  would  be  no  answer 
to  an  action  for  delivering  sour  wine,  that  it  was  of  that  vint- 
age. So  a  custom  in  a  country  that  tenants  shall  have  the 
fay-going  crop  after  the  expiration  of  their  term,  is  good, 
tliOTigh  they  held  by  deed  without  such  stipulation,  Wiggles- 
wrth  V.  DaUiaon^  Dotigl  201.  It  is  true  that  a  sound  price 
does  not  in  itself  necessarily  import  a  warranty  of  soundness  ; 
fet  it  is  a  circumstance  from  whence  the  jury  may  collect  what 
las  the  real  contract  between  the  parties.  It  may  be  different 
there  a  defect  is  appiarent  on  the  face  of  a  commodity ;  there 
I  it  may  £urly  be  presumed  that  the  buyer  exercised  his  ovra 
jodgment  upon  it ;  at  least  it  was  his  own  fault  if  he  did  not : 
W  this  was  a  latent  defect,  which  no  prudence  or  sagacity  of 
46  buyer  could  detect ;  against  such  he  gives  credit  to  the 
idler.  Whatever  natural  defects  or  infirmities  are  incidental 
to  the  subject-matter,  the  buyer  must  take  the  risk  of ;  such 
iBtfaoBe  with  which  horses  are  afflicted  ;  such  as  the  perishable 
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PA&KIS802I    nature  of  all  sorts  of  goods  ;  to  such  defects  the  maxim  caved 
lbl        emptor  applies ;  but  the  latent  defect  of  the  hops  in  this  caase  J 

fay  2071802.  arose  from  the  fraud  of  man,  which  the  buyer  at  a  &ir  price  ] 
has  no  reason  to  contemplate.  Here  the  substance  of  the  issoe 
was.  Whether  or  not  the  buyer  contracted  for  the  purchase 
of  the  commodity  with  all  latent  defects  :  which  the  verdiet 
of  the  jury  has  negatived,  and  it  was  a  question  for  Uieb 
consideration. 

Erskine  and  Espinasse,  in  support  of  the  rule,  relied  on  tbe 
maxim  caveat  emptor ;  there  being  neither  warranty  nor  fraud 
on  the  part  of  the  defendant.  This  was  a  latent  defect  origi- 
nating in  the  fraud  of  the  grower,  but  wholly  unknown  to  die 
seller  at  the  time  ;  for  which,  therefore,  nothing  but  an  expren 
stipulation  can  render  him  Uable  to  the  buyer  :  all  that  hi 
engaged  for  was,  that  the  commodity  was  answerable  to  thi 
sample  by  which  it  was  sold  :  and  that  is  found  by  the  jorfS 
Where  a  sale  is  by  sample,  provided  the  sample  be  truly  take^ 
it  is  the  same  as  if  the  buyer  had  examined  the  commodity 
bulk  ;  therefore  both  parties  must  be  taken  to  have  the  sauM 
opportunity  of  knowledge.  No  implied  warranty  can  be  raised 
from  a  fair  piice  in  the  sale  of  hops  any  more  than  in  the  sale 
of  a  horse,  where  it  is  admitted  that  it  does  not  exist.  Neither 
is  there  any  ground  for  distinguishing  between  the  latent  de^ 
fects  or  infirmities  of  the  one  and  the  other :  both  may  origi- 
nate from  the  act  of  man  operating  by  natural  means.  Every 
person  entering  into  a  contract  in  the  course  of  trade,  is  pre* 
sumed  to  have  a  competent  skill  to  enable  him  to  judge  of  the 
commodity  he  bargains  for.  He  knows  the  defects  to  which 
it  is  liable,  as  well  from  fraud  as  from  natural  causes,  and  ht 
speculates  accordingly.  In  the  instance  put,  of  purchasing 
wine,  if  the  sample  as  well  as  the  pipe  contained  in  it  the  prin- 
ciple of  future  acidity,  though  not  then  perceptible  to  the  palata  I 
of  the  individual  purchaser,  and  the  only  warranty  was  that  ^ 
the  pipe  answered  the  sample,  it  is  clear  that  the  seller  would 
not  be  bound  to  stand  to  the  loss.  Where  else  can  the  line  be 
drawn  ?  and  what  degree  of  future  deterioration  from  pre- 
existing causes  will  be  sufficient  to  set  aside  the  contract  t 
Implied  warranties  may  arise  out  of  known  usages  of  trade, 
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>ecause  both  parties  are  presumed  to  have  engaged  on  such    Pabkihsoh 
mown  terms :  but  herfe  no  usage  was  proved  for  the  seller  to        iL. 
itand  to  the  loss ;  on  the  contrary,  witnesses  engaged  in  the  May  207180 
lop  trade  were  called  by  the  defendant  to  shew  that  in  the 
inderstanding  of  the  trade  the  buyer  was  to  stand  to  the  risk 
f  latent  defects  :  but  the  learned  Judge  refused  the  evidence, 
s  amounting  to  no  more  than  opinion.     If  then  an  implied 
rarranty  be  to  be  raised  in  this,  it  must  in  all  other  cases  of 
ale ;  and  then  the  maxim  of  caveat  emptor  will  become  an 
xception  instead  of  a  general  rule. 

Grose,  J. — This  is  a  case  of  considerable  consequence  ;  be- 
aose  the  rule  laid  down  in  this  case  must  extend  to  all  other 
Bses  of  sales,  not  governed  by  particular  usages  of  trade  in 
his  respect.  The  question  is.  Whether  in  the  case  of  a  sale, 
lade  under  the  present  circumstances,  there  be  any  implied 
mdertaking  in  law  that  the  commodity  be  merchantable  1  No 
ipress  undertaking  is  proved  to  that  effect ;  and  there  is  no 
Ruid  imputed  to  the  defendant.  The  mode  of  dealing  is,  that 
he  plaintiff  buys  hops  from  the  defendant,  whom  he  knows  is 
lot  the  grower,  by  samples  taken  from  the  pockets  in  which 
he  commodity  is  close  packed.  He  has  an  opportunity  of 
Qdging  by  the  samples  such  as  he  finds  them  at  the  time.  If 
e  doubt  the  goodness,  or  do  not  choose  to  incur  any  risk  of  a 
itent  defect,  he  may  refuse  to  purchase  without  a  warranty. 
'  an  express  warranty  be  given,  the  seller  will  be  liable  for 
ay  latent  defect,  according  to  the  old  law  concerning  war- 
inties.  But  if  there  be  no  such  warranty,  and  the  seller  sell 
le  thing  such  as  he  believes  it  to  be,  without  fraud,  I  do  not 
now  that  the  law  will  imply  that  he  sold  it  on  any  other  terms 
ban  what  passed  in  fact.  It  is  the  fault  of  the  buyer  that  he 
Gd  not  insist  on  a  warranty  ;  and  if  we  were  to  say  that  there 
HM,  notwithstanding,  an  implied  warranty  arising  from  the 
QO&ditions  of  the  sale,  we  should  again  be  opening  the  contro- 
Tewy  which  existed  before  the  case  in  Douglds,  Before  that 
time  it  was  a  current  opinion,  that  a  sound  price  given  for  a 
horse  was  tantamount  to  a  warranty  of  soundness  ;  but  when 
ttttt  came  to  be  sifted,  it  was  found  to  be  so  loose  and  unsatis- 
^ctory  a  ground  of  decision  that  Lord  Mansfield  rejected  it, 
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PAWLwtoM  and  said  there  must  either  be  an  express  warranty  of  sound- 
Ldl        ness,  or  fraud  in  the  seller,  in  order  to  maintain  the  action. 

May  2MS02.  Here  neither  has  been  shewn  ;  the  defendant  merely  sold  what 
he  had  before  bought  upon  the  same  mode  of  examination 
Therefore  I  think  there  ought  to  be  a  new  trial. 

Lawrence,  J. — I  agree  with  my  brother  Grose,  that  there 
is  no  ground  for  the  plaintiff  to  recover.  It  is  not  pretended 
that  the  defendant  has  been  guilty  of  any  fraud  or  imposition 
in  the  sale  ;  and  I  must  suppose  that  each  party  was  equally 
well  acquainted  with  the  commodity  bargained  for.  There  was 
no  representation  made  by  the  defendant  to  the  plaintiff  as  to 
the  goodness  of  the  hops  to  induce  him  to  make  the  purchasa 
But  here  was  a  commodity  offered  to  sale,  which  might,  or 
might  not,  have  a  latent  defect :  this  was  well  known  in  the 
trade ;  and  the  plaintiff  might,  if  he  pleased,  have  provided 
against  the  risk  by  requiring  a  special  warranty.  Instead  of 
which  a  sample  was  fairly  taken  from  the  bulk,  and  he  exer^ 
cised  his  own  judgment  upon  it ;  and  knowing,  as  he  musk 
have  known>  as  a  dealer  in  the  commodity,  that  it  was  subject 
to  the  latent  defect  which  afterwards  appeared,  he  bought  it  aif 
his  own  risL  I  know  of  no  authority  which  makes  the  seller 
liable  for  a  latent  defect  where  there  is  no  fraud  ;  and  no  r^ 
presentation  was  made  by  him  on  the  subject  to  induce  the 
buyer  to  take  the  thing.  In  1  Roll  Abr.  90  P.,  it  is  said,  that 
if  a  merchant  sell  cloth  to  another,  knowing  it  to  be  badly 
fulled,  an  action  on  the  case  in  nature  of  deceit  lies  against 
him,  because  it  is  a  warranty  in  law.  But  there  is  no  authoriqr 
stated  to  shew  that  the  same  rule  holds  if  the  commodity  soU 
have  a  latent  defect  not  known  to  the  seller.  So  again,  the 
case  is  there  put  :  If  a  man  sell  me  a  horse  with  a  secret 
malady,  without  warranting  it  to  be  sound,  he  is  not  Uable ; 
that  is,  if  there  be  no  fraud.  The  instances  are  familiar  in  the 
case  of  horses.  It  is  known  that  they  have  secret  maladies, 
which  cannot  be  discovered  by  the  usual  trials  and  inspection 
of  the  horse  ;  therefore  tlie  seller  requires  a  warranty  of  sound- 
ness, in  order  to  guard  against  such  latent  defects.  Then  how 
is  this  case  different  from  the  sale  of  a  horse,  where  it  is  ad- 
mitted that  the  buyer  must  stand  to  all  such  latent  defects! 
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To  pursue  the  analogy  still  further :  on  the  sale  of  real  estates    pawomboii 
the  seller  submits  his  title  to  the  inspection  of  the  purchaser,        Leb. 
who  exercises  his  own  or  such  other  judgment  as  he  confides  May  2^1802 
in  on  the  goodness  of  the  title  :  but  though  it  should  turn  out 
to  be  defective,  the  purchaser  has  no  remedy,  unless  he  take  a 
rpecial  covenant  or  warranty;    provided  there  be  no  fraud 
3ractised  on  him  to  induce  him  to  purchase.     If  there  be,  as 
8  said,  many  frauds  practised  in  the  trade  of  hops,  that  may 
"equire  more  caution  on  the  part  of  the  buyers  to  protect  them- 
lelves  by  taking  warranties  ;  even  that  will  not  afiFect  the  pre- 
ient  contract,  which  was  no  more  than  that  the  bulk  should 
igree  with  the  sample  ;  which  it  was  proved  to  do  at  the  time 
rf  the  sale  :  and  as  the  seller  undertook  for  nothing  more,  he 
SLonot  be  answerable  in  this  case.  ' 

Le  Blanc,  J. — The  inclination  of  my  mind  at  the  trial  was, 
hat  the  jury  should  find  for  the  plaintiff ;  because  the  drawing 
*{  fresh  samples,  or  the  inspection  of  the  commodity  itself  in 
wlk,  would  have  afforded  no  information  to  the  buyer  as  to 
he  latent  defect  which  afterwards  appeared  :  and  therefore  it 
Kxnirred  to  me,  that  as  there  was  no  want  of  prudence  on  the 
lart  of  the  buyer,  and  the  defect  was  of  such  a  nature  that  no 
Dspection  of  the  thing  could  have  led  to  a  discovery  of  it,  the 
aw  would  on  that  account  raise  an  implied  undertaking  on  the 
lart  of  the  seller  that  it  was  a  merchantable  commodity,  such 
IS  it  appeared  then  to  be.  But,  upon  further  consideration,  as 
ihe  same  rule  which  applies  to  other  cases  must  govern  this  ; 
ind  as  in  the  only  instances  in  which  the  same  question  has 
Dome  directly  in  judgment,  namely,  in  sales  of  horses,  it  has 
been  considered  that,  withqut  a  warranty  of  soundness  by  the 
idler,  or  fraud  on  his  part,  the  buyer  must  stand  to  all  losses 
arising  from  latent  defects  ;  and  as  I  see  no  ground  for  distin- 
guishing between  this  case  and  those,  and  no  instance  has  been 
|Mt)duced  in  which  a  contrary  rule  has  been  laid  down  in  respect 
of  any  other  commodity,  I  therefore  concur  with  my  brothers, 
that  there  should  be  a  new  trial. 

Lord  Ellenbobough,  C.  J.,  then  observed,  that  as  he  had 
een  concerned  in  the  cause,  he  had  forborne  taking  any  part 
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Paxkinsom    in  the  deliberation  with  the  rest  of  the  Court ;  but  having  now 
Ln.        heard  their  opinions,  he  must  declare  his  entire  concurrenoe 
May  2ori802.  ^^^^  them  in  the  judgment  they  had  delivered. 

Rule  absolute. 


II.— GRAY  V.  cox. 


May  10, 1826.      Assumpsit.     The  first  count  of  the  declaration  stated  thst^ 
X"       in  consideration  that  the  plaintiffs,  at  the  request  of  the  defend* 

4  B.  &  c.  108.  ants,  had  agreed  to  purchase  of  the  defendants  a  quantity  4 
goods  and  merchandise,  to  wit,  300  plates  of  copper  sheatWiij 
of  a  certain  weight  per  foot,  to  vnt,  &c.,  at  and  for  a  certai 
price  agreed  upon  between  them,  to  vnt,  &c.,  the  defendants  uri 
dertook  to  furnish  the  plaintiffs  with  such  goods  and  merchaff 
dise  as  aforesaid,  of  a  good,  sound,  substantial,  and  serviceaUl 
quality.  Averment,  that  the  plaintiffs,  relying  upon  that  uni 
dertaking,  did  buy  the  copper  at  the  price  aforesaid,  but  thi 
the  defendants  did  not  furnish  such  goods  as  aforesaid  of  I 
good,  sound,  substantial,  or  serviceable  quality,  but  on  the  con 
trary,  did,  instead  thereof,  supply  the  plaintiflFs  with  certail 
plates  of  copper  sheathing  of  a  very  bad,  unsound,  and  worA 
less  quality,  by  means  whereof  the  plaintiffs  having  affixed  ao( 
fastened  the  said  copper  plates  to  a  certain  ship  or  vessel  0 
them  (plaintiflFs)  were  forced  to  lay  out  a  large  sum  of  mong' 
in  taking  them  oflf  again  and  procuring  other  sheathing-pl 
and  affixing  them  to  the  said  ship.  The  second  count  varii 
in  some  immaterial  respects  from  the  first,  but  had  a  warrani 
in  the  same  words  as  before.  There  were  several  other  counta^ 
without  any  material  variation  in  the  statement  of  the  wjmt*  ■ 
ranty.     Plea,  general  issue.  ^ 

At  the  trial  before  Abbott,  C.  J.,  at  the  London  sittings  after 
Hilary  Term  1824,  it  was  proved  by  a  bill  of  parcels  and  re* 
ceipt  given  by  the  defendants,  that  in  May  1821  they  had 
furnished  to  the  plaintiffs  for  the  ship  Coventry  a  quantity  of 
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irhat  they  called  "  Sheathing  Copper,"  and  the  price  charged  Gbay 
iras  the  market  price  of  the  day  for  that  article.  No  express  cox. 
wrarranty  was  proved  ;  the  vessel  was  coppered  by  shipwrights  MayToTiszfi. 
employed  by  the  plaintiffs.  The  vessel  made  one  voyage  to 
Oemerara,  and  returned  in  January  1822,  when  great  part  of 
he  copper  was  found  to  be  full  of  holes,  and  unfit  for  further 
ise ;  it  was  diminished  in  weight  more  than  usually  happens 
n  the  same  space  of  time.  Several  witnesses  proved  that 
opper  sheathing  generally  lasted  four  or  five  years,  but  ad- 
litted  that  the  article  in  question  was  copper,  and  appeared 
pod  when  put  on  the  ship,  and  that  no  defect  could  be  dis- 
OTcred  by  inspection  of  the  article.  The  defendants  were  not 
be  manufacturers  of  the  copper,  but  procured  it  from  the 
mnnfacturer,  and  resold  it  at  a  profit  of  5  per  cent.  It  was 
dmitted  that  no  imputation  of  fraud  could  be  cast  upon  the 
lefendants,  and  that  it  must  be  considered  that  they  were 
gnorant  of  the  defective  quality  of  the  copper. 

Upon  this  evidence  it  was  urged  that  the  plaintiffs  ought  to 
be  nonsuited,  no  warranty  of  the  copper  having  been  proved. 
Re  Lord  Chief  Justice  was  of  opinion,  that  the  defendants 
b?ing  sold  the  copper  to  be  applied  to  a  specific  purpose,  and 
kt?ing  received  for  it  the  market  price  of  the  day,  must  in  law 
ke  considered  as  warranting  it  to  be  reasonably  fit  for  that 
and  under  this  direction  the  plaintiffs  obtained  a 
ict.  In  Easter  Term  a  rule  nisi  for  a  new  trial  was  ob- 
imed,  against  which,  in  Michaelmas  Term,  Scarlett  and 
I L  Adolphus  shewed  cause,  and  Gukney  and  Campbell 
Mpported  the  rule,  and  by  the  direction  of  the  Court  the  case 
^ again  argued  in  this  Term  by  J.  L.  Adolphus  for  the  plain- 
8,  and  Campbell  for  the  defendants. 

Akouments  for  the  Plaintiffs. — There  are  two  grounds  on 
^kich  the  plaintiffs  are  entitled  to  retain  the  verdict  found  for 
^m  by  the  jury.  First,  The  article  supplied  by  the  defend- 
^  was  different  from  that  which  was  ordered  by  the  plain- 
™.  and  for  which  they  paid.  Secondly,  On  the  contract 
P'^ed,  a  warranty  arose  by  implication,  that  the  copper  should 
"e  reasonably  fit  for  the  purpose  for  which  it  was  supplied. 
^OL.  n.  Y 
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Gray  The  Contract,  as  stated,  was  proved  by  the  bill  of  parcels, 
Cox.  the  receipt  given  to  the  plaintiffs  on  payment  of  the  price. 
iayTori826.  appeared,  therefore,  that  a  certain  article  was  ordered  ; 
certain  price,  and  of  a  certain  weight,  whence  persons  cob 
sant  with  the  trade  must  have  known  the  nature  of  the  ar 
to  be  supplied.  The  weight  and  the  price  were  those  of  s( 
and  serviceable  copper  ;  the  defendants,  therefore,  must  in 
be  considered  as  having  sold  this  for  sound  and  service 
copper,  but  upon  the  evidence  it  is  plain  it  was  not  so,  and 
the  article  funiished  was  altogether  diflFerent  from  that  ^ 
was  ordered,  Jones  v.  Bowden^  4  Taunt.  847,  in  which 
Heath,  J.,  cited  and  relied  upon  a  case  (probably  WeaU  v.  i 
12  East  452,  although  the  report  does  not  notice  this  p 
tried  before  himself,  which  wa$  an  action  on  the  sale  of 
sheep  sold  as  stock  ;  the  evidence  was  that  by  the  custo 
the  trade,  stock  were  understood  to  be  sheep  that  were  s( 
and  that  learned  Judge  told  the  jury  that  it  amounted 
implied  warranty  that  they  were  sound,  and  that  directioi 
afterwards  sanctioned  by  this  Court.  In  Yeais  v.  Pm,  2  i 
141,  GiBBS,  C.  J.,  says,  "  Where  a  party  undertakes  thi 
will  supply  goods  of  a  certain  description,  he  must  execul 
engagement  accordingly."  In  this  case  it  does  not  appear 
the  whole  of  the  article  furnished  was  copper ;  when  the  i 
returned  from  her  voyage,  the  sheathing  had  fallen  into  1 
and  had  lost  greatly  in  weight ;  copper  usually  lasts  : 
longer,  it  may  therefore  be  presumed,  that  the  whole  a 
sheathing  was  not  copper  ;  and  if  so,  Bridge  v.  Wain,  1  / 
N,  P.  C,  504,  is  expressly  in  point  for  the  plaintiff.  Sect 
There  was  an  implied  warranty  that  the  copper  was  reasoi 
fit  for  the  purpose  to  which  it  was  to  be  applied.  The  m 
caveat  emptor,  will  be  set  up  as  an  answer  to  this,  but 
inapplicable.  In  1  Inst.  102  a,  it  is  said,  "  That  by  the 
law  every  man  is  bound  to  warrant  the  thing  that  he  selle 
conveyeth,  albeit  there  be  no  express  warranty  ;  but  the 
mon  law  bindeth  him  not  unless  there  be  a  warranty  eitl 
deed  or  in  law,  for  caveaJt  emptor.^^  But  here  a  warranty 
be  inferred,  and  by  comparing  Chandelor  v.  Lopus,  Cro.  J 
with  Pasley  v.  Freeman,  3  7^.  i?.  51,  it  will  be  found  tha 
old  law  respecting  deceit  has  been  much  relaxed  in  fav( 
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the  party  deceived,  particularly  since  the  action  of  assumpsit  Obat 
has  been  in  common  use.  In  Fisher  v.  Samuda,  1  Gampb.  190,  cox. 
Lord  Ellenbobouqh  expressed  an  opinion  that  a  purchaser  Maylo"i82{ 
night  call  upon  a  seller  to  take  back  his  goods  if  they  were 
unfit  for  the  purpose  for  which  they  were  intended,  provided 
the  objection  were  made  as  soon  as  the  defect  was  discovered, 
which  was  done  in  the  present  case  ;  and  in  Gardiner  v.  Gray, 
4  Campb.  144,  that  learned  Judge  says,  that  without  any  par- 
ticular warranty  it  is  an  implied  term  in  every  contract,  that 
the  purchaser  shall  have  a  saleable  article  answering  the  de- 
scription in  the  contract ;  and  again,  in  Bluett  v.  Osborne,  1 
Stark  N.  P.  G.  384,  "  A  person  who  sells  impliedly  warrants 
Aat  the  thing  sold  shall  answer  the  purpose  for  which  it  is 
lold."  Laing  v.  Fidgeon^  6  Taunt.  108,  shews  that  the  present 
ase  is  still  more  favourable  for  the  plaintiffs,  the  contract  being 
or  manufactured  goods.  Prosser  v.  Hooper ^  1  B.  M.  106,  is 
tot  an  authority  on  the  other  side,  for  there  the  undertaking 
i  the  parties  collected  from  their  acts  was  held  suflBcient  to 
ontrol  the  words  of  the  contract.  Parkinson  v.  Lee,  2  East 
114,  is  the  only  authority  on  which  the  defendants  can  rely, 
mt  there  it  would  have  been  sufficient  (if  no  warranty  is  to  be 
mplied)  for  the  Judges  to  have  said,  there  was  no  warranty 
iQd  no  fraud,  but  they  entered  into  the  whole  question  of  in- 
ention,  and  that  was  made  a  main  ground  of  the  judgment, 
t  makes  no  difference  that  the  defendants  were  not  themselves 
he  manufacturers  of  the  copper,  they  were  so  in  effect,  for  the 
•eal  manufacturers  were  their  agents  in  that  respect.  Neither 
ain  it  be  urged  that  the  plaintiffs  had  an  opportunity  of  in- 
ipecting  the  article  :  an  ordinary  consumer  of  such  manufac- 
kored  goods  cannot  be  supposed  capable  of  forming  a  judgment 
18  to  the  quality,  but  the  regular  dealer  in  the  commodity  ought 
to  have  such  knowledge. 

Abouments  fob  the  Dependants. — It  is  very  material  to 
consider  the  form  of  the  declaration  in  this  case.  It  is  in 
«6umpsit,  not  deceit ;  it  is  not  fratned  upon  the  bill  of  parcels, 
or  upon  the  receipt.  If  the  declaration  had  alleged  that  the 
efeudant  undertook  that  the  article  was  copper,  or  copper- 
leathing,  that  would  have  been  proved  by  the  receipt  or  the 
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Gray       bill  of  parcels  ;  but  then,  in  order  to  make  out  a  breach,  the 
Cox.       evidence  must  have  been  that  it  was  not  copper,  or  not  ooppe^ 
lAy  1071826.  sheathing,  that  would  pass  for  such  in  the  market     Had  that 
been  established  the  case  would  certainly  have  been  within 
Bridge  v.  Wain.     But  this  declaration  is  very  different,  it  ayera 
a  promise  that  the  copper  should  be  "  of  a  good,  sound,  sub- 
stantial, and  serviceable  quality/'     Each  count  is  nearly  in  the 
same  words,  each  contains  a  warranty  against  secret  defects. 
If  this  averment  was   proved   by  the  evidence,  it  must  be 
admitted  that  the  defendants  have  no  sufficient  defence,  what- 
ever pains  they  may  have  taken  to  ensure  the  goodness  of  the 
article.     But  it  was  not  proved,  there  was  not  any  evidence 
except  the  bill  of  parcels  and  receipt,  and  they  certainly  shewed 
no  express  contract  that  the  copper  should  be  of  any  particular 
description.     The  witnesses  admitted  that  the  article  supplied 
was  copper,  and  that  before  the  voyage  there  was  no  appea^ 
ance  of  any  defect ;  it  is  therefore  clear  that  the  defect  was 
secret.     In  all  simple  contracts  of  sale  cavecU  emptor  applies. 
In  the  ordinary  case  of  the  sale  of  a  horse,  if  there  be  no  ex- 
press warranty,  none  can  be  impUed,  the  price  or  the  purpose 
to  which  he  is  to  be  applied  will  not  raise  one.     Every  thing  is 
bought  for  some  particular  purpose  ;  and  as  to  the  price,  that 
can  make  no  more  difference  in  this  case  than  in  every  other 
where  an  article  is  purchased  at  the  usual  market  price,  which 
certainly  does  not  raise  an  implied  warranty.     Fraud  undoubt- 
edly is  an  exception,  but  it  is  conceded  that  no  fraud  existed 
in  this  case.     All  the  cases,  when  examined,  are  in  favour  of 
the  defendants.     In  Yeats  v.  Pirn  there  was  an  express  wa^ 
ranty  :  the  custom  of  the  trade  was  set  up  as  an  answer,  bat 
held  insufficient.     In  Bridge  v.  Wain  the  plaintiff  recovered  on 
a  count  stating  that  he  contracted  for  scarlet  cuttings,  aod 
that  the  article  supplied  was  not  scarlet  cuttings.     In  Fisher  y* 
Samuda  no  question  arose  as  to  the  extent  of  the  warranty, 
and  there  the  goods  were  supplied  for  exportation,  and  were 
never  seen  by  the  plaintiff,  which  appears  also  to  have  been 
the  case  in  Laing  v.  Fidgeon,     Gardiner  v.  Gray  is  also  an 
authority  in  favour  of  the  defendants,  for  there  it  was  held  that 
there  was  no  implied  warranty  that  the  goods  should  be  equal 
U)  tlio  sample  exhibited,  but  the  plaintiff  recovered,  because 
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article  supplied  was  not  that  which  was  described  in  the       Gray 
ract     The  passage  cited  from  Bluett  v.  Osborne  is  prima       cox. 
'  in  favour  of  the  plaintiffs,  but  Lord  Ellbnborough  im-  ^a  io"i8 
lately  afterwards  says,   "  In  this  case  the  bowsprit  was 
rently  good,  and  the  defendants  had  an  opportunity  of 
jcting  it.      No  fraud  is  complained  of,  but  the  bowsprit 
id  out  to  b§  defective  upon  cutting  it  up.     I  think  the 
tiff  is  not  liable  on  account  of  the  subsequent  failure/' 

no  fraud  is  imputed,  the  copper  was  apparently  good,  and 
plaintiffs  had  an  opportunity  of  inspecting  it.  The  de- 
mts,  therefore,  are  not  liable  on  account  of  the  subsequent 
e.     As  to  Wecdl  v.  Kingy  the  declaration  averred  a  con- 

for  stock  sheep,  and  the  whole  question  was  upon  the 
m,  as  explaining  the  meaning  of  the  contract.  Here  the 
e  supplied  was  sheathing-copper,  and  there  was  no  evi- 
)  that  the  customary  meaning  of  sheathing-copper  was 
per  that  would  last  five  years."  Then  Parkinson  v.  Lee  is 
«sly  in  point ;  the  second  count  there  averred  a  promise 
3ply  good,  sound,  and  merchantable  hops.  The  evidence 
that  the  plaintiff  paid  for  them  a  fair  market  price  for 
lantable  hops,  but  no  express  warranty  being  proved,  it 
leld  that  the  defendant  was  not  responsible  for  a  latent 
t  in  the  article. 

Cur,  adv.  vult. 

e  judgment  of  the  Court  was  now  delivered  by 

BOTT,  C.  J.,  who  (after  stating  the  pleadings)  proceeded 
lows, — At  the  trial  of  this  cause  no  evidence  of  an  express 
nty  was  given.  The  proof  was  that  the  plaintiffs  ordered 
;ain  quantity  of  copper-sheathing,  and  paid  for  it  a  fair 
Jt  price.  The  plates  were  affixed  to  the  vessel  by  a  ship- 
t,  who  did  not  then  discover  any  defect  in  them,  nor 
any  defect  be  discovered  by  inspection.  The  defendants 
copper  merchants,  not  manufacturers.  It  appeared  also, 
n  the  return  of  the  vessel  from  her  first  voyage  after  the 
r  was  put  on,  many  of  the  plates  were  corroded  by  the 
ater,  and  full  of  holes,  so  as  to  make  it  necessary  to  supply 
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GSAT 

Cox. 


them  by  new  ones.     At  the  trial  it  occurred  to  me,  that  if  a 
person  sold  a  commodity  for  a  particular  purpose,  he  must  be 
[aylaTiszs.  understood  to  warrant  it  reasonably  fit  and  proper  for  such 
purpose.     I  am  still  strongly  inclined  to  adhere  to  that  opinion, 
but  some  of  my  learned  brothers  think  difiFerently.     Supposing, 
however,  my  opinion  to  be  correct,  still  the  plaintiffs  have  not 
declared  on  a  warranty  or  promise  of  that  nature,  but  upon  a 
general  warranty ;  and  we  are  all  of  opinion  that  such  a  general 
warranty  does  not  arise,  nor  can  be  implied  in  law  from  such 
a  contract  of  sale  as  the  present.     For  this  reason  we  think 
that  the  opinion  expressed  by  me  at  Nisi  Prim  was  incorrect, 
and  that  the  rule  for  a  new  trial  must  be  made  absolute. 


Rule  absolute. 


The  case  of  La  Neuville  v. 
NoursCy  3  Campb.  351,  was  the  case 
not  of  a  sale  but  of  an  exchange. 
The  plaintiff  had  sold  the  defend- 
ant ten  dozen  of  Burgundy,  and 
in  about  a  twelvemonth  after- 
wards he  applied  to  -have  it  ex- 
changed for  the  like  quantity  of 
Champagne,  the  pri(»  of  both 
wines  being  then  the  same.  The 
pladntiflk  £^eed,  and  the  exchange 
took  place.  When  the  Burgundy 
was  sent  to  the  defendant  it  was 
of  the  first  quality,  and  in  the 
best  condition,  but  when  it  was 
returned  it  was  found  to  be  quite 
sour,  and  only  fit  to  be  used  as 


vin^ar.  The  plaintiff  bronght 
an  action  of  assumpsit  to  reooTer 
the  value  of  the  Cluunpagne,  ora 
compensation  for  the  bad  condi- 
tion of  the  Burgundy.  There  wa» 
no  evidence  of  any  express  pro- 
mise to  the  defendant  that  the 
wine  returned  was  in  good  condi- 
tion, or  of  any  representation  re- 
specting the  condition  of  the  wine. 
The  plaintiff  was  nonsuited,— 
Lord  Ellekbobough  being  of 
opinion  that  without  evidence  of 
an  express  warranty,  or  of  direct 
fraud,  the  action  could  not  be 
supported,  and  that  the  maxim 
cavecU  emptor  applied  to  the  case. 
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an  article  is  ordered  to  be  manufactured  for  a  particular  pur- 
«,  the  taw  implies  a  warranty  that  it  is  fit  for  that  purpose. 

JONES  V.  BRIGHT. 

s  was  an  action  on  the  case  in  the  nature  of  deceit  on  May  25, 182 
le  of  copper  to  the  plaintiff  by  the  defendants,  for  the       "^ 
e  of  sheathing  the  bottom  of  a  vessel.     The  declaration  a  m.  &  p.  u 
led  twelve  counts.     The  first  six  alleged  a  deceit  on  the 
id  the  six  last  were  for  a  breach  of  the  warranty  of  the 

The  tenth  count  was  in  substance  as  follows  : — 
t  the  plaintiff,  at  the  special  instance  and  request  of  the 
ants,  bargained  with  the  defendants  to  buy  of  them,  and 
ondants  agreed  to  sell  to  the  plaintiff  divers,  to  wit,  one 
id  sheets  of  copper,  for  the  purpose  of  sheathing  the 

of  a  certain  bark  or  vessel,  called  the  Isabella ;  and  the 
ants,  by^  falsely  and  fraudulently  warranting  the  said 
of  copper,  which  had  been  made  and  manufactured  by 
endants,  to  be  reasonably  fit  and  proper  for  the  purpose 
id,  sold  the  said  sheets  of  copper  to  the  plaintiff,  at  and 
irge  sum  of  money,  to  wit,  the  sum  of  £313,  3s.,  which 
terwards  paid  by  the  plaintiff  to  the  defendants  for  the 
whereas,  in  truth  and  in  fact,  the  s^d  sheets  of  copper 
ot,  at  the  time  of  the  said  warranty  and  sale  thereof  as 
id,  reasonably  fit  or  proper  for  the'  purpose  afoi-esaid  ; 

the  contrary  thereof,  the  said  sheets  of  copper  were,  at 
ne,  of  an  inferior  quality,  and  wholly  unfit  and  improper 
t  purpose  aforesaid,  whereby  the  said  sheets  of  copper 
irds,  to  wit,  on,  &c.,  at,  &c.,  became  and  were  greatly  cor- 
injured,  and  destroyed,  and  of  little  or  no  use  or  value 
plaintiff ;  and  so  the  defendants,  by  means  of  the  pre- 
falsely  and  fraudulently  deceiv.ed  the  plaintiff  on  the  sale 
jaid  sheets  of  copper  as  aforesaid. 

eleventh  and  twelfth  countw  were  the  same  as  the  tenth 
tance,  the  one  omitting  the  name  of  the  vessel,  and  the 
lat  the  copper  had  been  made  and  manufactured  by  the 
^nts. 
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joiiM  At  the  trial  before  Lord  Chief- Justice  Bf^t,  at  Guildha 

Bbiqht.  at  the  Sittings  after  the  last  Term,  it  appeared  that  the  plains 
day  2671829.  ^^  ^  ship-owner,  and  the  defendants  extensive  manufectur( 
and  vendors  of  copper  ;  and,  as  the  plaintiff  admitted  that 
fraud  or  deceit  had  been  practised  by  them,  the  first  six  cou 
were  abandoned,  and  the  cause  proceeded  solely  on  the  brei 
of  warranty.  A  witness,  of  the  name  of  Fisher,  a  sail-mal 
said,  that  he  knew  the  plaintiff  and  the  defendants  ;  that 
plaintiff  was  the  owner  of  the  Isabella,  and  that  he  told 
witness  he  wanted  some  copper  to  sheath  her.  That  the  ^ 
ness  went  with  the  plaintiff  to  the  defendants'  counting-ho 
and  introduced  them  to  each  other  by  saying,  "  Mr.  Jones  I 
plaintiff)  is  in  want  of  copper  for  sheathing  a  vessel,  and  1 1 
pleasure  in  recommending  him  to  you,  knowing  you  will 
him  a  good  article  f  on  which  Smith,  one  of  the  defenda 
said,  "  Your  friend  may  depend  on  it,  we  will  supply  him  w€ 
and  that  the  price  and  time  of  credit  were  then  agreed 
The  plaintiff  then  proved  that  his  shipwright  afterwards  v 
to  the  defendants'  warehouse,  and  selected  sheets  of  cop 
which  were  sent  to  Bristol  on  the  plaintiff's  account,  wl 
the  Isabella  was  then  lying,  and  with  which  she  was  sheatl 
The  invoice  was  dated  in  January  1827,  and  described 
article  sold  as  sheets  of  copper,  and  nails,  for  the  ship  Isab 
amounting  to  £353,  15s.  6d.  "  Credit,  six  months." 
price  charged  was  the  market  price  for  the  best  merchant 
copper.  It  was  then  proved  that  the  Isabella  proceeded  ( 
voyage  to  Sierra  Leone,  from  whence  she  returned  in  Noven 
1827.  That  when  she  sailed  from  thence,  which  was  al 
five  months  after  she  was  sheathed,  it  was  discovered  that 
copper  was  corroded  and  full  of  holes,  and  unfit  for  further 
Witnesses  were  then  called  to  prove,  that  copper  emplc 
in  sheathing  vessels  usually  lasts  from  four  to  five  years  : 
a  mineralogist,  who  had  assayed  the  copper  in  question,  sti 
that  it  contained  more  oxygen  than  it  ought  : — that  coj 
readily  embodies  oxygen,  but  that  it  might  be  prevented 
care  in  the  manufacture  ;  and  that  the  defect  in  the  defi 
ants'  sheathing  might  be  attributable  to  the  overheating  of 
copper,  as  well  as  to  its  having  imbibed  too  great  a  quai 
of  oxygen. 
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For  the  defendants  several  witnesses  were  called,  who  stated,       Johm 
hat  the  corrosion  of  copper  might  be  occasioned  by  a  variety      Bwoht. 
/  extrinsic  causes.     That  it  decays  sooner  in  some  climates  May  267i829. 
lan  in  others.     That  the  holes  in  the  sheathing  in  question 
%ht  have  been  produced  by  barnacles  when  the  ship  lay  in 
e  river  at  Sierra  Leone,  where  they  abounded.     That  the 
lality  of  copper  might  be  easily  ascertained  by  its  appearance 
d  malleability  ;  and  it  was  contended  that,  if  there  had  been 
y  defect  in  the  copper  sold  to  the  plaintiflF,  his  shipwright 
ist  have  discovered  it  when  he  sheathed  the  vessel. 
His  Lordship  left  it  to  the  jury  to  say,  whether  the  decay  in 
B  copper  arose  from  intrinsic  defect,  or  from  an  extrinsic 
use  ;  and  that  if  it  arose  from  intrinsic  defect,  whether  such 
feet  was  occasioned  by  the  want  of  skill  in  the  manufacture, 
from  the  use  of  improper  materials. 

The  jury  found  that  the  decay  was  occasioned  by  some  in- 
Dsic  defect,  in  the  quahty  of  the  copper,  but  that  there  was 
satisfactory  evidence  to  shew  how  that  defect  was  occasioned, 
to  what  cause  it  might  be  attributed.  A  verdict  was  ac- 
rdingly  entered  for  the  plaintiff,  the  amount  of  the  damages 
be  referred  to  an  arbitrator ;  leave  being  reserved  to  the 
fendants  to  move  to  set  aside  the  verdict  and  enter  a  nonsuit, 
case  the  Court  should  be  of  opinion  that  neither  of  the  counts 
the  declaration  was  supported  by  the  evidence. 

Mr.  Sebjeant  Ludlow,  on  a  former  day  in  this  Term,  ob- 
ined  a  rule  nisi  accordingly ;  and  submitted  that,  as  the 
UQtiff  had  acquitted  the  defendants  of  any  intent  to  deceive 
defraud  him  on  the  sale,  and  as  there  was  no  evidence  of  an 
ipress  warranty,  the  defendants  could  not  be  deemed  respon- 
Me  for  the  quality  of  the  copper  supplied,  neither  could  a 
ineral  warranty  be  implied  in  law  from  one  of  the  defendants 
erely  saying,  that  the  copper  should  be  fit  for  the  particular 
irpose  to  which  it  was  to  be  applied  ;  and  although  the  defect 
ght  be  attributable  to  its  inherent  quality,  there  was  no  proof 
It  the  defendants  did  not  use  the  best  possible  care  in  its 
;nufacture,  or  that  the  article  was  not  composed  of  the  best 
terials.  The  buyer  and  seller  were  both  innocent  parties  ; 
I  therefore  the  rule  of  caveat  emptor  applies,  and  in  the  late 
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Jojw  case  of  Gray  v.  Cox,  4  Bar.  and  Cress.  108,  S.  G.  6  Dm. ; 
BuoBT.  Ryl.  200,  where  the  plaintiff  declared  in  assumpsit,  that^ 
May  2571829.  Consideration  that  he  would  buy  a  quantity  of  sheathing-cop 
of  the  defendant,  at  a  certain  price,  the  latter  undertook  t 
it  should  be  good,  sound,  substantial,  and  serviceable  copp 
it  was  held  that  this  warranty  was  not  proved  by  shewinj 
purchase  of  copper-sheathing  at  the  ordinary  market  price  ; 
express  warranty  having  been  given  :  and  here,  for  anytfa 
that  appears  to  the  contrary,  the  copper  was  manufactured 
general  sale,  and  no  warranty  can  be  implied  by  the  mere  n 
tion  of  buyer  and  seller. 

Mr.  Serjeant  Wilde  and  Mr.  Serjeant  Russell  now  shei 
cause.  The  tenth  count  was  clearly  supported  by  the  evidei 
as  the  plaintiff  alleged  that  the  defendants  warranted  the  c 
per  which  had  been  made  and  manufactured  by  them  to  b6 
for  the  purpose  to  which  it  was  to  be  applied,  viz.,  the  shea 
ing  the  bottom  of  a  vessel.  The  witness  Fisher  exprec 
proved  that  the  copper  was  required  by  the  plaintiff  and  8 
by  the  defendants  for  that  particular  purpose  ;  and  altboc 
it  was  not  exhibited  at  the  time  of  sale,  the  defendants  ooj 
to  have  taken  care  and  supplied  what  they  knew  was  fit  t 
proper  for  the  purpose,  and  they  alone  had  the  means  of  kn( 
ledge,  as  they  were  the  manufacturers.  This  case  theref 
differs  from  Gray  v.  Cox,  as  there  the  defendants  were  mar 
copper  merchants  and  not  manufacturers.  Besides,  the  coj^ 
was  not  sold  for  a  general  purpose  ;  and  if  it  were  not  fit 
sheathing  it  would  be  altogether  useless  to  the  plaintiff,  j 
though  a  general  warranty  may  not  be  implied  by  law,  yet, 
the  contract  as  proved,  a  warranty  arose  by  implication,  tl 
the  copper  should  be  reasonably  fit  for  the  purpose  for  whi 
it  was  supplied.  The  intention  of  the  parties  must  be  lodi 
at ;  and  no  precise  words  are  necessary  to  create  a  warrant 
and  as  the  article  supplied  was  manufactured  by  the  sellc 
the  law  will  imply  a  warranty  that  it  was  reasonably  fit  a 
proper  for  the  purpose  to  which  it  was  to  be  applied.  1 
sale  was  effected  through  the  medium  of  a  third  person,  ^ 
on  introducing  the  plaintiff  to  the  defendants,  said,  that  he  kn 
that  they  would  sell  him  a  good  article  ;  to  which  one  of 
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ifendants  replied,  that  the  plaintiff  might  depend  upon  it       Jons 
mt  they  would  supply  him  well.     That  was  an  adoption  of     bbiqbt. 
10  course  of  dealing  that  was  to  take  place  between  them,  and  May ^1829. 
wefore  the- rule  of  caveat  emptor  does  not  apply  to  the  plain- 
C  as  he  did  not  rely  on  his  own  judgment,  nor  is  it  to  be 
q[^>06ed  that  a  ship-owner  is  acquainted  with  the  various  pro- 
wties  of  copper,  whilst  the  manufacturer  has  a  full  knowledge 
fibe  article  he  has  made,  or  at  all  events  he  ought  to  have 
wii  knowledge.     There  is  no  case  similar  to  the  present  in 
kcomstances ;  but  the  general  doctrine  appUcable  to  it  is  thus 
id  down  by  Mr.  Justice  Blackstonb,  3  Bl.  Com.  162,  "  A 
leond  class  of  implied  contracts,  are  such  as  do  not  arise  from 
jlil  express  determination  of  any  Court,  or  the  positive  direc- 
In  of  any  statute  ;  but  from  natural  reason,  and  the  just 
iction  of  law.     Which  class  extends  to  all  presumptive 
ings  or  assumpsits  ;    which,   though   never  perhaps 
ly  made,  yet  constantly  arise  from  this  general  implica- 
and  intendment  of  the  Courts  of  judicature,  that  every 
i  hath  engaged  to  perform  what  his  duty  or  justice  requires.'' 
I  justice  and  expedience  required,  that  as  the  buyer  did  not 
the  article  he  purchased,  and  therefore  could  not  pro- 
himself  against  the  loss  he  has  experienced ;  the  sellers 
Id  have  fiimished  him  with  an  article  fit  for  the  specific 
for  which  it  was  ordered,  and  for  which  they  charged 
own  price.     No  negligence  can  be  imputed  to  the  plain- 
,  and  the  defect  in  the  copper  was  not  discovered  until  the 
el  was  about  to  return  from  Sierra  Leone,  and  as  the 
ntiff  had  paid  the  full  price  for  it,  and  the  jury  found  that 
corrosion  or  decay  was  attributable  to  an  intrinsic  defect, 
verdict  is  conclusive  ;  and  if  the  plaintiff  bad  not  paid  for 
the  defendants  had  sued  him  for  the  price,  it  would  be 
answer  to  the  action  to  shew  that  it  was  entirely  unfit  for 
purpose  to  which  it  was  applied,  and  for  which  specific 
iDpose  it  was  sold  by  the  defendants.    In  Chandelor  v.  Lopus, 
H^.  Jac.  4,  where  the  declaration  stated,  that  the  defendant 
hiving  skill  in  jewels,  had  a  stone  which  be  affirmed  to  be  a 
bnoar  stone,  and  sold  it  as  such  to  the  plaintiff;  judgment 
VB8  arrested,  because  it  was  not  averred,  that  the  defendant 
uiew  it  not  to  be  a  bezoar  stone,  or  that  he  warranted  it  to  be 
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joHKs       one.     At  the  time  of  that  decision,  great  strictness  was  ik 

Bbiq'ht.     quired  in  the  allegation  of  a  warranty ;  but  the  law  has 

May  2571829.  ^^^^^  much  relaxed  in  favour  of  the  party  deceived,  and, 

ticularly,  since  the  introduction  of  the  action  of  assump 

But  that  case  cannot  apply  to  the  present,  as  the  defend 

were  the  manufacturers  of  the  article  supplied,  from  whid 

knowledge  of  its  qualities  must  be  implied.     If  unde 

insure  on  ia  ship, — a  warranty  that  she  was  seaworthy  at 

time  of  effecting  the  insurance,  must  be  implied.     In  the  ( 

of  a  life  insurance,  a  warranty  that  the  party  whose 

insured,  is  labouring  under  no  disease  that  may  tend  to  sho 

his  life,  is  a  condition  precedent  to  effecting  the  policy. 

the  case  of  victuals  supplied  for  a  ship's  crew,  it  must  be  i 

pUed  that  they  are  good  and  wholesome,  and  fit  for  the 

tenance  of  man  ;  that  being  the  purpose  for  which  they ' 

supplied.     So,  here,  although  copper  in  sheets  may  be  ap 

to  a  variety  of  purposes,  yet  it  was  expressly  ordered  f<ar  I 

specific  purpose,  viz.,  the  sheathing  the  plaintiff's  vessel ; 

it  was  impossible  for  him  to  know  whether  it  would 

that  purpose  or  not.     Warranties  on  the  sales  of  horso^'^ 

other  animals,  are  easily  distinguishable,  as  there,  although  \ 

utmost  care  and  diligence  be  used  by  the  seller,  he  may  not4 

able  to  discover  a  latent  disease,  but  the  manufacturer  of 

per  can  easily  ascertain  the  quality  of  the  ore,  and  watdi^ 

through  the  process  of  smelting,  and  may  afterwards  dis 

its  defective  qualities  by  causing  it  to  be  assayed.     But 

party  applying  to  purchase  a  horse,  tells  the  seller  the  pu 

for  which  it  is  wanted,  viz.,  to  carry  a  lady,  or  a  child,  ati 

drive  in  a  particular  carriage,  and  it  should  turn  out  that 

horse  was  vicious,  or  had  never  been  in  harness,  the 

would  be  entitled  to  recover,  on  proving  that  the  horse ' 

unfit  for  the  purpose  for  which  it  was  sold,  although  it  i 

be  fit  for  several  other  purposes.     If  a  man  be  hired  as  a  1 

to  teach  the  classics,  or  mathematics,  although  he  did  not  I 

that  he  was  qualified  to  do  so  at  the  time  of  the  hiring, 

by  his  assenting  to  accept  the  situation,  the  law  will  imply  I 

he  could  teach.     In  Laing  v.  Ftdgeon,  4  Campb.  169 ;  S.d 

Taunt,  108,  it  was  held,  that  in  every  contract  to  supply] 

factured  goods,  however  low  the  price,  it  is  an  implied  ten*^ 
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lit  the  goods  shall  be  merchantable.  In  Gardiner  v.  Gray^  4  ^^^^ 
^pb.  144,  where  the  defendant  sold  twelve  bags  of  waste  Bbight. 
k  at  ten  shillings  and  sixpence  per  pound,  which,  on  its  Ma7l5ri829. 
liTal  at  its  place  of  destination,  was  found  to  be  of  a  quality 
H  saleable  under  the  denomination  of  waste  silk,  Lord  Ellen- 
pouoH  said,  '^  the  purchaser  has  a  right  to  expect  a  saleable 
||icle,  answering  the  description  in  the  contract.  Without 
IJgr  particular  warranty  this  is  an  implied  term  in  every  such 
Iptract.  Where  there  is  no  opportunity  to  inspect  the  com- 
■dity,  the  maxim  of  caveat  emptor  does  not  apply.  He  can- 
Mi  without  a  warranty,  insist  that  it  shall  be  of  any  particular 
lUty  or  fineness,  but  the  intention  of  both  parties  must  be 
to  be,  that  it  shall  be  saleable  in  the  market  under  the 
lomination  mentioned  in  the  contract  between  them/*  Be- 
le^  the  copper  in  question  was  supplied  at  the  discretion  of 
sellers,  and  its  quality  could  not  be  ascertained  by  the  pur- 
ler at  the  time  of  the  sale.  This  case,  therefore,  is  distin- 
ihable  from  Fisher  v.  SamudOy  1  Campb.  193,  where  Lord 
Unborouqh  said,  "  It  was  the  duty  of  the  purchaser  of  any 
Idmodity,  immediately  upon  discovering  that  it  was  not 
IkntiiBg  to  order,  and  unfit  for  the  purpose  for  which  it  was 
tended,  to  return  it  to  the  vendor,  or  to  give  him  notice  to 
Ee  it  back.''  There,  however,  the  purchaser  knew  that  the 
ticle  was  unfit  to  be  sent  to  the  place  for  which  it  was 
lered  ;  but  he  did  not  intimate  it  to  the  sellers  before  the 
laoQ  for  exporting  it  was  over,  and  when  they  might  have 
|t  the  opportunity  of  disposing  of  it  at  home ;  and,  in  an 
lion  brought  for  its  value,  the  purchaser  did  not,  either  in  bar 
j^e  action,  or  in  reduction  of  damages,  object  to  the  quality 
^e  article,  but  allowed  the  seller  to  recover  a  verdict  for  the 
|l  price  agreed  upon.  In  OkeU\.  Smith,  1  Starh.  Rep.  107, 
\  assumpsit  to  recover  the  price  of  copper  pans,  which  the 
Per  engaged  should  be  sound,  and  made  of  the  best  materials, 
|1  the  purchaser,  after  trial,  found  that  they  were  not  sound, 
id  would  not  answer  the  purpose  for  which  they  were  intend- 
\  Mr.  Justice  Bayley  said,  "  The  plaint ifi*  certainly  is  not 
[titled  to  recover  the  full  price  stipulated  for  by  the  contract, 
cording  to  which  he  was  bound  to  furnish  pans  capable  of 
swering  the  purposes  for  which  they  were  ordered."     Al- 
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mfuax  irctb.  ihe  ^ 

«fii  -r^  idht  imnfiefSy 

Wit  ^  i^fuc  ^ut  gnmniF  > 
trru^x-^  tailed* 
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iiii  unc  BMBOS:  ddfi  s  vas  ma  iwii%iit  «r  R-packed ;  I 
^aiuhgcHi  imcaraftlMffa  rfijg^  fiiiffirj  at  ihg  sate,  I 
't^k^  Jfr.  jT«!iaE  Hcjlts  ■iirJMi  I  a  case  tried  hAm 
^yff^Aklj  r^d7r.  jriML  £  C  li  Est  45^)  whicfa  n 
;iR^^i#  4^^  dk  fafe  «€  Koae  ItiMJi  »U  as  stock,  and  th< 
^kfitf^  ^TMr  tkkt,  fcj  ife  easttsoa  cf  the  oadeL  slock  were  i 
0Uyyi  t/>  l<r  iAieep  ika  were-  sembpJL  c«  wkkk  die  kamed « 
VyM  ik^r  jorr  flat  ii  amocmtal  to  an  implied  warrant} 
t^r  were  Mood  In  TtaU  t.  /^  2  Mm^  143,  Lord  C 
Jf.^nrKnt  dnm  said,  '^  Wbere  a  fnitr  nndeitakes  that  h 
Mpf^y  ^fj^^hi  (A  a  certain  dcscriptkA.  he  most  execute  h 
t^emerit  accordinj^j."  Here,  it  mar  be  assomed,  that  the 
tA  tith  fibeatbing  famished  to  the  plaintiff  was  not  copper 
n^Mm  became  corroded  and  unfit  for  use ;  and  in  Brii 
Wmn^  1  Htark.  Rep,  504,  where  goods  sold  were  descril] 
the  mtfnce  an  scarlet  cuttings,  Lord  Ellexborough 
''  tliat  an  undertaking  that  thej  were  such  must  be  infe 
that,  to  satisfy  an  allegation  that  thej  were  warranted  to 
any  particular  quality,  proof  must  be  given  of  such  a  wan 
but  that  a  warranty  was  implied  that  they  were  that  for 
tb^;y  were  sold/'  In  Pasley  v.  Freeman^  3  Term  Rep.  5\ 
JijuTicK  BcLLER  said,  "  it  was  rightly  held,  by  Lord  C 
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i&TiCE  Holt,  and  has  been  uniformly  adopted  ever  since,  that       ^okmb 

I  afi&rmation  at  the  time  of  a  sale,  is  a  warranty,  provided  it      bright. 

pear  on  evidence  to  have  been  so  intended/'     Although  in  May  2571829. 

y^sser  v.  Hooper^  1  B.  Moore  106,  where  the  plaintiff  bought 

flfron  of  an  inferior  quality,  which,  having  kept  six  months, 

bd  sold  part,  he  objected  that  it  was  not  saffron ;  it  was  held, 

an  action  for  a  breach  of  warranty,  that,  from  the  length  of 

ne,  and  inferior  price  given,  it  was  such  an  article  as  the 

iintiff  meant  to  purchase  ;  yet,  the  ground  on  which  the  Court 

Maded  was,  that  the  terms  of  the  contract  were  controlled  by 

le  acts  of  the  plaintiff  himself,  in  keeping  the  article  and 

Ding  part  of  it.    Although  the  case  of  Parkinson  v.  Lee,  2 

kti  314,  may  be  relied  on  for  the  defendants,  it  is  distin- 

■shable  from  the  present,  as  the  vendors  were  not  the  growers 

[the  hops,  which  had  been  damaged  without  their  knowledge, 

id  they  were  sold  from  samples  fairly  drawn,  and  the  bulk 

M  equal  to  the  samples.     There,  too,  the  Court  went  into  the 

■Btion  of  intention  between  the  parties,  which  was  made  the 

pn  feature  of  the  judgment ;  and  in  Grat/  v.  Cox,  1  Car. 

id  Payns  187,  Lord  Chief- Justice  Abbott  said,  at  Nisi 

HuSf  "  The  question  is,  whether  the  copper,  so  sold  by  the 

rfsndants  to  the  plaintiffs,  was  fit  and  proper,  or,  in  the 

nguage  of  the  declaration,  serviceable  copper,  for  unless  it 

ore  so,  the  plaintiffs  were  entitled  to  a  verdict.     Though  the 

ifects  could  not  be  discovered  on  the  first  inspection,  yet  they 

mst  have  proceeded  from  something  wrong  in  the  manufac- 

pe,  and   the  merchant  may   have  his  remedy  against  the 

Itnufacturer  ;'*  and  his  Lordship,  in  delivering  the  judgment 

Uhe  Court,  in  Banc,  4  Bam.  and  Cress.  115,  said, — "  At  the 

sal,  it  occurred  to  me  that  if  a  person  sold  a  commodity  for  a 

irticular  purpose,  he  must  be  understood  to  warrant  it  reason- 

bly  fit  and  proper  for  such   purpose.     I   am   still  strongly 

idined  to  adhere  to  that  opinion.''     But  as  the  plaintiff  de- 

ared  on  a  general  warranty,  which  did  not  arise,  and  could 

>t  be  implied  from  the  contract  of  sale,  the  Court  directed  a 

m  trial. 

Mr.  Serjeant  Ludlow,  in  support  of  his  rule. — The  ver- 
i  which  the  plaintiff  has  recovered,  can  only  be  sustained  on 
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joNBs       the  ground  of  an  implied  warranty,  which  cannot  arise  on  tin 
Bright.      f^<^ts  proved  at  the  trial.     It  must  be  observed,  that  this  is  ul 
Ma  25^829.  ^^*^^^  ^^  *^^  ^^^®  ^^  *^®  nature  of  deceit,  and  a  uniform  series 
of  decisions,  from  the  earliest  time  to  the  present,  shem  tihit; 
the  plaintiff,  in  such  an  action,  must  allege  and  prove,  either 
express  warranty  by  the  seller,  or  that  he  knew  that  till 
article  he  sold  was  not  such  as  he  reprasented  it  to  be,  becanri 
fraud  and  misrepresentation  are  the  gist  and  essence  of  tki 
action,  and  by  which  alone  the  seller  can  be  deemed  liabhl 
Lord  Coke  says,  Co.  Lit  102,  "  By  the  civil  law,  every  man 
bound  to  warrant  the  thing  that  he  selleth  or  conveyeth,  albei 
there  be  no  express  warranty  ;  but  the  common  law  bindeth 
not,  unless  there  be  a  warranty  either  in  deed  or  in  law ; 
caveat  emptor,'^ — and  that  rule  applies  to  all  cases,  unless  then 
be  fraud,  or  a  known  concealment  of  a  latent  defect  by  the  selki 
and  the  buyer  can  only  recover  aecwndum  attegatum  et  probi 
turn.     Here  there  is  no  pretence  to  say  that  there  was  u 
express  warranty  ;  and  there  was  no  proof  that  the  defendani 
knew  that  there  was  any  intrinsic  defect  in  the  copper,  and  th 
jury  so  found,  for  they  said  that  there  was  no  satisfactory  eii 
dence  to  shew  what  was  the  cause  of  the  defect     If  so,  tU 
gravamen  is  the  breach  of  contract,  which  should  be  accurat6l|l 
stated,  and  there  was  no  relation  subsisting  between  the  plaiM 
tiff  and  the  defendants,  as  the  manufacturers  of  the  copper  d 
the  transaction  related  solely  to  their  characters  of  buyer  andj 
sellers,  and,  if  so,  the  latter  could  only  be  liable  for  a  breach  ol| 
contract  arising  out  of  the  sale.     Although  the  plaintiff  haij 
alleged  that  the  copper  was  made  and  manufactured  by  tbij 
defendants,  he  should  have  gone  further,  and  stated,  that  thej^ 
knew  it  was  defective  at  the  time  of  the  sale  ;  and,  as  it  waij 
not  made  to  order,  and  the  plaintiff's  shipwright  selected  and- 
inspected  it  before  it  was  delivered,  the  defendants  could  noK 
be  liable  as  manufacturers,  but. as  sellers  only.     If  this  verdicl 
can  be  supported,  the  vendor  of  any  manufactured  article  will 
be  liable  for  any  inherent  defect  of  which  he  could  have  no 
knowledge,  although  he  might  have  provided  the  best  possible 
materials,  and  used  every  care  and  diligence  in  the  manufac- 
ture.    It  was  at  all  events  incumbent  on  the  plaintiff  to  shew 
in  an  action  of  this  nature,  that  the  decay  in  the  copper  wa 
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ttributable  either  to  the  bad  quaUty  of  the  article  itself,  or  the       Jones 
ngligence  or  want  of  skill  in  the  workmen  who  manufactured      b&ioht. 
i ;  neither  of  which  was  alleged  or  proved.     In  Fitzherbert's  May  2671829. 
9ahira  Brevium^  it  is  said,  "  if  a  man  sell  unto  another  man  a 
lone,  and  warrant  him  to  be  sound  and  good,  &c.,  if  the  horse 
m  kune,  or  diseased,  that  he  cannot  work,  he  shall  have  an 
Btion  upon  the  case  against  him ;  and  so,  if  a  man  bargain 
ad  sell  unto  another  certain  pipes  of  wine,  and  warrants  them 
•  be  good,  ftc,  and  they  are  corrupted,  he  shall  have  an  action 
j^im  the  case  against  him.     But  note  ;  it  behoveth  that  be 
Pttrant  it  to  be  good,  and  the  horse  to  be  sound,  otherwise 
action  will  not  lie  ;  for  if  he  sell  the  wine  or  horse  without 
warranty,  it  is  at  the  other's  peril,  and  his  eyes  and  his 
ought  to  be  his  judges/'    The  Tear  Booh,  26  Hen.  VI.  35, 

to  as  an  authority  to  establish  that  principle.     In   ' 

of  general  dealing,  between  buyer  and  seller,  there  can 

implied  warranty  unless  the  latter  has  been  guilty  of 

or  deceit;  and  here,  although  the  defendants  sold  the 

\T  to  the  plaintiff,  it  was  selected  by  his  agent,  and  the 

were  not  manufactured  for  the  sole  purpose  of  sheathing 

but  might  have  been  applied  to  articles  in  domestic  use, 

^to  a  variety  of  other  purposes,  and  a  shipwright  may  easily 

feertain  good  copper,  from  its  malleability,  or,  at  all  events, 

lon^t  to  have  known  whether  it  was  fit  for  sheathing  when 

lapplied  it  to  the  vessel  in  question.     But  the  invoice  is  the 

ly  evidence  of  the  contract,  in  which  the  article  is  not  de- 

Aed  as  copper  for  sheathing,  but  merely  as  "  copper  for  the 

p  Isabella.''     It  must  be  admitted,  that  if  a  person  about  to 

Rdiase  a  horse  of  another,  specifies  the  particular  purpose  for 

ich  he  wants  it,  viz.,  to  carry  a  child,  or  a  timid  person,  or 

drive  in  harness,  and  the  seller  says,  he  can  recommend  the 

iual  as  fit  for  such  a  purpose,  it  would  amount  to  an  express 

Iranty.     So,  if  a  person  supply  a  tailor  with  cloth,  and 

■ire  him  to  make  him  a  suit  of  clothes,  it  must  be  implied 

WL  he  will  make  them  to  fit  him  ;  but,  if  a  man  purchase  a 

il  ready  made,  the  law  of  caveat  emptor  applies,  and  although 

t  doth  may  turn  out  defective  or  rotten,  or  made  of  bad 

IterialSy  he  can  have  no  remedy  against  the  seller.    If  goods 

Bflold  with  an  express  warranty,  the  suspicions  of  the  buyer 

VOL.  II.  z 
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JovEs       are  lulled  ;  but  if  there  be  no  warrauty,  and  he  has  the  power 
Bbight.      of  inspection,  and  the  goods  are  afterwards  delivered  in  syean 
M»yl6ri829.  th®  soUor  is  uo  longer  responsible.     Here  the  seller  was  al 
innocent  as  the  buyer,  and  it  is  quite  clear  that  there  was  b| 
fraud  or  misrepresentation  at  the  time  of  the  sale.    In  Sehmfni^ 
Nisi  Prius  it  is  said,  that  in  actions  on  the  case,  in  nature  dj 
deceit  on  an  implied  warranty,  which  are  grounded  merely  I 
the  deceit,  it  is  essentially  necessary  that  the  knowledge  of  I 
party,  or,  as  it  is  technically  termeid,  the  scienter^  should 
averred  in  the  declaration,  and  also  proved ;  and  the  case 
Chandelor  v.  LopuSy  is  refeiTcd  to,  in  order  to  shew  the 
sity  of  the  averment ;  and  although  actions  for  the  breach  d 
express  warranty,  closely  resemble  those  in  the  nature  of  d( 
on  implied  warranties,  yet  this  distinction  must  be  attend! 
to  ; — that  in  the  latter  actions  the  gravamen  is  the  deceit^ 
the  gist  of  the  action  is  the  scienter ;  but  in  actions  for  br 
of  warranty,  the  gravamen  is  the  breach  of  warranty,  and 
the  plaintiff  declares  in  fort  for  such  breach,  it  is  not  n 
to  allege  the  scienter,  nor,  if  alleged,  to  prove  it.     WOliam 
V.  Allison,  2  East  446.    In  Rollers  Abridgment^  it  is  said,  i 
"  taverner  sell  wine  (knowing  it  to  be  corrupt)  to  another, 
soimd,  good,  and  not  corrupt,  without  any  express  warrai 
yet  an  action  of  deceit  lies  against  liim ;  for  this  was  a 
ranty  in  law.    So,  if  I  come  to  a  tavern  to  eat,  and  the  taveo 
gives  and  sells  me  meat  and  drink,  corrupted,  whereby  I 
made  sick,  an  action  lies  against  him  without  any  expi 
warranty  ;   for  there  is  a  warranty  in  law :"   and  the  Yi 
Book,  9  Hen.  VI.  53,  is  cited  as  an  authority  in  support  of 
proposition.     **  But  if  a  man  sell  a  horse  to  me,  without^ 
ranting  him  to  bo  sound,  if  he  be  distempered  in  his  body, ; 
no  action  lies  against  him  ;"  and  although  it  is  said,  that 
Tear  Book,  20  Hen.  VI.  35,  is  to  the  contrary,  yet,  on  refereri 
to  it,  there  is  merely  a  dictvnk  to  that  effect  by  Paston,  J.,  i 
there  the  word  sachant  is  introduced.     In  the  old  writs  rf 
ceit,  sachant  is  always  a  material  word.   That  the  rule  of 
emptor  applies  to  this  case,  there  being  no  warranty  at 
time  of  the  sale,  is  clear,  from  a  number  of  authorities. 
Noy's  Maxims  it  is  said,  "  that  a  bargain  is  perfect  by  the 
livery  of  the  article  bargained  for,  and  caveat  emptor ;"  andl 
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>d^s  Institutes  it  is  said,  "  every  one  will  affirm  that  his       Jomw 
es  are  good,  that  the  horse  which  he  sells  is  sound,  yet  if     bright. 
loes  not  warrant  thera  to  be  so,  though  it  was  false,  no  Mayl6ri829. 
on  lies  "   If  a  general  allegation  of  a  warjpnty  in  a  declara- 

can  be  supported  by  proof  that  the  goods  were  sold  for  a 
dcular  purpose,  the  distinction  between  express  and  implied 
ranties  will  be  at  an  end ;  and,  if  the  doctrine  laid  down  by 
,D  Chibp-Justice  Abbott  in  Gray  v.  Core,  can  be  supported 
ts  full  extent,  every  pei-son  who  sells  or  manufactures  an 
cle,  must  warrant  that  it  is  fit  and  proper  for  the  purpose 
which  it  is  intended ;  and  if  there  be  a  latent  defect,  of 
ch  he  was  wholly  ignorant,  or  which  could  not  have  been 
overed  at  the  time,  still,  he  must  be  responsible,  although 

defect  might  not  have  arisen  from  want  of  skill  in  the 
lofacture,  or  the  introduction  of  improper  materials.  If  a 
ion  purchase  a  quack  medicine,  or  buys  articles  at  an  auc* 

where  puffers  are  employed,  he  cannot  complain  that  he 
been  imposed  upon,  although  the  article  he  purchased  turns 
to  be  of  the  most  inferior  quality,  and  though,  at  the  time 
he  sale,  it  was  declared  to  be  made  of  the  best  materials. 
le  plaintiff  had  alleged  that  the  defendants  had  not  used 
1  materials,  or  had  been  guilty  of  negligence,  or  want  of 
J  in  the  manufacture,  the  defendants  would  have  proved  the 
Lrary ;  and  as  the  copper  was  not  made  to  order,  it  was 
imbent  on  the  plaintiff  to  shew,  either  that  it  was  composed 
mproper  materials,  or  that  there  had  been  a  want  of  skill  in 
manufacture,  but  which  he  failed  to  do.  All  the  late  deci- 
s  are  in  favour  of  the  defendants ;  and  although  in  Bluett 
>sbome.  Lord  Ellenborouoh  said,  that  "  a  person  who  sells, 
liedly  warrants,  that  the  thing  sold  shall  answer  the  pur- 
3  for  which  it  is  sold  f  yet  he  qualified  that  general  remark 
applying  it  to  the  facts  of  the  case  before  him,  for  he  pro- 
led  to  say,  "  in  this  case  the  bowsprit  was  apparently  good, 

the  defendants  had  an  opportunity  of  inspecting  it.  No 
id  is  complained  of,  but  the  bowsprit  turned  out  to  be 
jctive,  upon  cutting  it  up.  I  think  that  the  plaintiff  (the 
jr)  is  not  liable  on  account  of  the  subsequent  failure."  So 
5,  the  copper  was  apparently  good,  and  the  plaintiff  not 
r  had  an  opportunity  of  inspecting  it,  but  his  agent  actually 
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joNvs  selected  it ;  and  although  there  might  have  been  an  inhereii| 
Bhiodt.  defect,  of  which  the  defendants  were  ignorant,  thej  cannot 
M»7  2571829.  deemed  liable,  as  it  might  not  have  been  within  their  power 
prevent  it.  In  J^isher  v.  SamudOy  the  beer  was  supplied 
the  purpose  of  exportation,  and  it  did  not  appear  that  the 
chaser  had  ever  seen  it ;  and  no  question  arose  as  to  the  eitM 
of  the  warranty.  In  Okell  v.  Smith,  the  copper  pans 
ordered  to  be  made  for  a  particular  purpose,  viz.,  the  manufi 
ture  of  vitriol ;  and  in  Bridge  v.  Wairiy  the  plaintiff  recoveH 
on  a  count  stating  that  the  defendant  undertook  that  the  artik 
sold  was  scarlet  cuttings,  and  it  was  proved  that  the  god 
supplied  were  not  scarlet  cuttings.  In  LcUng  v.  Fidgeon, 
purchaser  had  merely  a  sample  of  the  article  sent  to  him,  i 
which  was  furnished  at  a  low  price,  as  it  was  intended  tor 
portatiou.  Although  in  Gardiner  v.  Gray,  Lord  Ellenboboq 
said,  ''  where  there  is  no  opportunity  to  inspect  the  comi 
the  maxim  of  caveat  emptor  does  not  apply ;  yet  the  pi 
recovered,  because  it  appeared  to  be  the  intention,  botii  of 
buyer  and  seller,  that  the  article  should  be  saleable  in 
market  under  the  denomination  mentioned  in  the  ooni 
between  them,  and  in  the  sale  note  the  article  was  described 
waste  silk,  but  was  found  to  be  not  saleable  under  that 
nomination.  But  the  case  of  Parkinson  v.  Lee,  is  not  oi 
leading  authority,  but  expressly  in  point  for  the  defen( 
There,  the  second  count  of  the  declaration  stated,  that 
defendant  promised  to  deliver  to  the  plaintiff,  good,  sound, 
merchantable  hops ;  and  it  appeared  that  the  plaintiff 
fair  market  price  for  good  merchantable  hops,  but,  as  there 
no  fraud,  the  law  would  not  raise  an  implied  warranty  that 
hops  should  be  merchantable  ;  and  that,  although  there 
latent  defect  then  existing,  but  which  was  unknown  to 
seller,  he  was  not  answerable,  although  the  hops  turned  out 
be  unmerchantable  ;  and  Mr.  Justice  Grose  there  drew 
distinction  and  said,  2  East  321,  ^^  if  an  express  warranty 
given,  the  seller  will  be  liable  for  any  latent  defect,  accoi 
to  the  old  law  concerning  warranties.  But  if  there  be  no 
warranty,  and  the  seller  sell  the  thing  such  as  he  believes  it 
be,  without  fraud,  I  do  not  know  that  the  law  will  imply  thd 
he  sold  it  on  any  other  teiins  than  what  passed  in  fact ;''  aail 
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JusTiCB  Lawbbnce  said,  2  East  322,  ''  I  know  of  no  autho-       Jom 
which  makes  the  seller  liable  for  a  latent  defect,  where     bbigiit. 
e  is  no  fraud,  and  no  representation  was  made  by  him  on  May  2671829 
subject  to  induce  the  buyer  to  take  the  thing.'' 

DBD  Chiet-Justigb  Bbst. — ^It  is  the  duty  of  courts  of  jus- 
in  the  administration  of  the  law,  to  lay  down  rules  calcu- 
l  to  prevent  fraud ;  to  protect  persons  who  are  necessarily 
rant  of  the  quality  of  a  commodity  they  may  purchase, 
Dst  those  who  manufacture  and  sell,  and  who  are  conse* 
itly  fully  acquainted  with  the  nature  of  such  commodity, 
to  make  it  the  interest  of  manufacturers,  and  those  who 
goods  on  commercial  credit,  to  furnish  the  best  articles  that 
be  supplied  to  their  customers.  These  are  the  principles 
^hich  the  Court  must  act,  and  in  this  case  it  has  been 
itted  that  no  fraud  was  attempted  to  be  practised  by  the 
rs  on  the  purchaser.  The  action  was  brought  by  the  plain- 
to  recover  damages  from  the  defendants  for  the  bad 
ity  or  insufficiency  of  certain  sheets  of  copper,  which  the 
itiff  had  purchased  of  them  for  a  particular  purpose,  viz., 
sheathing  of  a  ship.  It  has  been  insisted  for  the  defen- 
8,  that  the  invoice  is  the  only  evidence  of  such  a  contract, 
that  they  ought  not  to  be  bound  by  a  loose  conversation 
^een  them  and  the  party  who  gave  the  order,  and  who 
iduced  the  plaintiff  to  them.  To  that  I  cannot  accede. 
f  frequently  an  invoice  is  not  sent  until  long  after  the 
fact  has  been  completed,  and  in  such  a  case  it  can  be  no 
ence  of  the  contract.  The  invoice  is  not  like  a  broker's 
,  which  does  contain,  and  is  the  only  evidence  of  the  con- 
t  between  the  parties.  But  if  we  look  at  the  invoice,  we 
that  the  copper  was  sold  for  the  use  of  the  ship  Isabella. 
^ever,  I  do  not  intend  to  narrow  my  argument  to  the  terms 
le  invoice,  but  ground  my  opinion  on  the  authority  of  a 
not  cited  at  the  Bar,  in  the  course  of  the  argument,  viz., 
of  Kain  v.  OW,  which  was  an  action  for  the  breach  of  a 
anty  of  a  ship,  and  where  the  Court  of  King's  Bench  took 
to  consider  ;  and  Lord  Chief-Justice  Abbott,  in  deliver- 
ihe  judgment,  said,  2  Bam,  and  Cress.  634,  "  where  the 
e  matter  passes  in  parol,  all  that  passes  may  sometimes  be 
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J0MI8  taken  together,  as  forming  parcel  of  the  contract,  though  i 
BaioHT.  always,  because  matter  talked  of  at  the  commencement  d 
May^i829.  bargain,  may  be  excluded  by  the  language  used  at  its  termin 
tion/'  I  concurred  with  the  Court  in  the  decision  in  that  cai 
and  to  the  doctrine  of  which  I  still  adhere.  Whatever  thi 
the  Court  may  think  was  not  previous  discussion,  but  formi 
the  ultimate  part  or  termination  of  the  contract,  may  be  talu 
into  consideration  as  to  the  terms  and  nature  of  the  warrant 
In  a  contract  of  this  description,  it  is  not  necessary  that  tl 
seller  should  say,  "  I  warrant ;"  it  is  sufficient  if  he  says  th 
the  article  he  sells  is  of  a  particular  quality,  or  is  fit  for  a  pa 
ticular  purpose.  Now  let  us  look  at  the  evidence.  There  w 
no  doubt  as  to  the  credibility  of  the  witness  Fisher,  who  wag 
mutual  acquaintance  of  both  parties  ;  and  he  stated,  that  wk 
he  introduced  the  plaintiff  to  the  defendants,  he  said  that  i 
plaintiff  was  in  want  of  copper  for  sheathing  a  vessel,  and  tl| 
one  of  the  defendants  said,  "  we  will  supply  him  well,''  at 
there  was  no  evidence  of  any  subsequent  conversation  betvq 
either  of  the  parties,  to  shew  that  what  was  said  at  that  met 
ing  was  not  the  principal  ingredient  of  the  bargain.  Fn 
that  a  warranty  may  be  implied  ;  and  the  jury  found  that  tl 
copper  supplied  was  not  a  good  article,  but  that  it  contain 
an  inherent  defect.  I  do  not  wish  to  put  this  case  on  tho 
narrow  grounds,  but  to  decide  it  on  a  broad  principle ;  foi 
am  clearly  of  opinion,  that  if  a  man  manufactures  and  sells  il 
article  he  makes,  he  thereby  warrants  that  it  is  merchantabi 
or  that  it  is  fit  for  some  purpose ;  for  in  Laing  v.  FidgeaHf 
was  decided,  that  in  every  contract  to  furnish  manufactun 
goods,  however  low  the  price,  it  is  an  implied  term  that  tb 
shall  be  merchantable.  If  a  party  sell  an  article  for  a  partio 
lar  purpose,  he  thereby  warrants  it  to  be  fit  for  such  purpoi 
and  there  is  no  express  decision  to  the  contrary,  although  aofl 
dicta  may  be  found  which  do  not  fully  warrant  such  a  propofl 
tion.  We  have  been  referred  to  cases  touching  the  warranty! 
horses  and  commodities  which  are  not  the  produce  of  humi 
art.  But  there  is  a  wide  difference  between  a  contract  for  tl 
warranty  of  a  horse,  and  a  warranty  of  an  article  rendert 
saleable  by  the  art  of  man.  The  owner  of  a  horse  may  1 
ignorant  of  some  latent  defects  in  the  animal,  but  a  person  nu 
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joard  against  defects  in  articles  which  he  manufactures,  by       Jo^^es 
■ing  an  ordinary  degree  of  care,  and  providing  proper  ma-      Dbxoht. 
Inriads.     This  distinction  explains  the  case  of  Bluett  v.  Osborne^  May  2671829. 
•here  Lord  Ellekborough  held  that  the  defendant,  who  had 
mU  a  bowsprit  to  the  plaintiff,  might  recover  what  it  was 
^iparently  worth  at  the  time  of  the  delivery,  as  it  then  ap- 
peared to  be  sound,  but  which  turned  out  to  be  rotten  or  defec- 
Ibe  when  it  was  cut  up.    There,  however,  the  seller  did  not 
how  the  timber,  he  merely  formed  the  bowsprit  from  it,  after 
jk  was  cut  down  and  dried  ;  but  here  the  defendants  manufac- 
the  copper  in  question,  and  they  might,  by  due  care, 
e  guarded  against  its  inherent  defects  by  not  allowing  it  to 
ibe  so  much  oxygen,  by  which  it  was  rendered  soft  and 
ble  of  resisting  the  influence  of  salt  water.     So  there  is  a 
distinction  between  a  contract  for  the  sale  of  an  article  in 
natural  state,  and  an  article  manufactured  or  rendered  ser- 
le  by  human  ingenuity.     In  the  general  sale  of  a  horse, 
seller  only  warrants  it  to  be  an  animal  of  the  description  it 
to  be,  and  nothing  more  ;  and  if  the  purchaser  make 
^inquiries  as  to  its  soundness  or  qualities,  and  it  turns  out  to 
unsound  or  restive,  or  unfit  for  use,  he  cannot  recover  as 
the  buyer,  as  it  must  be  assumed  that  he  purchased  the 
at  a  cheaper  rate.    But  if  the  purchaser  asks  for  a  car- 
Ige  horse,  or  a  horse  fit  to  carry  a  lady  or  a  timid  and  infirm 
Inon,  the  seller,  who  knows  the  qualities  of  the  horse,  on 
lery  principle  of  honesty,  undertakes  that  it  is  fit  for  the  pur- 
le  to  which  it  was  specified  it  was  intended  to  be  applied. 
,  where  a  conversation  takes  place  between  buyer  and  seller 
to  the  qiiality  of  a  particular  article,  if  the  latter  say  that  it 
good,  it  is  an  affirmation  that  it  is  of  the  quality  he  pro- 
and  if  it  aft;erwards  turn  out  not  to  be  so,  he  is  answer- 
lie  for  the  consequences.     In  Chandelor  v.  Lopus^  where  the 
ifendant  sold  the  plaintifi*,  as  a  bezoar  stone,  a  stone  which 
m  not  a  bezoar,  Mr.  Justice  Anderson  said,  "  that  the  deceit 
^BeY&Dg  it  for  a  bezoar,  whereas  it  was  not  so,  was  a  cause  of 
SKon/'     So  if  the  seller  of  an  article  warrant  it  to  be  of  a 
rticolar  quality,  he  does  not  comply  with  the  terms  of  such 
rranty,  unless  the  article  turns  out  to  be  of  such  quality,  as 
She  case  of  Fisher  v.  Samuda,  where  the  plaintifl*  purchased 
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Jomn       beer  from  the  defendants,  to  be  shipped  for  and  consumed  A 
Bright.      Gibraltar ;  the  sale  was  an  affirmation  by  the  vendor  that  it 
MtLj26^iii29.  ^^  fit  to  be  sent  there.     Whether  or  not  an  article  has  ben 
sold  for  a  particular  purpose  is  a  question  of  fact  rather  thaait 
law,  but  if  it  be  sold  for  such  purpose,  the  sale  is  an  undertifc 
ing  that  it  is  fit  and  proper.     As  to  the  system  of  quaddng 
puffing,  to  which  allusion  has  been  made,  it  ought  not  toll 
encouraged,  it  is  a  mere  trap  to  catch  the  unwary  ;  andi( 
an  action  for  a  breach  of  contract,  it  were  shewn  that  the  artiil 
pufied,  although  sold  at  a  cheap  rate,  turned  out  to  be  of  ii 
ferior  quality,  when  asserted  at  the  time  of  sale  to  be  of 
best  materials  and  superior  workmanship,  I  should  hold  Ai 
the  seller  was  bound  to  take  it  back,  or  make  a  compensatii 
to  the  buyer  in  damages.     These  principles  lead  me  to  deei 
the  present  case  in  favour  of  the  plaintiff.     But  aa  it  was 
at  the  trial  that  the  Court  of  King's  Bench  had  formed  a 
ferent  opinion  in  the  case  of  Gray  v.  Cox^  I  thought  it  unft; 
decide  the  point  at  Nisi  Prius^  although  I  expected  that 
jury  would  have  found  that  the  copper  was  not  properly 
factured,  as  two  scientific  witnesses,  who  were  called  for 
plaintiff,  stated  that  it  was  defective  and  of  an  improper  qualii 
as  sufficient  care  had  not  been  taken  to  prevent  its  imbibi 
too  large  a  quantity  of  oxygen,  or  distributing  it  equally  of 
the  whole  surface,  when  in  the  act  of  smelting.     It  also 
peared,  that  at  the  time  of  the  sale,  there  was  a  great  coropi 
tition  among  the  manufacturers  of  copper,  and  that  it 
frequently  sent  into  the  market  in  a  great  hurry,  and  that  th 
prices  were  lowered  in  consequence  of  such  competition.    A 
though  the  conduct  of  the  defendants  was  most  fair  and  honon 
able,  as  far  as  regarded  the  sale,  yet  the  copper  had  suffered  il 
the  manufacture,  either  through  the  neglect  of  the  workmai,  I 
the  hurried  manner  in  which  it  went  through  the  various  pfi 
cesses.     At  all  events,  it  turned  out  not  to  be  equal  to  tU 
purpose  for  which  it  was  intended,  nor  was  the  plaintiff  sop 
pUed  well,  as  the  jury  expressly  found  that  there  was  li 
intrinsic  defect  in  the  quality  of  the  copper,  which  was  mam* 
factured  by  the  defendants,  and  which  might  have  arisen  froit 
improper  materials,  or  fi-om  neglect  or  want  of  skill  in  tkt 
manufacture.     We  have  been  referred  to  principles  establidied 
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early  authorities,  and  the  case  of  Chandelor  v.  Lopus  has      Jor» 
m  particularly  mentioned,  but  that  does  not  appear  to  me  to      buobt. 
ur  upon  the  question,  as  all  that  the  Court  tfaere  decided  was.  May  25ri82( 
t,  in  order  to  render  the  seller  hable,  there  must  be  either  a 
rranty,  or  a  Mae  representation ;  but  it  does  not  follow  that 
re   must  be  an  express  warranty;   an  implied  warranty 
old  equally  satisfy  the  terms  of  that  decision.     The  same 
[wer  may  be  given  to  the  authorities  in  Rolle's  Ahridgmenl, 
which  we  were  also  referred ;  but  it  is  most  material  to 
isider  the  more  modem  decisions,  and  see  how  they  bear 
m  the  question  before  us,  and  Parkinson  y.  Lee  is  a  leading 
hority  on  the  subject,  although  the  express  point  was  not 
a^  decided,  as  the  Court  only  held,  that  a  warranty  that 
ps  sold  should  be  equal  to  sample,  was  satisfied  by  shewing 
tt  they  were  so,  although  they  were  not  perfectly  good  or 
rchantable.    JSiqMreasio  unius  est  exclusio  aUerius;  and  as 
)  hops  turned  out  to  be  equal  to  the  sample,  the  purchaser 
dd  not  afterwards  say  that  they  were  defective  in  quaUty. 
ere,  too,  the  article  complained  of  was  the  production  of 
tore,  and  its  defect  was  unknown  to  the  sellers ;  whilst  here, 
)  copper  was  manufactured  by  art  and  labour,  and  the  defen- 
ats  themselves  were  the  manufacturers.    In  Parkinson  v.  Lee^ 
r.  Justice  Gross  said,  2  East  321,  ''  The  question  is,  whether, 
the  case  of  a  sale  made  under  the  present  circumstances, 
sre  be  any  implied  undertaking  in  law  that  the  commodity 
merchantable  ?     The  mode  of  dealing  is,  that  the  plaintiff 
ys  hops  from   the  defendant  whom   he  knows  is  not  the 
ower,  by  samples  taken  from  the  pockets,  in  which  the  com- 
Ddity  is  close  packed  f  and  he  concluded  by  saying,  2  East 
!2,  "  The  defendant  merely  sold  what  he  had  before  bought 
ion  the  same  mode  of  examination.^'     That  case,  therefore, 
(ly  appUes  to  a  limited  warranty,  viz.,  that  the  bulk  of  the 
tide  sold  should  correspond  with  the  sample.    It  was  decided 
1802,  and  although  it  was  not  referred  to  in  the  argument 
the  case  of  Lainff  v.  Fidgeon,  which  came  before  this  Court 
1815,  yet  it  cannot  be  supposed  that  Lord  Chiep-Justicb 
[BBS,  who  then  presided,  was  unacquainted  with  it,  when  this 
ry  point  was  decided.     There,  the  plaintiff  declared,  that,  in 
Dsideration  that  he  would  buy  of  the  defendant  divers  goods 
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JoHM  at  an(j  for  reasonable  prices,  to  be  paid  for  by  the  plainti 
Brigbt.  defendant  undertook  to  sell  and  deliver  to  the  plaintifi 
iiaj  2671829.  goods  of  a  good  and  merchantable  quality,  and  to  charge 
and  reasonable  price  for  the  same : — it  was  proved  thj 
.  goods  delivered  were  made  of  inferior  materials,  and  wer 
less  and  unmerchantable,  and  the  Court  held,  that  alt 
there  was  no  express  contract  that  the  articles  should  be 
chantable,  it  resulted  from  the  whole  transaction,  that  th 
cles  were  to  be  merchantable,  that  the  defendant  (the  i 
might  have  rejected  the  order,  but  having  accepted  it,  he 
to  furnish  a  merchantable  article.  The  principle  ded 
from  those  cases  appears  to  be,  that,  if  a  man  sells  goods  j 
ally,  he  undertakes  that  they  are  merchantable  ;  and  if  ] 
them  for  a  particular  purpose,  he  tacitly  undertakes  tha 
shall  be  fit  and  answerable  for  that  purpose.  Here  the  ( 
was  sold  for  the  purpose  of  sheathing  a  ship,  and  it  was  i 
that  it  was  not  fit  for  it.  The  plaintiflf,  therefore,  is  entit 
retain  his  verdict.  The  case  embraces  a  question  of  gre 
portance  to  the  public.  It  will  teach  manufacturers  their 
and  that  they  ought  not  to  attempt  to  undersell  each  otl 
producing  goods  of  an  inferior  quality,  but  to  manufacture 
fit  for  the  purpose  for  which  they  are  sold.  It  will  alsc 
to  protect  the  purchaser  from  imposition,  who  is  neces 
ignorant  of  the  nature  of  the  article  sold,  whilst  the  perso] 
manufactures  it  must,  or  ought  to  know  its  particular  v 
and  qualities. 

Mb.  Justice  Park. — Fully  concurring  as  I  do  with  th 
timents  expressed  by  my  Lord  Chief-Justice,  I  beg  t 
that  I  entertain  no  opinion  adverse  to  the  character  c 
defendants.  The  jury  have  found  that  there  was  an  int 
defect  in  the  quality  of  the  copper,  which  might,  and  was 
probability,  occasioned  by  the  neglect  of  those  whom  the  ( 
dants  employed  to  manufacture  it,  as  it  is  not  to  be  ass 
that  it  was  worked  by  their  own  hands.  But  the  princij 
which  I  found  my  opinion,  is  the  distinction  between  the  i 
facturer  of  an  article  and  the  mere  seller.  The  tenth  i 
on  which  the  jury  have  found  a  verdict  for  the  plaintiff,  i 
that  he  had  bargained  with  the  defendants  to  buy,  and 
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agreed  to  sell  to  him  one  thousand  sheets  of  copper  for  the       Jo"«* 
)oae  of  sheathing  the  bottom  of  a  vessel ;  that  the  defen-      Buobt. 
s,  by  falsely  and  fraudulently  warranting  the  copper,  which  May  2671821 
been  made  and  manufactured  by  them,  to  be  reasonably 
id  proper  for  the  purpose  aforesaid,  sold  it  to  the  plaintiff 

large  sum  of  money.  Which  was  afterwards  paid  by  him 
lie  same  ;  whereas  the  copper,  at  the  time  of  the  sale,  was 
ly  unfit  and  improper  for  the  purpose,  and  became  of  little 
0  use  to  the  plaintiff.  Independently  of  the  evidence  of 
jr,  which  went  to  shew  an  express  warranty  by  the  defen- 
ij  is  there  not,  as  against  the  manufacturer,  in  a  contract 
is  nature,  where  the  purchaser  cannot  see  or  judge  of  the 
Lor  of  the  article,  or  know  its  inherent  qualities  or  defects, 
he  buys  it  for  a  particular  purpose,  is  there  not,  I  ask,  an 
ed  warranty  that  the  article  is  fit  and  proper  for  the  pur- 
for  which  it  is  purchased  1  Here  it  was  proved  that  the 
hing  should  have  lasted  four  or  five  years,  whereas  it 
ne  corroded  and  altogether  useless  in  the  space  of  as 
r  months.  But  it  has  been  said  that  there  is  no  case 
e  there  is  not  an  express  warranty,  in  which  it  is  not  in- 
^nt  on  the  purchaser  to  allege  and  prove  that  the  seller 
'  that  the  article  supplied  was  not  such  as  he  represented 
be  ;  as,  in  an  action  on  the  case  in  the  nature  of  deceit, 
ifravamsn  is  the  deceit,  and  the  gist  of  the  action  is  the 
ler.  But,  in  declaring  on  a  warranty,  it  is  suflScient  to 
D  a  breach  in  general  terms,  and  it  is  impossible  to  know 
lature  of  the  warranty,  or  whether  it  be  express  or  implied, 
rom  the  proof  at  the  trial,  and  it  will  be  then  suflScient  to 

that  a  warranty  may  be  implied  from  the  course  of  deal- 
between  the  parties.  It  is  not  necessary  for  me  to  go 
igh  all  the  cases  which  have  been  cited,  but  merely  to 
to  some  of  them,  and  which  appear  to  me  to  establish  a 
iple  which  will  entitle  the  plaintiff  to  retain  his  verdict. 
;ase  of  Gray  v.  Cox  has  been  relied  on,  both  for  the  plain- 
nd  the  defendants  ;  and  Lord  Chief- Justice  Abbott  is 
ted  to  have  said,  at  Nisi  Pritis,  that,  1  Carr.  and  Paynes 
**  Where  a  commodity  is  sold  for  a  particular  purpose,  it 
be  understood  that  it  is  reasonably  fit  and  proper  for  that 
se."    That  is  not  to  be  considered  as  a  mere  obiter  dictum^ 
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Jom  or  a  hasty  or  accidental  opinion,  for,  although  the  other  judges 
Bright,  appear  to  have  differed  from  his  Lordship  after  the  case  had 
May  2671829.  boon  argued  in  Band  yet,  in  delivering  the  judgment  of  tb 
Court,  he  said  : — ''  At  the  trial,  it  occurred  to  me  that  if  a  p» 
son  sold  a  commodity  for  a  particular  purpose,  he  must  k^ 
understood  to  warrant  it  reasonably  fit  and  proper  for  sodji 
purpose.  I  am  still  strongly  inclined  to  adhere  to  that  opioioi^ 
but  some  of  my  learned  brothers  think  differently.  SuppoeinK 
however,  my  opinion  to  be  correct,  still  the  plaintiffs  have 
declared  on  a  warranty  or  promise  of  that  nature,  but  upoai 
general  warranty,  and  we  are  all  of  opinion  that  such  a  gen( 
warranty  does  not  arise,  nor  can  be  implied  in  law  from  suck 
contract  of  sale  as  the  present.  For  this  reason  we  think, 
the  opinion  expressed  by  me  at  Nisi  Prius  was  incorrect.**- 
and  the  Court  directed  a  new  trial  There,  too,  the  plainti 
averred  that  the  defendants  undertook  to  frimish  copper  sh( 
ing  of  a  good,  sound,  substantial,  and  serviceable  quality, 
evidence  was  given  of  an  express  warranty,  and  the  only 
was,  that  the  plaintiffs  ordered  a  certain  quantity  of  sheai 
and  paid  a  fair  market  price  for  it  But  if  the  declaration 
that  case  had  been  framed  in  the  language  of  the  tenth 
it  is  probable  that  the  evidence  adduced  in  support  of  it  wi 
have  been  deemed  sufficient.  In  Fisher  v.  Samuda  I  was 
sel  for  the  plaintiff,  who  had  paid  for  the  beer  after  an 
had  been  brought  against  him  for  the  price,  and  after  he 
that  it  was  of  a  bad  quality,  for  he  discovered  it  to  be  so, 
unfit  for  the  purpose  intended,  in  July,  which  was  two  moni 
after  the  delivery,  and  yet  he  gave  no  notice  to  the  seller  ll 
take  it  back  till  the  month  of  December  following  ;  and  in  thii 
action  brought  against  him  to  recover  the  price,  he  did  vd 
either  in  bar,  or  reduction  of  damages,  object  to  the  quality  d 
the  article,  so  that  Lord  Ellenborough  said,  that  the  plaintil 
must  be  presumed  to  have  assented  to  its  being  of  a  good 
quality,  and  have  acquiesced  in  the  due  performance  of  the 
contract  on  the  part  of  the  defendants.  That  case,  therefore^ 
does  not  appear  to  me  to  have  any  bearing  upon  the  preseni 
In  Laing  v.  Fidgeon^  the  rule  applicable  to  this  case  is  laid 
down  in  the  strongest  possible  terms,  and  the  authority  of  tbit 
case  has  never  been  questioned.     No  judge  had  more  know- 
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§;e  of  commercial  law  than  my  Lord  Chief-Justice  Gibbs^  Jos 
I  he  there  concurred  with  the  rest  of  the  Court  in  holding,  bug 
t^  although  there  was  no  express  contract  that  the  article  Bfaj^ 
old  be  merchantable,  it  resulted  from  the  whole  transaction 
i  the  article  was  to  be  merchantable.  In  Gardiner  v.  Ghrayy 
ID  Ellekbobouoh  laid  down  the  same  rule,  and  said,  ''  That 
irchaser  has  a  right  to  expect  a  saleable  article,  answering 
description  in  the  contract.  Without  any  particular  war- 
ty, this  is  an  implied  term  in  every  such  contract.  Where 
-e  is  DO  opportunity  to  inspect  the  commodity,  the  maxim 
aveat  emptor  does  not  apply.''  That  appears  to  me  to  be 
f  important,  as  far  as  regards  this  case.  But  it  has  been 
1,  that  the  plaintiff  might  have  had  an  inspection  of  the 
per,  but  it  was  merely  of  its  exterior ;  and  even  the  ship- 
;ht  who  applied  it  to  the  vessel  had  no  means  of  knowing 
intrinsic  qualities  at  the  time.  It  has  been  also  submitted 
IS,  by  way  of  illustration,  that,  if  a  person  order  a  suit  of 
hes  from  a  tailor,  and  they  are  too  small  for  him,  the  latter 

not  have  fulfilled  his  contract ;  but  that  if  he  purchase 
m  at  a  ready-made  shop,  the  rule  of  caveat  emptor  applies ; 
,  in  OkeU  v.  Smith,  Mr.  Justice  Bayley  said :  "  The  plain- 
certainly  is  not  entitled  to  recover  the  full  price  stipulated 
by  the  contract,  according  to  which  he  was  bound  to  fur- 
1  pans  capable  of  answering  the  purposes  for  which  they 
re  ordered."  And  in  Bluett  v.  Osborne,  Lord  Ellenborough 
i  :  "  A  person  who  sells,  impliedly  warrants  that  the  thing 
1  shall  answer  the  purpose  for  which  it  is  sold/'     By  decid- 

that  the  plaintiff  is  entitled  to  retain  his  verdict,  we  shall 
»port  the  interests  of  commerce,  and  if  a  manufacturer  of  an 
icle  represent  it  to  be  fit  for  the  purpose  for  which  it  is 
[uired,  the  law  will  imply  a  warranty  on  his  part  that  it 

JO. 

Kb.  Justice  Burrough. — I  also  think  that  there  is  no  ground 
disturb  this  verdict.  The  question  is  rather  a  question  of 
t  than  of  law,  viz.,  whether  the  contract,  as  laid  in  the  tenth 
int  of  the  declaration,  was  proved  at  the  trial.  I  am  clearly 
opinion  that  it  was.  The  witness  Fisher  stated,  that  the 
intiff  told  him  that  he  was  in  want  of  copper  to  sheathe  a 
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JomEs       vessel ;  that  the  witness  introduced  him  to  the  defendants,  and 
Briqbt.     told  them  the  purpose  to  which  the  copper  was  to  be  applied; 
iiay  2571829.  ^^^^  ^^^  ^^  them  said,  "  We  will  supply  the  plaintiff  wdL* 
The  allegation  in  the  declaration,  that  the  copper  was  ma^ 
and  manufactured  by  the  defendants,  is  distinct  and  positiTie^ 
and  was  not  introduced  by  way  of  parenthesis,  or  uncbri; 
videlicet     It  formed  part  of  the  substance  of  the  declaratidi 
and  if  the  plaintiff  had  not  proved  that  the  copper  was  manK 
factured  by  the  defendants,  he  must  have  been  nonsuited.  Ul 
tenth  count  states  in  substance,  that  the  defendants  sold  tki 
plaintiff  divers  sheets  of  copper,  for  the  purpose  of  sheathing 
ship,  which  copper  had  been  made  and  manufactured  by  th( 
and  which  they  falsely  and  fraudulently  warranted  to  be  fit 
that  purpose.     In  the  case  of  the  King  y.  BoyaUy  2  Burr.  8S 
an  objection  (among  others)  was  taken  afler  verdict,  to  an  ii 
dictment  against  a  parishioner  for  not  sending  out  his  carts 
highway  labour  pursuant  to  an  order  from  the  overseers;- 
that  two  persons  named  in  the  indictment  were  not  suffideni 
alleged  to  be  surveyors  of  the  highways,  as  it  was  only  avem 
that  "  they  being  surveyors,  &c.,"  without  stating  by  whom 
when  they  were  appointed :  but  Lord  Mansfield  held  tlM 
"  being,"  was  a  sufficient  averment.     Here  it  was  alleged  tin 
the  copper  was  manufactured  by  the  defendants,  and  therefi 
it  was  incumbent  on  the  plaintiff  to  prove  that  they  were 
manufacturers.     They  knew  for  what  purpose  the  copper 
wanted,  and  the  whole  of  the  tenth  count  was  proved,  en 
the  words  "  falsely  and  fraudulently,"  and  if  the  article 
nished  was  not  fit  and  proper  for  the  purpose  for  which  it 
ordered,  the  allegation  that  they  falsely  warranted,  was  pro' 
in  substance  ;  for  it  was  shewn  that  the  sheathing  only  lastel 
four  or  five  months,  whereas,  it  ought  to  have  lasted  as  maaf 
years,  and  it  was  also  proved  that  there  was  a  defect  in  tki 
manufacture.    As  therefore  the  copper  was  proved  to  hare 
been  bad,  I  think  that  this  action  was  maintainable.     Tbe  cofi- 
versation  that  took  place  on  the  introduction  of  the  plaintiff  te 
the  defendants,  and  which  was  proved  by  the  witness  Fisher, 
appears  to  me  to  amount  to  an  express  warranty  on  their  part 
that  the  copper  should  be  fit  for  the  purpose  for  which  it  ira« 
required.    That  is  sufficient  to  sustain  the  tenth  count  of  the 
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idaratioii ;  and  the  finding  of  the  jury  is  conclusive  to  she\v       Joms 
lat  the  decay  in  the  copper  was  occasioned  by  some  intrinsic      BmaT. 
feet  in  its  quality.  Majle^im 

Mb.  Justice  Gaselee. — As  the  points  raised  in  this  case 
re  been  so  fnlly  discussed,  both  by  the  Bar  and  the  Bench,  I 
all  merely  make  one  or  two  observations,  without  going  into 
i  question,  whether  the  warranty  was  an  express  or  im- 
ed  warranty.  I  fully  agree  with  the  doctrine  laid  down  by 
ED  Chief-Justice  Abbott,  in  Gray  v.  Gox,  that  where  goods 
!  ordered  and  sold  for  a  particular  purpose,  the  law  implies  a 
iranty  that  they  are  fit  for  that  purpose.  That  was  taken 
granted  in  Fisher  v.  Samuda.  There  it  does  not  appear 
at  the  course  of  dealing  was,  but  the  plaintiff  declared,  that, 
consideration  that  he  had  undertaken  to  buy  of  the  defen- 
it  a  certain  quantity  of  beer,  to  be  shipped  for  Gibraltar,  the 
;er  undertook  to  furnish  and  deliver  good  and  sufiBcient  beer 
that  purpose,  and  assigned  for  breach,  that  the  beer  >vas 
I  and  wholly  unfit  to  be  shipped  for  Gibraltar.  The  plain- 
,  however,  allowed  an  action  to  be  brought  against  him  by 
I  seller,  to  recover  the  pnce,  in  which  action  he  did  not 
ect  to  the  quality  of  the  beer,  but  allowed  the  seller  to 
over  a  verdict  for  the  full  price  agreed  upon.  But  it  has 
m  said,  that  the  verdict  which  the  plaintiff  has  recovered  in 
s  case,  cannot  be  sustained  on  either  of  the  counts  of  the 
?laration ;  as  they  do  not  shew  a  suflScient  contract  of  war- 
ity.  It  appears  to  me  that  the  tenth  count  is  properly 
,med,  and  it  cannot  be  shewn  on  the  face  of  the  declaration 
letlier  a  warranty  be  express  or  implied.  That  fact  can  only 
ascertained  by  proof,  unless  the  warranty  be  in  writing.  As 
whether  the  plaintiff*  might  have  been  nonsuited,  if  he  had 
t  proved  the  defendants  to  have  been  the  manufacturers  of 
B  copper,  I  do  not  take  upon  myself  to  say  ;  but  it  appears 
me  to  be  a  suflScient  allegation  that  they  did  warrant  the 
pper  to  be  fit  and  proper  for  the  purpose  of  sheathing  a  ves- 
.  This  is  not  like  those  cases  where  a  promise  must  be  in 
iting,  and  proved  as  laid.  The  declaration  only  states  that 
5  defendants  agreed  to  sell  the  plaintiff*  copper  for  the  pur- 
ye  of  sheathing  a  vessel ;  and  in  Read  v.  Nash,  1  Wik.  305, 
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joNBs       it  was  held,  that  a  promise  to  pay  damages  by  a  third  penoB, 
B&ioHT.      in  case  the  plaintiff  would  withdraw  his  record,  need  notbeia 
iay  2671829.  Writing,  as  it  was  not  within  the  statute  of  frauds  ;  and  LoK) 
Chief- Justice  Lee  said,  1  Wik.  306,  "  The  true  difference  k 
between  an  original  promise  and  a  collateral  promise ;  the  fint 
is  out  of  the  statute,  the  latter  is  not,  when  it  is  to  pay  tk 
debt  of  another,  which  was  already  contracted.''   Here,  althon^ 
what  took  place  between  the  parties  at  the  time  the  contact 
was  made,   might  not  amount  to  an  express  warranty,  jet 
enough  was  proved  at  the  trial  by  the  witness  Fisher,  fiW 
which  a  warranty  may  be  implied  ;  and  as  the  promise  by  the 
defendants  to  supply  the  plaintiff  well,  was  a  promise  originallj 
made  to  him,  it  need  not  have  been  in  writing  ;  and  parol  e?i- 
dence  was  properly  received  in  proof  of  such  statement.    Thk 
rule  therefore  must  be — 

Discharged. 


Where  a  party  orders  a  known  ascertained  article^  staging  the  pur- 
pose to  which  he  intends  to  apply  it,  there  is  no  implied  warrantj 
on  the  part  of  the  sellers  thai  the  article  is  suitable  for  thai 
purpose. 

CHANTER  V.  HOPKINS. 

Michaelmas  ASSUMPSIT.  The  declaration  stated,  that  the  defendant  wai 
^  *  indebted  to  the  plaintiff  in  the  sum  of  £l5,  16s.,  for  the 
license,  consent,  and  permission  of  the  plaintiff  before  then 
granted  by  him  to  the  defendant  at  his  request,  to  erect  set 
up,  and  use,  at  and  upon  certain  premises  of  the  defendant,  a 
certain  patent  invention,  whereof  the  plaintiff  was  then  the 
owner  and  proprietor,  called  Chanter's  Smoke  Consuming  Fm^ 
nace,  and  to  use  and  apply  the  same  for  the  use  and  benefit  of 
the  defendant ;  which  patent  invention  of  the  plaintiff  the  d^ 
fendant  had  then  erected,  used,  set  up,  and  applied  to  his  ovrn 
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le  and  benefit,  under  and  by  virtue  of  the  said  license  and  chamticb 
srmission.  There  were  also  counts  for  goods  sold,  and  for  HopKiir«. 
oA  and  labour.    Plea,  non-assumpsit.  MkhaUmas 

At  the  trial  before  Gurnby,  B.,  at  the  London  sittings  after  "^^^^  ^®^- 
tt  Easter  Term,  it  appeared  that  the  plaintiff  was  the  pro- 
ietor  of  a  patent  for  the  invention  of  a  furnace  and  stove, 
ring  an  apparatus  for  the  purpose  of  consuming  its  own 
oke.  The  defendant,  a  brewer  at  St.  Ives,  Huntingdonshire, 
plied  to  him  for  one  of  his  patent  furnaces,  by  the  following 
itten  order : — 

«  SL  Ives,  16th  Sept.  1835. 
"  Send  me  your  patent  hopper  and  apparatus,  to  fit  up  my 
Bwing  copper  with  your  smoke-consuming  furnace.    Patent 
^t,  £15,  15s. ;  iron  work  not  to  exceed  £5,  5s. ;  engineer's 
ae  fixing,  7s.  6d.  per  day. 

"  Richard  Hopkins,  Vine  Inn." 

The  furnace  and  apparatus  were  accordingly  sent  in  the 
)Teraber  following,  and  put  up  upon  the  defendant's  premises 
der  the  superintendence  of  a  workman  of  the  plaintiff.  On 
3  plaintiff's  applying  for  payment,  the  following  letter  was 
itten  to  him  by  the  defendant's  attorney  : — 

''  St.  Ives,  28th  Dec.  1835. 
'  Sir, — By  your  contract  with  Mr.  Hopkins,  you  were  to  do 

work  to  his  furnace  in  such  a  way,  that  there  was  to  be  a 
at  saving  of  coals  ;  that  there  was  to  be  no  more  smoke  than 
n  a  common  chimney  ;  that  considerable  time  was  to  be 
ed  in  the  work  of  the  brewery  ;  and  that  there  was  to  be  less 
our  at  the  furnace.  Instead  of  these  advantages,  the  new 
nace  consumes  quite  as  many  coals  as  the  old  one ;  there  is 
ite  as  much  smoke ;  there  are  several  hours'  more  time  con- 
ned in  brewing ;  and  there  is  a  vast  deal  more  labour  at  the 
mace,  and  the  copper  is  very  much  injured.  Under  these 
"comstances,  we  are  directed  by  Mr.  Hopkins  to  apply  to  you 
r  compensation ;  and  unless  the  same  be  made,  and  the  old 
nutce  restored,  within  seven  days  from  this  day,  an  action 
ill  be  brought  against  you  for  the  injury  sustained." 

The  firm  of  which  the  plaintiff  was  a  member,  replied  as 
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Cbantkb 

Ho^9.  "  London,  mth  Dec.  1835. 

Mi<^lidma8  "  Gentlemen, — We  are  not  a  little  surprised  at  the  termB( 
Tenn,  1888.  your  letter  received  yesterday  in  our  Mr.  Chanter's  abseno 
On  examining  our  man,  we  find  the  furnace  he  erected  woikt 
extremely  well  when  he  was  there,  but  he  says  the  fireman  h 
a  determined  opposition  to  it,  and  if  such  be  the  case,  the  ve 
best  of  inventions  cannot  be  made  to  answer.  We  ha?e  i 
difficulty  of  sending  fifty  witnesses  into  Court  to  prove  all^ 
ever  engaged  with  Mr.  Hopkins  ;  we  therefore  distinctly  infix 
you,  we  shall  enforce  the  payment  of  our  demand  on  Mr.  H( 
kins ;  and  if  Mr.  Hopkins  refiises  payment,  we  presume  ] 
will  wish  the  document  sent  you.  You  will  oblige  us  to  i 
Mr.  Hopkins^s  determination ;  ours  you  have  without  alta 
tion.*' 

The  defendant  subsequently  sent  back  the  furnace  to  i 
plaintifi*'s  premises  in  London.  The  plaintiff  proved  thatj 
patent  fiirnace  was  in  much  use,  and  was  an  article  well  knot 
in  the  market ;  and  called  several  witnesses  of  difibrent  tnd 
who  stated  that  they  had  used  the  apparatus  to  much  adfi 
tage,  and  that  it  consumed  a  great  portion  of  its  smoke.  < 
the  other  hand,  the  defendant  proved  that  it  had  not  been 
any  service  on  his  premises  ;  and  he  ofiered  evidence  of  ct 
versations  with  the  plaintiff*  before  the  order  was  given,  for  1 
purpose  of  shewing  that  the  plaintiff*  knew  the  apparatus  i 
to  be  used  in  a  brewery,  for  which  it  was  alleged  that  it  i 
not  suitable.  No  fraud,  however,  was  imputed  to  the  plainl 
This  evidence  was  objected  to,  but  the  learned  Judge  recrii 
it,  subject  to  the  opinion  of  the  Court  as  to  its  admissibifi 
It  was  contended  for  the  defendant,  that  under  the  circa 
stances,  there  was  an  implied  warranty  on  the  part  of  I 
plaintiff*,  that  a  smoke-consuming  furnace  should  be  fiirnisl 
to  the  defendant  which  should  be  useful  in  a  brewery.  1 
learned  Judge  reserved  leave  to  the  defendant  to  enter  a  i 
diet  for  him,  if  the  Court  should  be  of  that  opinion  :  and,  un 
his  direction,  a  verdict  was  found  for  the  plaintifif,  dama 
£15,  1 5s.  ;  the  jury  stating  also,  in  answer  to  a  question  fi 
the  learned  Judge,  that  in  their  opinion  the  patent  furnace 
useless  to  the  defendant  as  a  brewer. 
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iES  baviog  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
lant,  pursuant  to  the  leave  reserved,  or  for  a  new  trial,  or 
ace  the  damages ; 

«  and  SAUimBRS  now  appeared  to  shew  cause  ;  but  the 
called  upon 


CHAMTtR 

V. 

HoPKum. 

Michaelnuui 
Term,  1888. 


B8  TO  SUPPORT  THE  RULE. — The  written  order  itself, 
was  accepted  by  the  plaintiff,  imports  an  implied  war- 
that  the  furnace  supplied  to  the  defendant  shall  consume 
1  smoke.  It  is  there  designated  ''  Chanter  Smoke-Con- 
;  Furnace,''  and  the  plaintiff  is  informed  that  the  defen- 
I  about  to  use  it  as  a  brewer.  The  circumstances  under 
the  written  contract  was  made,  as  they  appear  from  the 
K)ndence  and  the  conversations  with  the  plaintiff,  were 
ridence  to  apply  the  contract.  They  shewed  that  the 
Bf  knew  the  apparatus  was  to  be  used  for  a  brewery, 
3re  admissible  in  evidence  to  put  a  sense  upon  the  writ- 
itract,  and  to  shew  that  it  imported  an  implied  warranty 
he  fiimace  should  consume  the  smoke  in  a  brewery. 
B,  B. — The  whole  turns  on  the  construction  of  the  written 

you  cannot  import  any  addition  into  it  which  is  not  in 
5 ;  and  you  do  not  impute  fraud.]  The  written  order 
then,  contains  an  implied  warranty  that  the  apparatus,  if 
'ly  used,  shall  be  fit  for  the  purpose  of  a  brewery.  Jones 
jhtf  5  Bing.  533 ;  3  M.  and  P.  155,  is  an  authority 
ly  in  favour  of  the  defendant.  There  the  plaintiff  pur- 
[  from  the  warehouse  of  the  defendant,  the  manufacturer, 
'•sheathing  for  a  ship ;  and  the  defendant,  who  knew  the 
se  for  which  it  was  wanted,  said,  "  I  will  supply  you 

It  was  held  that  this  was  an  implied  warranty  that  the 
•  was  fit  for  that  purpose.  Best,  C.  J.,  says — "  In  a 
ct  of  this  kind  it  is  not  necessary  that  the  seller  should 
I  warrant ;'  it  is  enough  if  he  says  that  the  article  which 
!s  is  fit  for  a  particular  purpose.  But  I  wish  to  put  the 
1  a  broad  principle.  If  a  man  sells  an  article,  he  thereby 
its  that  it  is  merchantable — ^that  it  is  fit  for  some  pur- 
If  he  sells  it  for  a  particular  purpose,  he  thereby  war- 
;  fit  for  that  pui^pose."     In  the  previous  case  of  Qray  v. 
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Gox,  4  B.  and  Or.  108  ;   6  i).  and  R.  200  ;   1  a  and  P.  184, 
there  cited,  Abbott,  C.  J.,  had  laid  down  the  same  doctrine  at 
Maohaeimas   ^^  Pr%u8y  and  it  undoubtedly  appears  that  his  opinion  im 
Term,  1888.   j^qj  supported  by  the  rest  of  the  Court ;  but  the  case  was  de- 
cided on  a  different  ground,  viz.,  that  an  allegation  of  a  ym- 
ranty  that  the  copper  purchased  should  be  ^'  good,  sound,  snb^ 
stantial,  and  serviceable  copper,'*  was  not  proved  by  mi 
shewing  a  purchase  of  copper-sheathing  at  the  ordinary  mi 
price.     The  case  of  Street  v.  Blayy  2  B.  and  Add.  456,  is  ei 
stronger  than  that  of  Jones  v.  Brighty  since  it  not  only 
that  the  purchaser  may,  under  such  circumstances,  insist  on 
breach  of  warranty,  but  lays  it  down  that,  if  he  have  no  op] 
tunity  of  ascertaining  the  quality  of  the  chattel  before  he  oi 
it,  he  may,  if  it  do  not  answer  the  warranty,  rescind  the 
tract  and  return  the  chattel,  after  having  kept  it  a  reasont 
time  for  the  purpose  of  trial.     Lord  Tenterdek  says, — "  It 
to  be  observed,  that  although  the  vendee  of  a  specific  chati 
delivered  with  a  warranty,  may  not  have  a  right  to  return 
the  same  reason  does  not  apply  to  cases  of  executory  control 
where  an  article,  for  instance,  is  ordered  from  a  manufiEieti& 
who  contracts  that  it  shall  be  of  a  certain  quality,  or  fit  for 
certain  purpose,  and  the  article  sent  is  such  as  is  never 
pletely  accepted  by  the  party  ordering  it.     In  this  and  sinul 
cases,  the  latter  may  return  it  as  soon  as  he  discovers  the 
feet,  provided  he  has  done  nothing  more  in  the  meantime  th 
was  necessary  to  give  it  a  fair  trial.*'     This  was  an  execuifl 
contract  of  the  kind  here  spoken  of ;  it  was  not  the  case  < 
specific  chattel,  definitively  ascertained  and  appropriated  to 
buyer.     [Parke,  B. —  Here  the  written  order  defines  the 
that  is  wanted,  viz.,  a  smoke-consuming  furnace  according 
the  plaintiff's  patent — if  that  article  is  supplied,  the  order 
complied  with.     The  difference  between  this  case  and  thai 
Jones  V.  Bright^  is,  that  here  the  subject  of  the  contract  is 
fined,  and  defined  accurately,  by  the  buyer.     The  object  I 
which  he  wanted  it  is  immaterial ;  that  is  his  own  affair, 
article  being  accurately  defined  independently  of  that  obj< 
Suppose  the  order  were  for  a  horse  to  draw  the  buyer's  cdj 
riage,  would  there  not  be  an  implied  warranty  that  the  hotfj 
should  be  fit  for  that  purpose  ?     [Parke,  B, — That  is  not  iU 
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mme  case  ss  this  :  there  the  seller  knows  the  object  for  which     cbajitor 
he  borse  is  wanted,  and  no  particular  horse  is  specified :  but     hopkims. 
iippose  the  buyer  said,  "  send  that  bay  horse  in  the  third  stall   MiohaeLnM 
if  your  stable  to  draw  my  carriage/'  then  if  it  did  not  draw  the   '^®™'»  '®^- 
arriage,  it  would  be  the  buyer's  concern.] 
At  all  events  the  evidence  was  admissible  in  reduction  of 
amages  ;  Street  v.  Blay.     [Parke,  B. — I  do  not  see  how  you 
in  reduce  the  damages ;  the  article  ordered  is  supplied,  and 
16  price  of  the  patent  right  is  fixed  by  the  defendant  himself 
t  fifteen  guineas.] 


LoBD  Abikoer,  C.  B. — I  think  the  rule  must  be  discharged. 
L  good  deal  of  confusion  has  arisen  in  many  of  the  cases  on 
lis  subject,  from  the  unfortunate  use  made  of  the  word  "  war- 
inty."  Two  things  have  been  confounded  together.  A  war- 
mty  is  an  express  or  implied  statement  of  something  which 
lie  party  undertakes  shall  be  part  of  a  contract ;  and  though 
urt  of  the  contract,  yet  collateral  to  the  express  object  of  it. 
kit  in  many  of  the  cases,  some  of  which  have  been  referred 
D»  the  circumstance  of  a  party  selling  a  particular  thing  by  its 
roper  description,  has  been  called  a  warranty  ;  and  the  breach 
f  such  contract,  a  breach  of  warranty  ;  but  it  would  be  better 
0  distinguish  such  cases  as  a  non-compliance  with  a  contract 
ridch  a  party  has  engaged  to  fulfil ;  as  if  a  man  ofiers  to  buy 
eas  of  another,  and  he  sends  him  beans,  he  does  not  perform 
k  contract ;  but  that  is  not  a  warranty  ;  there  is  no  warranty 
iat  he  should  sell  him  pease  ;  the  contract  is  to  sell  pease, 
id  if  he  sends  him  anything  else  in  their  stead,  it  is  a  non- 
Brformance  of  it.  So  if  a  man  were  to  order  copper  for 
keathing  ships — that  is  a  particular  copper,  prepared  in  a 
irticular  manner  ;  if  the  seller  sends  him  a  different  sort,  in 
bat  case  he  does  not  comply  with  the  contract :  and  though 
htt  may  have  been  considered  a  warranty,  and  may  have  been 
uged  under  the  class  of  cases  relating  to  warranties,  yet  it  is 
lot  properly  so.  Now,  in  the  present  case,  the  question  is, 
Riether  or  no  the  order  has  not  been  complied  with  in  its 
erois  ?  What  is  the  order  i  It  is  an  order  for  one  of  those 
Dgines  of  which  the  plaintiff  was  known  to  be  the  patentee ; 
9  was  not  obliged  to  know  the  object  or  use  to  which  the 
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defendant  meant  to  apply  it ;  and  it  is  admitted  there  ifi 
fraud.  If,  when  the  pkdntiff  received  such  an  order,  he 
known  it  could  not  he  so  appUed,  and  felt  that  the  defenc 
was  under  some  misapprehension  on  the  suhject,  and  that 
was  buying  a  thing  on  the  supposition  that  he  could  apjdy  i 
that  use,  when  the  plaintiff  very  well  knew  he  could  not,  in  \ 
case  it  might  affect  the  contract  on  the  ground  of  the  suppresf 
of  a  material  fact ;  that  might  be  a  question  for  the  jury.  C 
the  terms  of  the  contract  were  proposed  by  the  plaintiff  himi 
such  as,  ^'  I  will  send  you  one  of  my  smoke-consuming  i 
naces,  which  shall  suit  your  brewery ;"  in  such  case  that  wc 
be  a  warranty  that  it  diould  suit  a  brewery.  But  in  this  ( 
no  fraud  whatever  is  suggested ;  and  the  case  is  that  of 
order  for  the  purchase  of  a  specific  chattel,  which  the  bu 
himself  describes,  believing,  indeed,  that  it  will  answer  a  { 
ticular  purpose  to  which  he  means  to  put  it ;  but  if  it  does  i 
he  is  not  the  less  on  that  account  bound  to  pay  for  it  ! 
seller  does  not  know  it  will  not  suit  his  purpose,  and  the  c 
tract  is  complied  with  in  its  terms.  It  appears  to  me  that  i 
is  the  ordinary  case  of  a  man  who  has  had  the  misfortmu 
order  a  particular  chattel,  on  the  supposition  that  it  will  ans 
a  particular  purpose,  but  who  finds  it  will  not.  I  think  ther 
no  ground  at  all,  therefore,  to  disturb  the  verdict. 


Parke,  B. — I  also  think  there  is  no  ground  in  this  case 
disturbing  the  verdict.  The  rule  of  law  is  dear,  that  you  < 
not  add  to  or  diminish  a  written  contract  by  anything  in  p 
which  may  have  occurred  between  the  parties.  If  indeed  tl 
has  been  any  fraudulent  representation,  the  buyer  may  reli 
himself  from  the  contract  on  the  ground  of  fraud  ;  but  here 
defendant  does  not  pretend  to  impute  fraud  to  the  plain 
He  cannot  then  be  allowed  to  give  parol  evidence  as  to  i 
warranty  not  contained  in  the  agreement  itself ;  and  the  qi 
tion  is  therefore  reduced  to  the  construction  of  the  words  of 
agreement,  as  contained  in  the  order.  Now  I  agree  with 
authority  which  Mr.  Bylbs  has  referred  to,  of  Jones  v.  Bri 
that  if  an  order  is  given  for  an  undescribed  and  unascertai 
thing,  stated  to  be  for  a  particular  purpose,  which  the  mi 
facturer  supplies,  he  cannot  sue  for  the  price,  unless  it  < 


COKTBACT  OF  SALE. 


875 


uiawer  the  purpose  for  which  it  was  supplied.  The  case  may  chahtm 
be  illustrated  by  the  example  which  has  been  already  referred  HopiuMf. 
^  Suppose  a  party  offered  to  sell  me  a  horse  of  such  a  Mic^i^as 
isBcription  as  would  suit  my  carriage ;  he  could  not  fix  on  me  ^®"^  ^^®' 
kfiabUi^  to  pay  for  it>  unless  it  were  a  horse  fit  for  the  purpose 
i  was  wanted  for ;  but  if  I  describe  it  as  a  particular  bay 
in  that  case  the  contract  is  performed  by  his  sending 
honie ;  'and  it  appears  to  me  that  the  present  is  a  similar 
The  order  is — "  Send  me  your  patent  hopper  and  ap- 
to  fit  up  my  brewing  copper  with  your  smoke-consum- 
fomace."  The  purchase  is  of  a  defined  and  well-known 
16.  The  plaintiff  has  performed  his  part  of  the  contract 
1^  sending  that  machine  ;  and  it  is  the  defendant's  concern 
iiwiher  it  answers  the  purpose  for  which  he  wanted  to  use  it 
root.  As  I  read  the  contract,  all  the  plaintiff  has  to  do  is  to 
his  patent  machine,  and  whether  it  answers  the  purpose 
defendant  or  not,  with  that  the  plaintiff  has  nothing  to 
he  has  furnished  the  machine  contracted  for,  and  he  is 
led  on  that  contract  to  recover  the  stipulated  price,  name- 
ly fifteen  guineas.  On  these  grounds,  it  appears  to  me  that 
he  Terdict  was  right,  and  that  the  rule  ought  to  be  discharged. 

GuBNBY,  B.,  concurred. 

Rule  discharged. 


Wkere  a  seller  is  informed  by  the  purchaser  of  the  purpose  for  which 
an  article  is  wanted,  and  the  purchaser  relies  upon  the  skill  and 
judgment  of  the  seller  in  furnishing  an  article  suitable  for  that 
purpose,  there  is  an  implied  warranty  on  the  part  of  the  seller 
that  the  article  is  reasonably  fit  and  proper  for  that  purpose, 

BROWN  V.  EDGINGTON. 


This  was  an  action  on  the  case  for  an  alleged  breach  of  June  so,  i84i 
arranty  on  the  sale  of  a  rope.  e. 

The  declaration  stated  that  the  plaintiff,  before  and  at  the  2  8.  x  a.  49( 


876  CONTRACT  OF  SALE. 

Bbown  time  of  the  committing  of  the  grieyances  by  the  defei 
Edowoton.  thereinafter  mentioned,  carried  on  the  trade  and  businesf 
jaiie«M8^i-  wine  and  spirit  merchant,  at  a  certain  warehouse  and  pre 
with  the  appurtenances,  situate  in  Lawrence  Pountney  Lj 
the  city  of  London,  and  during  all  the  time  aforesaid  U8< 
employed  a  certain  crane,  with  ropes  and  appurtenances  1 
belonging,  in  and  at  the  said  warehouse  and  premises, 
way  of  his  trade  and  business,  for  the  purpose  of  hauli 
letting  down,  suspending,  and  moving  in  and  out  of  and 
the  said  warehouse  and  premises,  pipes,  puncheons,  and 
heavy  casks  of  wine  and  spirits,  as  occasion  might  re 
and  thereupon,  to  wit,  on  the  dth  September  1837,  the 
dant,  having  notice  of  the  premises,  and  being  a  dealer  in 
amongst  other  things,  the  plaintiff  then  bargained  and 
with  the  defendant  to  buy  of  him  (amongst  other  things) 
way  of  the  defendant's  business,  at  and  for  a  reasonabL 
to  be  therefore  paid  by  him,  a  rope,  to  be  made  by  the 
clant  for  the  plaintiff,  to  be  used  in  the  said  crane  and 
tenances  in  and  at  the  said  warehouse  and  premises  in  tl 
of  the  said  wine  and  spirit  trade  and  business,  for  the  i 
of  hauling  up,  letting  down,  suspending,  and  moving  in, 
and  about  the  said  warehouse  and  premises,  pipes,  pun( 
and  other  heavy  casks  of  wine  and  spirits  as  aforesaic 
retained  the  defendant  to  put  up,  splice,  fix,  and  adji 
same  rope,  ready  for  use,  in  the  said  crane  as  afores£ 
reward  to  the  defendant  in  that  behalf;  and  the  def 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in  pre 
fulfilment  of  the  said  agreement,  by  falsely  and  fraud 
warranting  and  representing  to  the  plaintiff  that  a  certai 
produced  by  the  defendant  was  made  in  pursuance  of  tl 
agreement,  and  was  good  and  fit  for  the  purpose  of  bein 
in  the  said  crane  and  appurtenances  in  and  at  the  said 
house  and  premises,  in  the  way  of  the  said  trade  and  bi 
for  the  purposes  in  that  behalf  aforesaid,  sold  and  delivei 
said  last-mentioned  rope  to  the  plaintiff  for  the  said  pri< 
put  up,  spliced,  fixed,  and  adjusted  the  same  for  use  in  tl 
crane  as  aforesaid,  for  reward  as  aforesaid,  which  saic 
and  reward  were  afterwards,  to  wit,  on  the  30th  Decern 
the  year  aforesaid,  paid  by  him  to  the  defendant  for  the 
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■riiereas  in  truUi  and  in  fact  the  last-mentioned  rope,  at  the  Bbowv 
lime  of  the  said  warranty,  representation,  and  sale,  was  not  EDonroxoH. 
pood  or  fit  for  the  purpose  or  use  in  that  behalf  aforesaid,  but  jone^isii 
WBs  then  very  bad,  unfit,  and  improper  for  that  purpose  or  use, 
\nd  was  made  of  old,  bad,  and  improper  materials,  and  badly 
did  insufficiently  made ;  of  all  which  premises,  the  defendant, 
t,  the  time  of  the  said  sale,  warranty,  and  representation,  had 
sowledge  and  notice  :  And  the  plaintifi*  in  fact  said,  that  the 
lefendant,  by  means  of  the  premises,  on  the  day  and  year 
irst  aforesaid,  falsely  and  fraudulently,  and  for  the  sake  of  un- 
ost  gain,  deceived  the  plaiutifi*  on  the  sale  of  the  said  rope  as 
(foresaid ;  that  he,  confidiug  in  the  said  warranty  and  repre- 
eDtation  of  the  defendant,  did,  from,  &c.,  till  and  at  the  time  of 
iie  occurrence  of  the  loss  and  damage  therein  mentioned,  use 
ind  employ  the  said  crane,  rope,  and  appurtenances  in  and  at 
the  said  warehouse  and  premises  in  the  way  of  the  said  trade 
md  business,  for  the  said  purpose  of  hauling  up,  letting  down, 
nspending,  and  moving  in  and  out  of  and  about  the  said  ware- 
hoQse  and  premises,  pipes,  puncheons,  and  other  heavy  casks  of 
tine  and  spirits  as  occasion  required,  which  the  plaintifi*  but 
br  the  representation  and  warranty  aforesaid  would  not  have 
ilone ;  and  that,  while  the  plaintiff*  so  carried  on  the  said  busi- 
ness as  aforesaid,  to  wit,  on  the  20th  February  1839,  while  the 
ofadntiff,  confiding  in  the  said  representation  and  warranty 
Bade  by  the  defendant,  and  believing  the  same  to  be  true,  was 
^  his  servants  using  the  said  rope  so  sold  as  aforesaid  in  the 
iid  crane  and  appurtenances  at  the  said  warehouse  and  pre- 
aises,  in  the  way  of  the  said  trade  and  business,  in  hauling  up, 
upending,  and  moving  out  of  the  said  warehouse  and  premises 
I  certain  pipe  of  wine  of  the  plaintiflF,  of  great  value,  to  wit,  of 
ttie  value  of  £100,  the  said  last-mentioned  rope,  by  reason  of 
its  being  so  bad,  unfit,  and  improper  for  that  purpose  as  afore- 
ittd,  and  made  of  such  old,  bad,  and  improper  materials,  and 
m  badly  and  insufficiently  made  as  aforesaid,  then  gave  way 
tod  broke,  and  thereby  the  said  pipe  of  vnne  fell  to  the  ground, 
and  the  said  pipe  was  broken,  shattered,  staved  in,  and  spoilt, 
and  the  wine  in  the  said  pipe  was  spilt,  scattered,  spoilt, 
md  poured  out  upon  the  ground,  and  thereby  became  and  was 
rholly  lost  to  the  plaintiff*;  and  by  reason  of  the  premises  the 
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BmowH  said  rope  had  become  and  was  of  no  use  or  value  to  ihe  plain- 
EiMiiiraTON.  tiff,  and  the  plaintiff  had  also  been  obliged  to  lay  out  and  hal 
runelcrisii.  expended  £10  in  purchasing  and  putting  up  a  new  rope  for  tk 
said  crane  in  lieu  of  the  said  bad  rope  sold  by  the  defendant « 
aforesaid ;  and  the  plaintiff  had  been  and  was  by  means  of  tk 
premises  otherwise  greatly  injured  and  damnified  ;  to  the  plaiih 
tiff's  damage  of  £100,  &c. 

Plea — Not  guilty.  \ 

The  cause  was  tried  before  Maule,  J.,  at  the  sittings  k 
London  after  the  last  Term.     The  facts  that  appeared  in  evi 
dence  were  aa  follow : — The  plaintiff  was  a  wine  and  spa 
merchant  carrying  on  business  in  Lawrence  Pountney  Lana 
The  defendant  called  himself  a  manufacturer  of  tents  and  mai 
quees,  rick-cloths,  tarpaulins,  ropes,  &c.    On  the  30th  Ai^ 
1837,  a  clerk  in  the  employ  of  the  plaintiff  called  at  the  defia 
dant's  shop  in  Duke  Street,  Smithfield,  and  ordered  a  m 
crane  rope,  to  be  fixed  at  the  premises  of  the  plaintiff!    H 
defendant's  foreman  went  to  the  premises  for  the  purpoaei 
ascertaining  the  quality  and  dimensions  of  the  rope  requim 
was  informed  of  the  purposes  for  which  it  was  to  be  used,  aa 
said  that  a  rope  must  be  made.     The  defendant,  not  being  i 
fact  a  rope-maker,  sent  the  order  to  one  Dunn,  a  rope-maker  a 
Stepney,  who,  however,  did  not  make  the  rope  himself  but  pro 
cured  it  to  be  made  by  one  Skinner.     The  rope  was  fixed  ii 
the  plaintiff's  crane  by  a  servant  of  the  defendant  on  the  St 
September  1837.     On  the  20th  February   1839,  whilst  th 
plaintiff's  servants  were  in  the  act  of  removing  a  pipe  of  ptf 
wine  from  the  warehouse  to  a  cart  by  means  of  the  crane^  A 
rope  broke  and  the  cask  was  precipitated  into  the  street  afl 
stove  in,  and  the  wine  wholly  lost.     There  was  conflicting  evi 
dence  as  to  the  quality  of  the  rope — ^the  plaintiff's  witnesM 
describing  it  as  having  been  badly  manufactured,  and  of  inftrii 
material ;  the  defendant's  witnesses,  on  the  other  hand,  atff 
ring  that  the  material  was  of  the  best^  and  the  woikmanabifi 
unexceptionable.     The  defendant  also  attempted  to  shew  tJiil 
the  breaking  of  the  rope  was  occasioned  by  the  &ulty  coa^ 
struction  of  the  crane  :  but  it  appeared  that  a  former  rope  hiA; 
stood  the  wear  of  twelve  years.  ; 

The  contention  on  the  part  of  the  plaintiff  wan,  that  tbfr 
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lant^  having  represented  himself  to  be  the  maker  of  the      Bbi>wv 
uid  knowing  the  pdrpose  for  which  it  was  required,  im-    SDonoiov. 
'  warranted  that  the  rope  furnished  was  reasonably  fit  jimelo^iaii 
t)per  for  that  purpose  :  and  Jones  y.  Bright^  3  M.  and  P. 
Bing.  533,  was  relied  on. 

the  defendant  it  was  submitted,  that,  there  being  no 
ce  of  an  express  warranty,  and  the  defendant  not  being 
kker  of  the  rope,  he  could  not  be  liable  for  any  latent 

Gray  v.  Cox,  6  D.  and  R  200,  4  B.  and  C.  108 ;  but 
was  incumbent  on  the  plaintifi*  to  shew  that  the  defen- 
new  at  the  time  that  the  rope  was  unfit. 

learned  Judge  left  it  to  the  jury  to  say  whether  or  not 
pe  was  reasonably  fit  for  the  purpose  for  which  to  the 
ant's  knowledge  (the  knowledge  of  the  foreman  being 
3  purpose  the  knowledge  of  the  master)  it  was  furnished, 
unfit,  whether  the  defendant  knew  that  it  was  so. 
jury  returned  a  verdict  for  the  plaintiff,  damages  £40, 
mnying  it  with  a  negation  of  any  ''  guilty  knowledge'^  in 
fendant :  and  leave  was  reserved  to  the  defendant  to 

0  enter  a  nonsuit  if  the  Court  should  be  of  opinion  that 
ce  of  the  scienter  was  necessary  to  entitle  the  plaintiff 
atain  the  action. 

NKELL,  Serjeant,  in  Hilary  Term,  1840,  obtained  a  rule 
xx)rdingly. — Conceding  that  the  scienter  need  not  be 
:  where  there  is  an  express  warranty — Williamson  v, 
I,  2  East  446 — he  submitted  that  the  plaintiff,  failing  to 
an  express  warranty,  and  being  driven  to  rely  on  the 

1  deceit,  was  bound  to  prove  the  defendant's  knowledge 
unfitness  of  the  article  for  the  purpose  for  which  he  sup- 
it  ;  and  that,  though  a  warranty  that  the  article  is 
ably  fit  for  the  purpose  for  which  it  is  designed  may  be 
i  where  the  vendor  is  himself  the  manufacturer,  as  .in 
V.  Bright^  it  is  otherwise  where  he  is  a  mere  salesman. 

:pas>  Serjeant,  and  Gbay,  now  shewed  cause. — The  de- 
Dn  alleges  both  a  fraud  and  a  warranty  ;  but  if  the  latter 
red,  the  scienter  need  not  be ;  Williamson  v.  Allison^  2 
46*     It  is  admitted  that  where  the  vendor  is  himself  the 
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BRoim  manufacturer  of  the  article,  a  warranty  is  implied :  but 
EDonroioir.  Said  that  Otherwise  it  is  not.  The  later  authorities,  how< 
Jiinei^i84i.  shcw  that  there  is  no  foundation  for  this  supposed  distinc 
In  Grayy.  Cox,  4  B.  and  G.  108,  6  D.  and  R.  200,  1  C.ai 
187,  where  the  plaintiffs  declared  in  assumpsit  on  an  im 
warranty  of  copper-sheathing,  the  impression  of  Lokd  Tsii 
DEN  was,  that  ''  if  a  person  sold  a  commodity  for  a  parti 
purpose,  he  must  be  understood  to  warrant  it  reasonab 
and  proper  for  such  purpose/'  It  is  true  the  other  Judg« 
some  of  them,  entertained  a  different  opinion ;  but  the  gr 
of  this  difference  does  not  appear,  though  probably  it  was 
the  defendants  were  not  the  manufacturers  of  the  co 
That  case  is  no  authority  for  the  defendant  It  may  be 
ceded,  that  if  the  plaintiff  had  gone  to  the  defendant's  i 
and  himself  selected  the  rope,  no  implied  warranty  could 
arisen.  But  here  the  plaintiff  himself  exercised  no  judgn 
the  defendant,  knowing  the  purpose  for  which  the  rope 
required,  undertook  to  furnish  it,  and  thus  impliedly  warm 
that  it  should  be  a  rope  fit  for  that  purpose  ;  he  ther 
stands  in  precisely  the  same  situation  as  if  he  had  been 
actual  manufacturer  of  it.  If  this  had  been  an  action  bro 
for  the  price  of  the  rope,  the  vendor  could  only  recover  oi 
footing  of  the  article  being  fit  for  the  purpose ;  Street  v.  j 
2  B.  and  Ad.  456.  Laing  v.  Fidgeon,  6  Taunt.  108,  and  i 
V.  Osborne,  1  Stark  384,  are  also  authorities  to  shew  that  a 
son  who  sells  manufactured  goods,  impliedly  warrants  that 
shall  answer  the  purpose  for  which  they  are  sold.  Best,  ( 
in  Jones  v.  Bright,  3  M.  and  P.  155,  5  Bing.  533,  likens 
bowsprit  in  Blvstt  v.  Osborne  to  the  case  of  a  horse,  on  the 
of  which,  in  the  absence  of  an  express  warranty,  the  sell 
not  responsible  for  latent  defects.  Jones  v.  Bright  is  din 
in  point,  and  if  that  case  be  law,  it  is  decisive  of  the  pre 
There  the  defendants  supplied  copper-sheathing  for  the  p 
tiff's  vessel,  which  turned  out  to  be  useless  in  a  short  1 
owing,  as  the  jury  found,  to  an  inherent  defect  in  its  qua! 
and  it  was  held  that  the  plaintiff  was  entitled  to  rec 
damages  in  an  action  on  the  case  in  the  nature  of  dc 
although  no  fraud  was  imputed  to  the  defendant.  It  is 
that  some  of  the  Judges  in  that  case  lay  some  stress  upon 


me  your  patent  hopper  and  apparatus,  to  fit  up  my  ;H( 

g  copper  with  your  smoke-consuming  furnace:  patent 
£l5,  15s. ;  iron- work  not  to  exceed  £5,  5s. ;  engineer's 
dng,  7s.  6d.  per  day.''  The  plaintiff*  accordingly  put  up 
defendant's  premises  one  of  his  patent  furnaces,  but  it 
md  not  to  be  of  any  use  for  the  purposes  of  a  brewery, 
LS  returned  to  the  plaintiff* :  and  it  was  held  (no  fraud 
mputed  to  the  plaintiff*)  that  there  was  not  an  implied 
ty  on  his  part  that  the  furnace  supplied  should  be  fit  for 
rposes  of  a  brewery  ;  but  that  the  defendant  having  de- 
)y  the  order  the  particular  machine  to  be  supplied,  the 
or  performed  his  part  of  the  contract  by  supplying  that 
le,  and  was  entitled  to  recover  the  whole  £15,  15s.,  the 
>f  the  patent  right.  In  the  course  of  the  argument, 
,  B.,  observed  : — "  The  difference  between  this  case  and 
'  Jones  V.  Bright  is,  that  here  the  subject  of  the  contract 
led,  and  defined  accurately,  by  the  buyer.  The  object 
Lch  he  wanted  it  is  immaterial."  And  in  delivering  his 
3nt,  the  same  learned  Baron  says  : — "  I  agree  with  the 
ity  which  Mr.  Byles  has  referred  to,  of  Jones  v.  Bright ^ 
an  order  is  given  for  an  undescribed  and  unascertained 
stated  to  be  for  a  particular  purpose,  which  the  mann- 
er supplies,  he  cannot  sue  for  the  price,  unless  it  does 
r  the  purpose  for  which  it  was  supplied."  But  the  exam- 
gives  in  illustration  shews  that  this  doctrine  does  not 
exclusively  to  the  case  of  a  sale  by  the  manufacturer. 
K)se,"  he  says,  "  a  party  offered  to  sell  me  a  horse  of  such 
ription  as  would  suit  my  carriage ;  he  could  not  fix  on 
lability  to  pay  for  it,  unless  it  were  a  horse  fit  for  the 
SB  it  was  wanted  for :  but  if  I  describe  it  as  a  particular 
irse,  in  that  case  the  contract  is  performed  by  his  sending 
orse.''  Parkinson  v.  Lee^  2  East  314,  was  the  case  of  a 
IT  sample,  the  only  warranty  being  that  the  bulk  answered 
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Bbowh      the  sample,  which  the  jury  findiug  it  did,  it  was  held  that  the 

&KUHGTOV.    buyer  was  without  remedy,  though  the  hops  were  unmerchaiit* 

Jiiiielori84i.  ^^^^*     There  the  rule  caveat  emptor  properly  applied.    Hen 

the  defendant  may  be  taken  to  have  been  the  manufacturer  of ^ 

the  rope. 

Talfoujeu)  and  Chankbll,  Serjeants,  in  support  of  the  \ 
— ^Undoubtedly  the  scienter  is  immaterial  where  there  ni 
warranty,  either  express  or  implied.  The  position  establi 
in  Jones  v.  Bright — that  a  warranty  is  to  be  implied  where  1 
seller  of  the  goods  is  the  manufacturer  of  them,  and  knows  I 
purpose  for  which  they  are  to  be  used — may  also  be 
But  that  case  affords  no  authority  for  applying  the  doctrine^ 
a  sale  of  goods  by  the  manu&cturer  without  such  knowh 
or  by  one  who,  having  such  knowledge,  is  not  the  manu 
turer.  Here  the  defendant  was  not  the  manufiu^urer  of  \ 
rope :  he  is  not  so  charged  in  the  declaration,  as  were 
defendants  in  Janes  v.  Bright.  He  might  have  purchased  I 
rope  ready-made  from  one  having  a  larger  stock  than 
Could  he  in  that  case  have  been  charged  as  the  maker  (tf  i|| 
It  is  quite  clear  that  Best,  C.  J.,  in  Jones  v.  Bright^  ne 
intended  to  extend  the  doctrine  of  implied  warranty  bej 
the  manufacturer  :  this  appears  from  the  authorities  he  dtee  i 
well  as  the  language  he  uses :  professing  to  put  his  de 
upon  a  "  broad  principle,*'  he  says  : — "  I  am  clearly  of  opii 
that,  if  a  man  manufactures,  and  sells  the  article  he  makes,  1 
thereby  warrants  that  it  is  merchantable.''  And  there  is  j 
reason  for  the  distinction  ;  for  the  manufacturer  must  be  i 
posed  to  be  more  intimately  acquainted  with  the  &t] 
whereas  the  vendor  has  generally  no  means  of  discovering  i 
defect  that  are  not  equally  accessible  to  the  purchaser.  If  I 
defendant  be  liable  here,  would  he  not  be  equally  liable 
somebody  must  be — in  case  the  pipe  of  wine  had  by  the  br 
ing  of  the  rope  fallen  upon  and  injured  a  person 
[TiNDAL,  C.  J. — That  might  possibly  be  too  remote  :  here  1 
damage  is  proximate.  Bosanquet,  J.,  referred  to  L<mgridge%i 
Levy^  2  M.  and  Welsby  519.]  In  that  case  the  injury  occorrel; 
to  one  within  the  defendant's  contemplation  at  the  time  he  aolt 
the  gun. 
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'iHDAL,  C.  J. — If  a  man  purchase  goods  of  a  tradesman      bbowh 

loat  in  any  ^ay  relying  upon  the  skill  and  judgment  of  the   Eixiivims. 

lor,  the  latter  is  not  responsible  for  their  turning  out  con-  junel^isi 

r  to  his  expectation  :  but  if  the  tradesman  be  informed,  at 

ime  the  order  is  given,  of  the  purpose  for  which  the  article 

knted,  the  buyer  relying  upon  the  seller's  judgment,  the 

-  impliedly  warrants  that  the  thing  fiimished  shall  be 

nably  fit  and  proper  for  the  purpose  for  which  it  is  re- 

d.     This  appears  to  me  to  be  a  distinction  that  is  founded 

K>d  sense  and  reason,  and  sustained  by  authority.     The 

nt  case  is  free  from  all  doubt  or  difficulty.     Thef  acts  are 

: — The  plaintiff  sent  to  the  defendant's  shop  for  a  crane- 
The  defendant's  foreman  went  to  the  plaintiff's  premises 
ke  the  necessary  measurement,  saw  the  crane,  and  was 
;hat  the  rope  was  required  for  the  purpose  of  raising  pipes 
de.  A  rope  was  in  due  course  made,  and  fixed  by  a  ser- 
of  the  defendant  On  the  part  of  the  defendant,  it  has 
submitted  that  no  implied  warranty  can  arise  out  of  this 
of  &cts,  because  the  defendant  was  not  the  manufacturer 
J  rope.  I  must  confess  I  do  not  see  any  very  good  reason 
laking  a  distinction  between  the  manufacturer  and  the 
lant  or  salesman,  where  the  party  has  knowledge  of  the 
^se  for  which  the  article  is  ordered.  But,  at  all  events,  as 
^n  the  parties  in  this  case,  I  think  the  defendant  must  be 

to  be  the  manufacturer.  The  evidence  is  that  he  sent 
rder  to  a  rope-maker  named  Dunn.  Now  I  am  at  a  loss 
)  what  difference  it  can  make  whether  the  rope  was  made 
e  defendant's  own  premises  and  by  his  own  hired  work- 
er by  some  one  else  for  him.  It  appears  to  me  that  the 
nt  case  is  much  stronger  in  its  circumstances  than  Jones 
ight :  the  attention  of  the  defendant  was  more  distinctly 
i  to  the  purpose  to  which  the  article  was  to  be  applied, 
lis  judgment  more  expressly  called  into  exercise  in  the 
r  than  in  that  case.  I  am  not  sensible  that  this  decision 
perate  any  great  hardship  on  the  defendant.  It  was  his 
Bolt  that  he  did  not  communicate  to  Dunn  the  purpose 
ich  he  had  undertaken  to  furnish  the  rope.  Had  he  done 
might  have  had  a  remedy  over  against  him.  I  think  the 
r  entering  a  nonsuit  must  be  discharged. 
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Browk  Bosanquet,  J. — I  am  also  of  opinion  that  the  evidence  giv^ 

EDaivcnojr.  at  the  trial  supports  the  warranty  stated  in  the  dedaratioQ.  It 
JvoMZoi^isih  &ppe&i'6d  that  the  plaintiff,  being  in  want  of  a  rope  for  lui 
crane,  applied  to  the  defendant,  a  dealer  in  articles  of  tbt 
description,  to  supply  a  rope  for  that  purpose.  The  defendaotfl 
foreman  went  to  the  plaintiff's  premises  to  take  the  meaassii 
saw  the  purpose  for  which  the  rope  was  required,  undertook  M 
get  a  rope  made,  and  afterwards  sent  a  man  to^  fix  it 
defendant  was  thus  expressly  informed  of  the  nature  of 
work  to  be  done  with  the  rope,  and  the  degree  of 
that  would  be  requisite.  The  case  differs  materially  from 
of  a  man  who  goes  into  a  shop  and  exercises  his  own  judj 
in  the  selection  of  an  article  ;  and  appears  to  me  to  be  mi 
stronger  in  its  circumstances  than  any  of  those  that  have 
referred  to.  In  Gray  v.  Cox,  4  B.  and  C.  108,  6  D.  and 
200,  the  plaintiff  went  to  the  warehouse  of  the  defendants, 
were  copper  merchants,  but  not  manufacturers,  and  hii 
selected  the  sheathing :  and  the  question  was,  whether  or 
the  circumstance  of  its  being  sold  as  copper-sheathing, 
knowledge  on  the  part  of  the  defendants  that  it  was  to 
applied  for  the  purpose  of  coppering  the  bottom  of  the 
tiff's  vessel,  created  an  implied  warranty  that  it  was  fit 
proper  for  that  purpose.  At  the  trial,  Abbott,  C.  J., 
that  "  where  a  commodity  is  sold  for  a  particular  purpose, 
must  be  understood  that  it  is  reasonably  fit  and  proper  for 
purpose  :"  1  C.  and  P.  186.  And  in  delivering  the  ju( 
of  the  Court,  his  Lordship  said  : — "  At  the  trial  it  occurred 
me,  that  if  a  person  sold  a  commodity  for  a  particular  pi 
he  must  be  understood  to  warrant  it  reasonably  fit  and  pi 
for  such  purpose.  I  am  still  strongly  inclined  to  adhere 
that  opinion  ;  but  some  of  my  learned  brothers  think 
ently.''  Upon  what  grounds  this  difference  of  opinion 
does  not  appear.  The  rule  for  a  new  trial  was  made  absoli 
on  another  point.  In  Jones  v.  Bright,  3  M.  and  P.  155| 
Bing.  533,  it  was  held,  that  where  a  person  manufactures 
article,  and  sells  it  for  a  particular  purpose,  the  law  impliea 
warranty  that  it  is  fit  and  proper  for  that  purpose.  There 
sheathing  was  selected  by  the  plaintiff's  shipwright :  but 
defendants  knew  the  purpose  to  which  it  was  to  be  applied 
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idi  respects  save  one,  that  case  is  much  less  strong  in  its      bbowm 
sumstances  than  the  present     The  plaintiff  here  did  not  go    Eixu^imif. 
lie  defendant's  shop  and  exercise  his  own  judgment  in  the  juneloTisAi 
€tion  of  a  rope.     But  the  defendant  sent  his  foreman  to  re- 
e  the  order — that  a  rope  not  then  in  existence,  should  be 
plied  for  a  particular  purpose.     In  the  result  it  turned  out 
«  wholly  unfit  for  the  purpose.     The  defendant,  therefore, 
failed  in  the  performance  of  that  which  he  undertook  to  do. 
ppears  that  the  defendant  did  not  actually  manufacture  the 

*  But  as  between  these  parties,  1  think  he  may  be  treated 
lie  manufacturer,  without  laying  any  stress  upon  the  in- 
^  in  which  the  plaintiff  described  himself  as  a  manufac- 
r  of  ropes,  among  other  articles.  Upon  the  whole  I  am 
'ly  of  opinion  that  the  evidence  sufficiently  establishes  an 
Led  warranty  on  the  part  of  the  defendant  to  supply  a  rope 
should  be  fit  and  proper  for  the  purpose  for  which  it  was 
red. 

ISEINE,  J. — I  am  of  the  same  opinion.  The  question  is 
her  or  not  the  rope  in  this  case  was  supplied  under  a  con- 
amounting  to  a  warranty  that  it  was  reasonably  fit  and 
er  for  the  purpose  for  which  it  was  sold.  At  the  time  the 
r  was  given,  the  rope  was  not  in  existence  :  and  the  defen- 
was  made  acquainted  with  the  particular  purpose  for 
h  it  was  required.  I  take  it  to  be  clear,  that  when  a  man 
sssly  undertakes  to  make  or  to  cause  to  be  made  an  article 
Kuposes  that  are  explained  to  him,  he  undertakes  and 
ants  that  it  shall  be  reasonably  fit  for  the  purpose.  If  the 
baser  himself  selects  the  article,  with  full  opportunity  of 
lining  it,  the  mere  fact  that  the  seller  knows  the  purpose 
hich  it  is  to  be  used  will  not  render  him  liable  to  an  action 
is  sort ;  for  in  that  case  he  is  not  called  upon  to  exercise 
(kill  and  judgment  in  the  matter.  In  the  present  case, 
jver,  the  defendant's  foreman  not  only  was  told  the  pur- 
for  which  the  rope  was  wanted,  but  he  undertook  to  make 

*  that  purpose.     It  has  been  contended  that  there  can  be 
iplied  warranty  unless  the  seller  is  also  the  manufacturer. 

true,  that  in  Jones  v.  Bright^  the  seller  of  the  copper- 
hing  was  also  the  manufacturer  :  and  the  Court  lay  some 
L.  II.  2  B 
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bkowh  stress  upon  that  fact  in  giving  judgment.  But  it  is  not  becan 
£i>oiN(m>N.  the  Court  there  placed  some  reliance  upon  the  circumstance 
Jmiel^i84i.  ^^^  defendants  being  the  manufacturers  that  we  are  to  assoi 
that  they  thought  it  indispensable.  It  appears  to  roe,  that 
render  him  liable  in  this  form  of  action,  it  is  not  necessary  tl 
the  seller  should  be  also  the  manufacturer,  provided  he  knc 
the  purpose  for  which  the  article  is  required,  and  undertakes 
furnish  it  for  that  purpose.  Having  so  undertaken,  he  in  i 
judgment  impliedly  warrants  that  it  shall  be  reasonably  fit  a 
proper  for  the  purpose.  The  defendant  had  ample  opportuni 
to  explain  to  the  party  who  made  the  rope  the  purpose  I 
which  it  was  to  be  used :  and  therefore  he  cannot  complain  if 
his  omission  to  do  so  he  has  lost  his  remedy  against  him. 

Maule,  J. — I  am  also  of  opinion  that  this  rule  should 
discharged.  The  question  is  whether  or  not  the  material  al 
gations  in  the  declaration  are  supported  by  the  evidence.  T 
scienter  was  not  proved :  we  must  therefore  see  whether  or  i 
the  evidence  sustained  the  declaration  independently  of  t 
scienter.  I  think  the  effect  of  the  party  selling  being  hinu 
the  manufacturer  is  not  very  distinctly  put  in  some  of  1 
cases.  The  way  in  which  Lord  Tenterden  seems  to  put  it 
Gray  v.  CoXy  is,  not  that  the  defendant's  liability  depend 
upon  whether  he  was  the  manufacturer  or  not,  but  upon  1 
fact  of  his  knowledge  of  the  purpose  for  which  the  goods  i 
sold.  It  may  be  admitted  here  that  the  defendant  would  ha 
sufficiently  performed  his  contract  by  delivering  a  rope  i 
manufactured  by  himself.  But  I  think  it  may  be  assumed  tl 
he  was  the  manufacturer.  His  foreman  went  to  the  premi 
to  measure  for  the  rope,  and  was  told  the  purpose  for  whid 
was  wanted,  viz.,  to  raise  pipes  of  wine,  and  said  it  must 
made  for  the  purpose.  Part  of  the  contract  was  that  the  < 
fendant  should  fix  the  rope  to  the  crane.  Suppose  the  accidi 
had  happened  in  consequence  of  the  rope  having  been  imp 
perly  spliced,  could  there  be  a  doubt  that  the  defendant  woi 
be  liable  ?  I  do  not  see  why  he  should  be  less  liable  fd 
breakage  of  the  rope  from  defects  in  the  materials  of  whid 
was  made.  That  which  the  defendant  undertook  to  fumi 
was  a  rope  to  fit  a  certain  crane,  and  capable  of  raising  pi 
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rine  :  and  the  jury  found  that  the  rope  furnished  was  unfit      Bbowh 
that  purpose.    The  defendant  was  clearly  guilty  of  a  breach    EDQUfoioir. 
he  implied  warranty  stated  in  the  declaration.  juneioTiStt 

Rule  discharged. 


ry  affirmation  made  by  a  seller  at  the  time  of  sale  is  a  warranty, 
rovided  it  appear  to  have  been  so  intended,  and  a  false  repre- 
ntctiion  made  by  one  vrith  intent  to  deceive,  whereby  a  party 
'.ffers  damage,  furnishes  ground  of  action  against  the  party  mak- 
g  such  representation,  and  thai  even  although  he  is  not  benefited  by 
e  deceit  practised,  and  is  not  interested  in  the  stibject-m^tter  in 
lation  to  which  such  representation  is  made  ;  the  principle  of  law 
ing  that  fraud  without  damage  or  damage  without  fraud  will  not 
und  an  action,  but  that  where  both  concur  an  action  wiU  lie, 

I.— PASLEY  r.  FREEMAN. 

HIS  was  an  action  in  the  nature  of  a  writ  of  deceit ;  to  Jan.  si,  \m 
:h  the  defendant  pleaded  the  general  issue.     And  after  a        17 
let  for  the  plaintiffs  on  the  third  county  a  motion  was  made    3  t.  r.  61. 
nrest  of  judgment, 
he  third  count  was  as  follows  : — "  And  whereas  also  the 

Joseph  Freeman,  afterwards,  to  wit,  on  the  21st  day  of 
mary  in  the  year  of  our  Lord  1787,  at  London  aforesaid, 
le  parish  and  ward  aforesaid,  further  intending  to  deceive 
defraud  the  said  John  Pasley  and  Edward,  did  wrongfully 

deceitfully  encourage  and  pei*suade  the  said  John  Pasley 
Edward,  to  sell  and  deliver  to  the  said  John  Christopher 
;h  divers  other  goods,  wares,  and  merchandises,  to  wit,  16 
ir  bags  of  cochineal  of  great  value,  to  wit,  of  the  value  of 
34,  16s.  Id.,  upon  trust  and  credit;  and  did  for  that  pur- 
\  then  and  there  falsely,  deceitfully,  and  fraudulently,  assert 
affirm  to  the  said  John  Pasley  and  Edward,  that  the  said 
1  Christopher  then  and  there  was  a  person  safely  to  be 
ted  and  given  credit  to  in  that  respect ;  and  did  thereby 
ly,  fraudulently,  and  deceitfully,  cause  and  procure  the  said 
I  Pasley  and  Edward  to  sell  and  deliver  the  said  last- 
tioned  goods,  wares,  and  merchandises,  upon  tnist  and 
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>ASLBT      credit,  to  the  said  John  Christopher ;  and,  in  fact,  thej  the  ssud 
iKMf  AN.     John  Pasley  and  Edward,  confiding  in  and  giving  credit  to  the 
sTItso.  ^^  last-mentioned  assertion  and  affirmation  of  the  said  Joeepk, 
and  believing  the  same  to  be  true,  and  not  knowing  the  coih 
trary  thereof,  did  afterwards,  to  wit,  on  the  28th  day  of  Februarj 
in  the  year  of  our  Lord  1 787,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  sell  and  deliver  the  said  last-men- 
tioned goods,  wares,  and  merchandises,  upon  trust  and  credit, 
to  the  said  John  Christopher ;  whereas  in  truth  and  in  &ct,  M 
the  time  of  the  said  Joseph's  making  his  said  last-mentioiUN 
assertion  and  affirmation,  the  said  John  Christopher  was  no 
then  and  there  a  person  safely  to  be  trusted  and  given  credi 
to  in  that  respect,  and  the  said  Joseph  well  knew  the  same,  ti 
wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid 
And  the  said  John  Pasley  and  Edward  fiirther  say,  that  tli 
said  John  Christopher  hath  not,  nor  hath  any  other  person  61 
his  behalf,  paid  to  the  said  John  Pasley  and  Edward,  or  eitlNI 
of  them,  the  said  sum  of  £2634,  16s.  Id.  last  mentioned,  i 
any  part  thereof,  for  the  said  last-mentioned  goods,  wares,  u 
merchandises  ;  but,  on  the  contrary,  the  said  John  Christofdii 
then  was,  and  still  is,  wholly  unable  to  pay  the  said  sum  t 
money  last  mentioned,  or  any  part  thereof,  to  the  said  J<A 
Pasley  and  Edward,  to  wit,  at  London  aforesaid,  in  the  para 
and  ward  aforesaid  ;  and  the  said  John  Pasley  and  Ednnri 
aver  that  the  said  Joseph  falsely  and  fraudulently  deceifC 
them  in  this,  that  at  the  time  of  his  making  his  said  laa 
mentioned  assertion  and  affirmation,  the  said  John  Christo]«| 
was  not  a  person  safely  to  be  trusted  or  given  credit  to  in  tbij 
respect  as  aforesaid,  and  the  said  Joseph  then  well  knew  till 
same,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward  B&ti 
said ;  by  reason  of  which  said  last-mentioned  £a.lse,  frauduleri 
and  deceitful  assertion  and  affirmation  of  the  said  Joseph,  til 
said  John  Pasley  and  Edward  have  been  deceived  and  impoid 
upon,  and  have  wholly  lost  the  said  last-mentioned  goods,  waM 
and  merchandises,  and  the  value  thereof,  to  wit,  at  Londd 
afinroBttd,  in  the  parish  and  ward  aforesaid ;  to  the  damage,"  Ai 

Application  was  first  made  for  a  new  trial,  which,  after  argi 
refused :  and  then  this  motion  in  arrest  of  judj 
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t    Wood  argued  for  the  plaintiffs,  and  Russell  for  the      pajujct 

Qdant,  in  the  last  Term :  but  as  the  Court  went  so  fully     FnKutAii. 

this  subject  in  giving  their  opinions,  it  is  unnecessary  to  jan.  8i7i789. 

the  arguments  at  the  Bar. 

lie  Court  took  time  to  consider  of  this  matter,  and  now 

ered  their  opinions  seriatim. 

KOSE,  J. — Upon  the  face  of  this  count  in  the  declaration, 
rivity  of  contract  is  stated  between  the  parties.  No  con- 
ation arises  to  the  defendant ;  and  he  is  in  no  situation  in 
h  the  law  considers  him  in  any  trust,  or  in  which  it 
mds  from  him  any  account  of  the  credit  of  Falch.  He 
ars  not  to  be  interested  in  any  transaction  between  the 
tiflGs  and  Falch,  nor  to  have  colluded  with  them  ;  but  he 
ingly  asserted  a  falsehood,  by  saying  that  Falch  might  be 
J  entrusted  vdth  the  goods,  and  given  credit  to,  for  the 
ose  of  inducing  the  plaintiffs  to  trust  him  with  them,  by 
1  the  plaintiffs  lost  the  value  of  the  goods.  Then  this  is 
;tion  against  the  defendant  for  making  a  false  affirmation, 
tiling  a  lie,  respecting  the  credit  of  a  third  person,  with 
t  to  deceive,  by  which  the  third  person  was  damnified ; 
for  the  damages  suffered,  the  plaintiffs  contend  that  the 
idant  is  answerable  in  an  action  upon  the  case.  It  is  ad- 
d,  that  the  action  is  new  in  point  of  precedent :  but  it  is 
ed  that  the  law  recognises  principles  on  which  it  may  be 
)rted.  The  principle  on  which  it  is  contended  to  lie  is, 
wherever  deceit  or  falsehood  is  practised  to  the  detriment 
other,  the  law  will  give  redress.  This  proposition  I  cou- 
rt ;  and  shall  endeavour  to  shew,  that  in  every  case  where 
t  or  falsehood  is  practised  to  the  detriment  of  another,  the 
rill  not  give  redress ;  and  I  say  that  by  the  law,  as  it  now 
Ib,  no  action  lies  against  any  person  standing  in  the  predic- 
Lt  of  this  defendant  for  the  false  affirmation  stated  in  the 
ration.  If  the  action  can  be  supported,  it  must  be  upon 
rround  that  there  exists  in  this  case  what  the  law  deems 
mm  cum  injurid.  If  it  does,  I  admit  that  the  action  lies  ; 
[  admit  that  upon  the  verdict  found,  the  plaintiffs  appear 
^e  been  damnified.  But  whether  there  has  been  injuria, 
mg,  a  tort,  for  which  an  action  lies,  is  matter  of  law.    The 
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PA8LKY      tort  complained  of  is  the  false  affirmation  made  with  intent  to 
frbbman.     deceive ;  and  it  is  said  to  be  an  action  upon  the  case  analogoa 
Jan.  siTiTSO.  *^  t^®  ^^^  "^^^^  ^^  dcccit.     When  this  was  first  argned  at  tk 
Bar,  on  the  motion  for  a  new  trial,  I  confess  I  thought  it  reaaoa* 
able  that  the  action  should  lie ;  but,  on  looking  into  the  oU 
books  for  cases  in  which  the  old  action  of  deceit  has  been  mab* 
tained  upon  the  false  affirmation  of  the  defendant,  I  ban 
changed  my  opinion.     The  cases  on  this  head  are  broogjht 
together  in  Bro.  Tit.  Deceit^  pi.  29,  and  in  Fitz.  Abr.    Iba# 
likewise  looked  into  DanverSy  KitckinSy  and  ComynSy  and  I  hafi 
not  met  with  any  case  of  an  action  upon  a  false  affinnati( 
except  against  a  party  to  a  contract,  and  where  there  is  a 
mise,  either  express  or  implied,  that  the  fact  is  true,  whidi 
misrepresented  :  and  no  other  case  has  been  cited  at  the 
Then  if  no  such  case  has  ever  existed,  it  furnishes  a 
objection  against  the  action,  which  is  brought  for  the  first 
for  a  supposed  injury,  which  has  been  daily  committed  for 
turies  past ;  for  I  believe  there  has  been  no  time  when 
have  not  been  constantly  damnified  by  the  fraudulent  misrn^ 
presentations  of  others  :  and  if  such  an  action  would  have  laii) 
there  certainly  has  been,  and  will  be,  a  plentiful  source  of  liti 
gation,  of  which  the  public  are  not  hitherto  aware.     A  varirfj 
of  cases  may  be  put :  suppose  a  man  recommends  an  estate  tJ 
another,  as  knowing  it  to  be  of  greater  value  than  it  is;  what 
the  purchaser  has  bought  it,  he  discovers  the  defect,  and  wM 
the  estate  for  less  than  he  gave ;  why  may  not  an  action  bf 
brought  for  the  loss  upon  any  principle  that  will  support  tUl^ 
action  ?     And  yet  such  an  action  has  never  been  attempted^ 
Or,  suppose  a  person  present  at  the  sale  of  a  horse  asserts  tM 
he  was  his  horse,  and  that  he  knows  him  to  be  sound  and  sure- 
footed, when  in  fact  the  horse  is  neither  the  one  nor  the  oth«*J 
according  to  the  principle  contended  for  by  the  plaintife,  aa 
action  lies  against  the  person  present  as  well  as  the  seller ;  aad 
the  purchaser  has  two  securities.     And  even  in  this  very  caae^ 
if  the  action  lies,  the  plaintiffs  will  stand  in  a  peculiarly  f(M^ 
tunate  predicament,  for  then  they  will  have  the  responsibility 
both  of  Falch  and  the  defendant.    And  they  will  be  in  a  better 
situation  than  they  would  have  been  if,  in  the  conversation 
that  passed  between  them  and  the  defendant,  instead  of  assert- 
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lat  Falch  might  safely  be  trusted,  the  defendant  had  said,      vahlet 

0  do  not  pay  for  the  goods,  I  will  f  for  then  undoubtedly     fbximaii. 
tion  would  not  have  lain  against  the  defendant.     Other  jan.  sPitsq. 
tronger  cases  may  be  put  of  actions  that  must  neces* 

spring  out  of  any  principle  upon  which  this  can  be  sup- 
1,  and  yet  which  were  never  thought  of  till  the  present 

was  brought.     Upon  what  principle  is  this  act  said  to 

injury?  The  plaintiffs  say,  on  the  ground  that,  when 
lestion  was  asked,  the  defendant  was  bound  to  tell  the 
There  are  cases,  I  admit,  where  a  man  is  bound  not 
srepresent,  but  to  tell  the  truth :  but  no  such  case  has 
3ited,  except  in  the  case  of  contracts ;  and  all  the  cases 
3eit  for  mis-information  may,  it  seems  to  be,  be  turned 
^tions  of  assmnpsit.  And  so  far  from  a  person  being 
L  in  a  case  like  the  present  to  tell  the  truth,  the  books 
f  me  with  a  variety  of  cases  in  which  even  the  contracting 

is  not  liable  for  a  misrepresentation.  There  are  cases  of 
>rts,  in  which,  though  a  man  is  deceived,  he  can  maintain 
>ion.  The  first  class  of  cases  (though  not  analogous  to 
*esent)  is,  where  the  affirmation  is  that  the  thing  sold  has 

defect  which  is  a  visible  one :  there  the  imposition,  the 
ilent  intent,  is  admitted,  but  it  is  no  tort.  The  second 
of  cases  is,  where  the  affirmation  is  (what  is  called  in 
of  the  books)  a  nude  assertion  ;  such  as  the  party  deceiv* 
ly  exercise  his  own  judgment  upon  ;  as  where  it  is  matter 
nion,  where  he  may  make  inquiries  into  the  truth  of  the 
ion,  and  it  becomes  his  own  fault  from  laches  that  he  is 
^ed  :  1  Ro.  Abr.  101 ;    Yelv.  20  ;  1  Sid.  146 ;   Cro.  Jac. 

Bayly  v.  Merrel.  In  Harvey  v.  Young,  Yelv.  20,  J.  S., 
lad  a  term  for  years,  affirmed  to  J.  D.  that  the  term  was 

1  £150  to  be  sold,  upon  which  J.  D.  gave  £150,  and 
Fards  could  not  get  more  than  £100  for  it,  and  then 
:ht  his  action  :  and  it  was  alleged  that  this  matter  did  not 

any  fraud,  for  it  was  only  a  naked  assertion  that  the  term 
rorth  so,much,  and  it  was  the  plaintiff's  folly  to  give  credit 
sh  assertion.  But  if  the  defendant  had  warranted  the 
to  be  of  such  a  value  to  be  sold,  and  upon  that  the  plain- 
ul  bought  it,  it  would  have  been  otherwise  ;  for  the  war- 
given  by  the  defendant  is  a  matter  to  induce  confidence 
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paslbt  and  trust  in  the  plaintiff.  This  case,  and  the  passage  in  1  jBo; 
FuucAii.  Abr.  101,  are  recognised  in  1  Sid,  146.  How  then  are  tht 
Jan.  siTiTSd*  <^^^^  ^  Nono  oxist,  in  which  such  an  action  as  the  present  Im 
been  brought ;  none,  in  which  any  principle  applicable  to  tk 
present  case  has  been  laid  down  to  prove  that  it  will  lie ; 
even  a  dictum.  But  from  the  cases  cited,  some  principles 
be  extracted  to  shew  that  it  cannot  be  sustained.  Ist^ 
what  is  fraud,  which  will  support  an  action,  is  matter  of 
2dly,  That  in  every  case  of  a  fraudulent  misrepreseni 
attended  with  damage,  an  action  will  not  lie  even 
contracting  parties.  3dly,  That  if  the  assertion  be  a  ni 
assertion,  it  is  that  sort  of  misrepresentation,  the  truth  of  wl 
does  not  lie  merely  in  the  knowledge  of  the  defendant,  but 
be  inquired  into,  and  the  plaintiff  is  bound  so  to  do  ;  and 
cannot  recover  a  damage  which  he  has  suffered  by  his 
Then  let  us  consider  how  far  the  &ct8  of  the  case  come 
the  last  of  these  principles.  The  misrepresentation  stated 
the  declaration  is  respecting  the  credit  of  Falch ;  the  defei 
asserted  that  the  plaintiffs  might  safely  give  him  credit : 
credit  to  which  a  man  is  entitled  is  matter  of  judgment 
opinion,  on  which  different  men  might  form  different  opini( 
and  upon  which  the  plaintiffs  might  form  their  own ;  to 
lead  which  no  fact  to  prove  the  good  credit  of  Falch  is 
asserted.  It  seems  to  me,  therefore,  that  any  assertion  rel 
to  credit,  especially  where  the  party  making  it  has  no  ini 
nor  is  in  any  collusion  with  the  person  respecting  whose 
the  assertion  is  made,  is  like  the  case  in  Yelverton  res[ 
the  value  of  the  term.  But  at  any  rate  it  is  not  an  asserticm 
a  fact  peculiarly  in  the  knowledge  of  the  defendant.  Whel 
Falch  deserved  credit  depended  on  the  opinion  of  many ; 
credit  exists  on  the  good  opinion  of  many.  Respecting 
the  plaintiffs  might  have  inquired  of  others,  who  knew  as 
as  the  defendant ;  it  was  their  fault  that  they  did  not^  and 
have  suffered  damage  by  their  own  laches.  It  was  owing 
their  own  gross  negligence  that  they  gave  credence  to 
assertion  of  the  defendant,  without  taking  pains  to 
themselves  that  that  assertion  was  founded  in  fact^  as  in  tkij 
case  of  Bayly  v.  Merrel.  I  am  therefore  of  opinion  that  tto' 
action  is  as  novel  in  principle  as  it  is  in  precedent,  that  it  it 
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igainst  the  principles  to  be  collected  from  analogous  cases,  and      Paujet 
Msequently  that  it  cannot  be  maintained.  Frsuiaii. 


BiTLiiER,  J. — The  foundation  of  this  action  is  fraud  and  deceit 
■  the  defendant,  and  damage  to  the  plaintiffs.  And  the  ques- 
Mm  is,  Whether  an  action  thus  founded  can  be  sustained  in  a 
Dort  of  law  1  Fraud  without  damage,  or  damage  without 
huid,  gives  no  cause  of  action ;  but  where  these  two  concur, 
A  action  lies.  Per  Choke,  3  Bukt.  95.  But  it  is  contended 
kit  this  was  a  bare  naked  lie  ;  that,  as  no  collusion  with  Falch 
I  charged,  it. does  not  amount  to  a  fraud  :  and,  if  there  were 
Mj  fraud,  the  nature  of  it  is  not  stated.  And  it  was  supposed 
J  the  counsel  who  originally  made  the  motion,  that  no  action 
odd  be  maintained,  unless  the  defendant,  who  made  this  false 
aerfcion,  had  an  interest  in  so  doing.  I  agree  that  an  action 
omot  be  supported  for  telling  a  bare  naked  lie  ;  but  that  I  de- 
le to  be,  saying  a  thing  which  is  false,  knowing  or  not  know- 
g  it  to  be  so,  and  without  any  design  to  injure,  cheat,  or 
)ceiTe,  another  person.  Every  deceit  comprehends  a  lie ;  but 
deceit  is  more  than  a  lie  on  account  of  the  view  with  which  it 
practised,  its  being  coupled  with  some  dealing,  and  the  injury 
bidi  it  is  calculated  to  occasion,  and  does  occasion,  to  another 
»^on.  Deceit  is  a  very  extensive  head  in  the  law ;  and  it 
ill  be  proper  to  take  a  short  view  of  some  of  the  cases  which 
ive  existed  on  the  subject,  to  see  how  far  the  courts  have 
me,  and  what  are  the  principles  upon  which  they  have  de- 
ided.  I  lay  out  of  the  question  the  case  in  2  Cro.  196,  and 
ii  other  cases  which  relate  to  freehold  interests  in  lands  :  for 
bey  go  on  the  special  reason  that  the  seller  cannot  have  them 
lithout  tiUe,  and  the  buyer  is  at  his  peril  to  see  it.  But  the 
1K8  cited  on  the  part  of  the  defendant,  deserving  notice,  are 
F«fo.  20  ;  Garth.  90  ;  Salk.  210.  The  first  of  these  has  been 
fcfly  stated  by  my  brother  Grose  :  but  it  is  to  be  observed  that 
Bie  book  does  not  affect  to  give  the  reasons  on  which  the 
Qonrt  delivered  their  judgment :  but  it  is  a  case  quoted  by 
XROisel  at  the  Bar,  who  mentions  what  was  alleged  by  counsel 
I  the  other  case.  If  the  Court  went  on  a  distinction  between 
le  words  warranty  and  affirmation,  the  case  is  not  law  :  for  it 
as  rightly  held  by  Holt,  C.  J.,  in  the  subsequent  cases,  and 
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Pabuet      has  been  uniformly  adopted  ever  since,  that  an  affirmation 

FrkLan.     the  time  of  a  sale  is  a  warranty,  provided  it  appear  on  eyidei 

Jml  8r"i789  ^^  ^^^®  been  so  intended.     But  the  true  ground  of  that  del 

mination  was,  that  the  assertion  was  of  mere  matter  of  ju 

ment  and  opinion ;  of  a  matter  of  which  the  defendant  had 

particular  knowledge,  but  of  which  many  men  will  be  of  m 

minds,  and  which  is  often   governed  by  whim  and  capi 

Judgment  or  opinion,  in  such  case,  implies  no  knowledge.   . 

here  this  case  diflFers  materially  from  that  in  Yelverton: 

brother  Gbose  considers  this  assertion  as  mere  matter  of  opi 

only ;  but  I  differ  from  him  in  that  respect.     For  it  is  st 

on  this  record,  that  the  defendant  knew  that  the  fact  was  f 

The  case  in  Yelverton  admits,  that  if  there  had  been  frau* 

would  have  been  otherwise.     The  case  of  Crosse  v.  Garc 

Garth.  90,  was  upon  an  affirmation  that  oxen,  which  the 

fendant  had  in  his  possession  and  sold  to  the  plaintiff,  were 

when  in  truth  they  belonged  to  another  person.     The  objec 

against  the  action  was,  that  the  declaration  neither  stated 

the  defendant  deceitfully  sold  them,  or  that  he  knew  ther 

be  the  property  of  another  person  ;  and  a  man  may  be  mista 

in  his  property  and  right  to  a  thing  without  any  fraud  01 

intent.     Es  concessis,  therefore,  if  there  were  fraud  or  dc 

the  action  would  lie ;  and  knowledge  of  the  falsehood  of 

thing  asserted  is  fraud  and  deceit.     But  notwithstanding  tl 

objections,  the  Court  held  that  the  action  lay,  because  the  pi 

tiff  had  no  means  of  knowing  to  whom  the  property  belon 

but  only  by  the  possession.    And  in  Cro.  Jac.  474,  it  was  h 

that  affirming  them  to  be  his,  knowing  them  to  be  a  Strang 

is  the  offence  and  cause  of  action.     The  case  of  Medim 

Stoughton,  SaOc.  210,  in  the  point  of  decision,  is  the  same 

Grosse  v.  Gardner :  but  there  is  an  obiter  dictum  of  Holt,  C 

that  where  the  seller  of  a  personal  thing  is  out  of  possessioi 

is  otherwise,  for  there  may  be  room  to  question  the  seU 

title,  and  caveat  emptor  in  such  case  to  have  an  express  v 

ranty,  or  a  good  title.     This  distinction  by  Holt  is  not  m 

tioned  by  Lord  Raym.  593,  who  reports  the  same  case :  an< 

an  affirmation  at  the  time  of  sale  be  a  warranty,  I  cannot 

a  distinction  between  the  vendor's  being  in  or  out  of  possess 

The  thing  is  bought  of  him,  and  in  consequence  of  his  as 
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ion :  and  if  there  be  any  difference,  it  seems  to  me  that  the  Pa«jet 
tte  is  strongest  against  the  vendor  when  he  is  out  of  posses-  FanxAir. 
ion,  because  then  the  vendee  has  nothing  but  the  warVanty  to  jan.  8V1789 
ely  on.  These  cases  then  are  so  far  from  being  authorities 
gainst  the  present  action,  that  they  shew  that,  if  there  be 
raud  or  deceit,  the  action  will  lie  ;  and  that  knowledge  of  the 
ibehood  of  the  thing  asserted  is  fraud  and  deceit.  Collusion 
ken  is  not  necessary  to  constitute  fraud.  In  the  case  of  a  con- 
piracy,  there  must  be  a  collusion  between  two  or  more  to  sup- 
ort  an  indictment :  but  if  one  man  alone  be  guilty  of  an 
Dence,  which,  if  practised  by  two,  would  be  the  subject  of  an 
idictraent  for  a  conspiracy,  he  is  civilly  liable  in  an  action  for 
qiaration  of  damages  at  the  suit  of  the  person  injured.  That 
nowledge  of  the  falsehood  of  the  thing  asserted  constitutes 
lud,  though  there  be  no  collusion,  is  further  proved  by  the 
se  of  Bisney  v.  Selby,  ScUk.  211,  where,  upon  a  treaty  for  the 
irchase  of  a  house,  the  defendant  fraudulently  affirmed  that 
e  rent  was  £30  per  annum,  when  it  was  only  £20  per  annum, 
d  the  plaintiff  had  his  judgment ;  for  the  value  of  the  rent  is 
matter  which  lies  in  the  private  knowledge  of  the  landlord 
d  tenant,  and  if  they  affirm  the  rent  to  be  more  than  it  is, 
e  purchaser  is  cheated,  and  ought  to  have  a  remedy  for  it. 

0  collusion  wafi  there  stated,  nor  does  it  appear  that  the 
nant  was  ever  asked  a  question  about  the  rent,  and  yet  the 
irchaser  might  have  applied  to  him  for  information ;  but  the 
idgment  proceeded  wholly  upon  the  ground  that  the  defen- 
int  knew  that  what  he  asserted  was  false.     And  by  the  words 

1  ihe  book  it  seems  that,  if  the  tenant  had  said  the  same  thing 
e  also  would  have  been  liable  to  an  action.  If  so,  that  would 
e  an  answer  to  the  objection,  that  the  defendant  in  this  case 
lad  no  interest  in  the  assertion  which  he  made.  But  I  shall 
lot  leave  this  point  on  the  dictum  or  inference  which  may  be 
loDected  from  that  case.  If  A.  by  fraud  and  deceit  cheat  B. 
rt  of  £1000,  it  makes  no  difference  to  B.  whether  A.,  or  any 
ither  person,  pockets  that  £1000.  He  has  lost  his  money,  and 
Phe  can  fix  fraud  upon  A.,  reason  seems  to  say  that  he  has  a 
jgfat  to  seek  satisfaction  against  him.  Authorities  are  not 
anting  on  this  point.  1  Roll.  Abr,  91  y  pi.  7.  If  the  vendor 
Brm  that  the  goods  are  the  goods  of  a  stranger,  his  friend, 
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Paslkt      and  that  he  had  authority  from  him  to  sell  them,  and 

febmam.     that  B.  buy  them,  when  in  truth  they  are  the  goods  of  ano 

Jml  siTnsd.  y^^  ^^  ^^  ^^^  them  fraudulently  and  falsely  on  this  preten 

authority,  though  he  do  not  warrant  them,  and  though  i 

not  averred  that  he  sold  them  knowing  them  to  be  the  g 

of  the  stranger,  yet  B.  shall  have  an  action  for  this  deceit 

is  not  clear  from  this  case,  whether  the  fraud  consisted  in 

ing  no  authority  from  his  friend,  or  in  knowing  that  the  g 

belonged  to  another  person :  what  is  said  at  the  end  of 

case  only  proves  that  falsely  and  fraudulently  are  equivalei 

knowingly.     If  the  first  were  the  &ct  in  the  case,  namely, 

he  had  no  authority,  the  case  does  not  apply  to  this  point : 

if  he  had  an  authority  from  his  friend,  whatever  the  goods  i 

sold  for  his  friend  was  entitled  to,  and  he  had  no  interes 

them.    But  however  that  might  be,  the  next  case  admits  o 

doubt.     For  in  1  Bo.  Abr.  100,/?/.  1,  it  was  held,  that  if  a  i 

acknowledge  a  fine  in  my  name,  or  acknowledge  a  judgmei 

an  action  in  my  name  of  my  land,  this  shall  bind  me  for  e^ 

and  therefore  I  may  have  a  writ  of  deceit  against  him 

acknowledged  it.     So  if  a  man  acknowledge  a  recogniza 

statute-merchant,  or  staple,  there  is  no  foundation  for  sup 

ing  that  in  that  case  the  person  acknowledging  the  fin< 

judgment  was  the  same  person  to  whom  it  was  so  acknowledj 

If  that  had  been  necessary,  it  would  have  been  so  stated ; 

if  it  were  not  so,  he  who  acknowledged  the  fine  had  no  inte 

in  it.    Again,  in  1  Ro.  Abr.  95,  /.  25,  it  is  said,  if  my  sen 

lease  my  land  to  another  for  years,  reserving  a  rent  to  me, 

to  persuade  the  lessee  to  accept  it,  he  promise  that  he  s 

enjoy  the  land  without  encumbrances  ;  if  the  land  be  enc 

bered,  &c.,  the  lessee  may  have  an  action  on  the  case  aga 

my  servant,  because  he  made  an  express  warranty.    Here  t 

is  a  case  in  which  the  party  had  no  interest  whatever.    ' 

same  case  is  reported  in  Gro.  Jac.  425,  but  no  notice  is  ta 

of  this  point ;  probably  because  the  reporter  thought  it  imi 

terial  whether  the  warranty  be  by  the  master  or  servant  1 

if  the  warranty  be  made  at  the  time  of  the  sale,  or  before 

sale,  and  the  sale  is  upon  the  faith  of  the  warranty,  I  can 

no  distinction  between  the  cases.     The  gist  of  the  action 

fraud  and  deceit,  and  if  that  fraud  and  deceit  can  be  fixed 
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dence  on  one  who  had  no  interest  in  his  iniquity,  it  proves      Pam*^ 

malice  to  be  the  greater.  But  it  was  objected  to  this  Frbuian. 
Jaration,  that  if  there  were  any  fraud,  the  nature  of  it  is  not  jan."iiri7S9 
;ed  :  to  this  the  declaration  itself  is  so  direct  an  answer, 
t  the  case  admits  of  no  other.  The  fraud  is,  that  the  defeu- 
i  procured  the  plaintiffs  to  sell  goods  on  credit  to  one 
>m  they  would  not  otherwise  have  trusted,  by  asserting  that 
eh  he  knew  to  be  false.  Here  then  is  the  fraud,  and  the 
ms  by  which  it  was  committed ;  and  it  was  done  with  a 
f  to  enrich  Falch  by  impoverishing  the  plaintiffs,  or,  in 
3r  words,  by  cheating  the  plaintiffs  out  of  their  goods.  The 
»  which  I  have  stated,  and  Sid.  146,  and  1  Keb.  522,  prove 
F  the  declaration  states  more  than  is  necessary ;  iorfraudu- 
0r  without  scienSy  or  sciens  without  frauduUnter^  would  be 
icient  to  support  the  action.  But,  as  Mr.  J.  Twisden  said 
hat  case,  the  fraud  must  be  proved.     The  assertion  alone 

not  maintai;i  the  action  :  but  the  plaintiff  must  go  on  to 
re  that  it  was  false,  and  that  the  defendant  knew  it  to  be 

by  what  means  that  proof  is  to  be  made  out  in  evidence 
1  not  be  stated  in  the  declaration.  Some  general  arguments 
e  urged  at  the  Bar,  to  shew  that  mischiefs  and  inconveni- 
ies  would  arise  if  this  action  were  sustained ;  for  if  a  man, 
}  is  asked  a  question  respecting  another's  responsibility, 
ttate,  or  is  silent,  he  blasts  the  character  of  the  tradesman  : 
.  if  he  say  that  he  is  insolvent,  he  may  not  be  able  to  prove 

But  let  us  see  what  is  contended  for  :  it  is  nothing  less 
Q  that  a  man  may  assert  that  which  he  knows  to  be  false, 
I  thereby  do  an  everlasting  injury  to  his  neighbour,  and  yet 

be  answerable  for  it.  This  is  as  repugnant  to  law  as  it  is 
norality.  Then  it  is  said,  that  the  plaintiffs  had  no  right  to 
:  the  question  of  the  defendant.  But  I  do  not  agree  in  that ; 
the  plaintiffs  had  an  interest  in  knowing  what  the  credit  of 
Ich  was.  It  was  not  the  inquiry  of  idle  curiosity,  but  it  was 
govern  a  very  extensive  concern.  The  defendant  undoubt- 
7  had  his  option  to  give  an  answer  to  the  question  or  not  : 
» if  he  gave  none,  or  said  he  did  not  know,  it  is  impossible 

any  court  of  justice  to  adopt  the  possible  inferences  of  a 
pidous  mind  as  a  ground  for  grave  judgment.  All  that  is 
Hired  of  a  person  in  the  defendant's  situation  is,  that  he 
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Paslkt      shall  give  no  answer,  or  that  if  he  do,  he  shall  answer  acconi 
Feebman.     ing  to  the  truth  a^  far  as  he  knows.     The  reasoning  in  the  cat 
Jan.  ijTnsa  ^^  ^099^  V-  Barnard  which  was  cited  by  the  plaintiff's  gooiimI 
is,  I  think,  very  applicable  to  this  part  of  the  case.     If  th 
answer  import  insolvency,  it  is  not  necessary  that  the  defendairi 
should  be  able  to  prove  that  insolvency  to  a  jury ;  for  the  ki| 
protects  a  man  in  giving  that  answer,  if  he  does  it  in  confidmi 
and  without  malice.     No  action  can  be  maintained  against  hii 
for  giving  such  an  answer  unless  express  malice  can  be  proTOl 
From  the  circumstance  of  the  law  giving  that  protectioii,  I 
seems  to  follow,  as  a  necessary  consequence,  that  the  law  01 
only  gives  sanction  to  the  question,  but  requires  that,  if  it  if 
answered  at  all,  it  shall  be  answered  honestly.     There  is  a  en 
in  the  books,  which,  though  not  much  to  be  relied  on,  yet  sent 
to  shew  that  this  kind  of  conduct  has  never  been  thought  inM 
cent  in  Westminster  Hall.     In  R.  v.  Gunston^  1  Str.  583,  d 
defendant  was  indicted  for  pretending  that  a  person  of  no  rep 
tation  was  Sir  J.  Thorny  craft,  whereby  the  prosecutor  was  ii 
duced  to  trust  him  ;  and  the  Court  refused  to  grant  a  cerliarm 
unless  a  special  ground  were  laid  for  it.     If  the  assertions 
that  case  had  been  wholly  innocent,  the  Court  would  not  had 
hesitated  a  moment.      How  indeed  an  indictment  could  ■ 
maintained  for  that,  I  do  not  well  understand ;  nor  ha?e  | 
learnt  what  became  of  it.     The  objection  to  the  indictment  i|| 
that  it  was  merely  a  private  injury :  but  that  is  no  answer  m 
an  action.     And  if  a  man  will  wickedly  assert  that  which  MJ 
knows  to  be  false,  and  thereby  draws  his  neighbour  into  a  hesil 
loss,  even  though  it  be  under  the  specious  pretence  of  servid 
his  friend,  I  say  aicsis  talibus  istis  nonjura  subserviunt.  i 

AsHHURST,  J. — The  objection  in  this  case,  which  is  to  dl 
third  count  in  the  declaration,  is,  that  it  contains  only  a  bai 
assertion,  and  does  not  state  that  the  defendant  had  any  il 
terest,  or  that  he  colluded  with  the  other  party  who  had.  Bi 
I  am  of  opinion  that  the  action  lies  notwithstanding  this  objei; 
tion.  It  seems  to  me  that  the  rule  laid  down  by  Croke,  J^  U 
Bayly  v.  Merrel,  3  Bulst.  95,  is  a  sound  and  solid  principMl 
namely,  that  fraud  without  damage,  or  damage  without  fiwi 
will  not  found  an  action ;   but  where  both  concur,  an  nxA/t 
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The  priDciple  is  not  denied  by  the  other  Judges,  but      tablet 
le  application  of  it,  because  the  party  injured  there,  who     fkuemax. 
e  carrier,  had  the  means  of  attaining  certain  knowledge  jan.  iiTiTM 
3wn  power,  namely,  by  weighing  the  goods  ;  and  there- 
was  a  foolish  credulity  against  which  the  law  will  not 

But  that  is  not  the  case  here,  for  it  is  expressly 
d  that  the  defendant  knew  the  falsity  of  the  allegation, 
hich  the  jury  have  found  to  be  true ;  but  non  constat 
e  plaintiffs  knew  it,  or  had  any  means  of  knowing  it,  but 
.  to  the  veracity  of  the  defendant.  And  many  reasons 
;cur  why  the  defendant  might  know  that  fact  better  than 
lintiffs ;  as  if  there  had  before  this  event  subsisted  a 
rship  between  him  and  Falch,  which  had  been  dissolved  : 
any  rate  it  is  stated  as  a  fact  that  he  knew  it.  It  is 
ed  that  a  fraudulent  affirmation,  when  the  party  making 
in  interest,  is  a  ground  of  action  ;  as  in  Risney  v.  SeUyy^ 
111,  which  was  a  false  affirmation  made  to  a  purchaser 
be  rent  of  a  farm  which  the  defendant  was  in  treaty  to 
him.  But  it  was  argued  that  the  action  lies  not  unless 
the  party  making  it  has  an  interest,  or  colludes  with  one 
as.  I  do  not  recollect  that  any  case  was  cited  which 
such  a  position ;  but  if  there  were  any  such  to  be  found, 
d  not  hesitate  to  say  that  it  could  not  be  law ;  for  I 
3  great  a  veneration  for  the  law  as  to  suppose  that  no- 
can  be  law  which  is  not  founded  in  common  sense  or 
m  honesty.  For  the  gift  of  the  action  is  the  injury  done 
plaintiff,  and  not  whether  the  defendant  meant  to  be  a 
by  it :  what  is  it  to  the  plaintiff  whether  the  defendant 
was  not  to  gain  by  it  1  the  injury  to  him  is  the  same, 
t  should  seem  that  it  ought  more  emphatically  to  lie 
t  him,  as  the  malice  is  more  diabolical,  if  he  had  not  the 
ition  of  gain.  For  the  same  reason,  it  cannot  be  neces- 
lat  the  defendant  should  collude  with  one  who  has  an 
t.  But  if  collusion  were  necessary,  there  seems  all  the 
in  the  world  to  suppose  both  interest  and  collusion  from 
ture  of  the  act ;  for  it  is  to  be  hoped  that  there  is  not  to 
id  a  disposition  so  diabolical  as  to  prompt  any  man  to 
another  without  benefiting  himself.  But  it  is  said,  that 
be  determined  to  be  law,  any  man  may  have  an  action 
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Paslbt  brought  against  him  for  telling  a  lie,  by  the  crediting  of  whk 
Fbxeman.  another  happens  eventually  to  be  injured.  But  this  ccam 
Jan.  8171789.  quenco  by  no  means  follows ;  for  in  order  to  make  it  actionahh 
it  must  be  accompanied  with  the  circumstances  averred  in  tU 
count,  namely,  that  the  defendant,  ''  intending  to  deceive  ati 
defraud  the  plaintiffs,  did  deceitfully  encourage  and  persoii 
them  to  do  die  act,  and  for  that  purpose  made  the  fiJse  affi| 
mation,  in  consequence  of  which  they  did  the  act/'  Anylj 
accompanied  with  those  circumstances  I  should  clearly  hoU^ 
be  the  subject  of  an  action  :  but  not  a  mere  lie  thrown  out  I 
random  without  any  intention  of  hurting  anybody,  but  wh 
some  person  was  foolish  enough  to  act  upon ;  for  the  quo  i 
is  a  great  part  of  the  gift  of  the  action.  Another 
which  has  been  made  use  of  is,  that  this  is  a  new  case,  and  thd 
there  is  no  precedent  of  such  an  action.  Where  cases  are  ] 
in  their  principla,  there  I  admit  that  it  is  necessary  to 
recourse  to  legislative  interposition  in  order  to  remedy 
grievance  :  but  where  the  case  is  only  new  in  the  instance,  i 
the  only  question  is  upon  the  application  of  a  principle 
nised  in  the  law  to  such  new  case,  it  will  be  just  as  com; 
to  courts  of  justice  to  apply  the  principle  to  any  case  wh 
may  arise  two  centuries  hence  as  it  was  two  centuries  ago : 
it  were  not,  we  ought  to  blot  out  of  our  law  books  one  fou 
part  of  the  cases  that  are  to  be  found  in  them.  The  i 
objection  might  in  my  opinion  have  been  made  with  mu 
greater  reason  in  the  case  of  Coggs  v.  Barnard:  for  there  th( 
defendant,  so  far  from  meaning  an  injury,  meant  a  kindn6fl| 
though  he  was  not  so  careful  as  he  should  have  been  in  tkl 
execution  of  what  he  undertook.  And  indeed  the  principle  4 
the  case  does  not,  in  my  opinion,  seem  so  clear  as  that  of  tli| 
case  now  before  us,  and  yet  that  case  has  always  been  receind 
as  law.  Indeed  one  great  reason  perhaps  why  this  acti<m  l4| 
never  occurred  may  be  that  it  is  not  likely  that  such  a  spedij 
of  fraud  should  be  practised  unless  the  party  is  in  some  ir^ 
interested.  Therefore  I  think  the  rule  for  arresting  the  judgi 
ment  ought  to  be  discharged. 

i 

Lord  Kenyon,  C.  J. — I  am  not  desirous  of  entering  v€q| 

fully  into  the  discussion  of  this  subject,  as  the  argument  cooMi 
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i  me  quite  exhausted  by  what  has  been  said  by  my  brothers.  Pam*! 
at  still  I  will  say  a  few  words  as  to  the  grounds  upon  which  fbbuiah. 
y  opinion  is  formed.  All  laws  stand  on  the  best  and  broadest  jan. iiTiTS^ 
isis  which  go  to  enforce  moral  and  social  duties :  Though  in- 
led  it  is  not  every  moral  and  social  duty  the  neglect  of  which 
the  ground  of  an  action.  For  there  are,  which  are  called  in 
€  civil  law,  duties  of  imperfect  obligation,  for  the  enforcing  of 
bich  no  action  lies.  There  are  many  cases  where  the  pure 
fusion  of  a  good  mind  may  induce  the  performance  of  par- 
nilar  duties,  which  yet  cannot  be  enforced  by  municipal  laws. 
It  there  are  ceii;ain  duties,  the  non-performance  of  which  the 
risprudence  of  this  country  has  made  the  subject  of  a  civil 
*ion.  And  I  find  it  laid  down  by  the  Lord  Ch.  B.  Comyns, 
at  "'  an  action  upon  the  case  for  a  deceit  lies  when  a  man 
les  any  deceit  to  the  damage  of  another.^'  He  has  not,  indeed, 
ted  any  authority  for  this  opinion  ;  but  his  opinion  alone  is  of 
•eat  authority ;  since  he  was  considered  by  his  cotemporaries 
;  the  most  able  lawyer  in  Westminster  Hall.  Let  us,  however, 
nsider  whether  that  proposition  is  not  supported  by  the  in- 
iriable  principle  in  all  the  cases  on  this  subject.  In  3  Bulstr. 
J^  it  was  held  by  Cbokb,  J.,  that  "  fraud  without  damage,  or 
image  without  firaud,  gives  no  cause  of  action :  but  where 
lese  two  do  occur,  there  an  action  lieth.^'  It  is  true,  as  has 
sen  already  observed,  that  the  Judges  were  of  opinion  in  that 
lae  that  the  action  did  not  lie  on  other  grounds.  But  con- 
Jer  what  those  grounds  were.  Dodderidqb,  J.,  said,  "  If  we 
tall  give  way  to  this,  then  every  carrier  would  have  an  action 
pon  the  case :  but  he  shall  not  have  any  action  for  this, 
dcause  it  is  merely  his  own  default  that  he  did  not  weigh  it.'' 
iiidoubtedly  where  the  common  prudence  and  caution  of  man 
re  sufficient  to  guard  him,  the  law  will  not  protect  him  in  his 
egligenice.  And  in  that  case,  as  reported  in  Cro.  Jac.  386, 
lie  negligence  of  the  plaintiff*  himself  was  the  cause  for  which 
lie  Court  held  that  the  action  was  not  maintainable.  Then  how 
oes  the  principle  of  that  case  apply  to  the  present  ?  There 
re  many  situations  in  Ufe,  and  particularly  in  the  commercial 
orld,  where  a  man  cannot  by  any  dib'gence  inform  himself  of 
e  degree  of  credit  which  ought  to  be  given  to  the  persons 
ith  whom  he  deals ;  in  which  cases  he  must  apply  to  those 

VOL    II.  2  c 
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Pasut  whose  sources  of  intelligence  enable  them  to  give  that  infoi 
Fbumak.  tion.  The  law  of  prudence  leads  him  to  apply  to  tl 
Jaii.8iri789.  ^^^  the  law  of  morality  ought  to  induce  them  to  give 
information  required.  In  the  case  of  Buhtrode  the  ca 
might  have  weighed  the  goods  himself:  but  in  this  case 
plaintiffs  had  no  means  of  knowing  the  state  of  Falch's  c 
but  by  an  application  to  his  neighbours.  The  same  observ 
may  be  made  to  the  cases  cited  by  the  defendant's  co 
respecting  titles  to  real  property.  For  a  person  does  not 
recourse  to  common  conversations  to  know  the  title  c 
estate  which  he  is  about  to  purchase  :  but  he  may  inspec 
title  deeds ;  and  he  does  not  use  common  prudence  if  he 
on  any  other  security.  In  the  case  of  Buhtrode  the  < 
seemed  to  consider  that  damnum  and  injuria  are  the  grc 
of  this  action  ;  and  they  all  admitted  that,  if  they  had  ei 
in  that  case,  the  action  would  have  lain  there  ;  for  the  r 
the  Judges  did  not  controvert  the  opinion  of  Croke,  J. 
denied  the  application  of  it  to  that  particular  case.  Tl 
was  contended  here  that  the  action  cannot  be  maintaine 
telling  a  naked  lie :  but  that  proposition  is  to  be  takei 
mode.  If,  indeed,  no  injury  is  occasioned  by  the  lie,  it  i 
actionable :  but  if  it  be  attended  with  a  damage,  it 
becomes  the  subject  of  an  action.  As  calling  a  woman  a  m 
if  she  sustain  no  damage  by  it,  is  not  actionable ;  but  i 
loses  her  marriage  by  it,  then  she  may  recover  satisfacti 
damages.  But  in  this  case  the  two  grounds  of  the  action 
cur :  here  are  both  the  damnum  et  injuria.  The  plai 
applied  to  the  defendant,  telling  him  that  they  were  goi 
deal  with  Falch,  and  desiring  to  be  informed  of  his  credit, 
the  defendant  fraudulently,  and  knovnng  it  to  be  otherwise 
with  a  design  to  deceive  the  plaintiffs,  made  the  false  affi 
tion  which  is  stated  on  the  record,  by  which  they  sustaii 
considerable  damage.  Then,  can  a  doubt  be  entertained 
moment  but  that  this  is  injurious  to  the  plaintiffs  ?  If  th 
not  an  injury,  I  do  not  how  to  define  the  word.  Then 
the  loss,  this  is  stated  in  the  declaration,  and  found  b; 
verdict.  Several  of  the  words  stated  in  this  declaration, 
particularly  '^  fraudulenter,''  did  not  occur  in  several  oi 
cases  cited.     It  is  admitted  that  the  defendant's  condaci 
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immoral,  and  detrimental  to  society.     And  I  am  of     Pasut 
a  that  the  action  is  maintainable  on  the  grounds  of  deceit     FrbLaii. 
defendant^  and  injury  and  loss  to  the  plain tiflFs.  Jan.  iTiyw, 

Rule  for  arresting  the  judgment  discharged. 


II.— LANG  RIDGE  v,  LEVY. 


IE. — The  declaration  stated,  that  whereas  one  George  Easter  Tenn, 
idge,  the  father  of  the  plaintiflF,  on  the  1st  of  June  1833,  ]^ 
request  of  the  defendant,  bargained  with  him  to  buy  of  ^• 
certain  gun,  to  wit,  for  the  use  of  himself  and  his  sons,  ^  ^^  *  ^-  ^" 
[  for  a  certain  price,  to  wit,  the  sum  of  £24,  and  the  de- 
it  then,  by  falsely  and  fraudulently  warranting  the  said 
»  have  been  made  by  Nock,  and  to  be  a  good,  safe,  and 
gun,  then  9old  the  said  gim  to  the  said  George  Lang- 
for  the  use  of  himself  and  his  sons,  for  the  said  sum  of 
[ien  paid  by  the  said  George  Langridge  to  the  defendant 
5  same  :  whereas  in  truth  and  in  fact,  the  defendant  was 
of  great  breach  of  duty,  and  of  wilful  deceit,  negligence, 
:iproper  conduct,  in  this,  that  the  said  gun,  at  the  time  of 
id  warranty  and  sale,  was  not  made  by  Nock,  nor  was  it 
I,  safe,  and  secure  gun,  but,  on  the  contrary  thereof,  was 
and  constructed  by  a  maker  very  inferior  as  a  gun-maker 
;k,  and  was  then  and  at  all  times  a  very  bad,  unsafe,  ill- 
iEU^tured,  and  dangerous  gun,  and  wholly  unsound  and  of 
aferior  materials ;  of  all  which  premises  the  defendant, 
time  of  the  making  of  the  said  warranty,  and  of  the  said 
ad  full  knowledge  and  notice.  And  the  plaintiff  in  fact 
hat  he,  knowing  and  confiding  in  the  said  warranty,  did 
id  employ  the  said  gun,  which  but  for  the  said  warranty 
uld  not  have  done :  and  that  afterwards,  to  wit,  on  the 
)ecember  1835,  the  said  gun  being  then  in  the  hands 
le  of  the  plaintiff,  by  reason  and  wholly  in  consequence 
weak,  dangerous,  and  insufficient  and  unworkmanlike 
acture,  construction,  and  materials  thereof,  then  and 
the  said  gun  was  so  in  use  by  the  plaintiff,  burst  and 
led,  became  shattered,  and  went  to  pieces ;  whereby  and 
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Lavoudgx    by   reason  whereof  the   plaintiflF  was  greatly  cut>  wounded, 
lkvt.       maimed,  &c.  &c.,  and  wholly  by  means  of  the  premises,  bread 
Easto^erm,  ^^  ^^^.y,  and  improper  conduct  of  the  defendant,  lost^  and  is  {<» 
1887.       ever  deprived  of  the  use  of  his  hand,  &c.  &c. 

Fleas,  first,  not  guilty  ;  secondly,  that  the  defendant  did  no 
warrant  the  said  gun  to  be  made  by  Nock,  and  to  be  a  gooJ 
safe,  and  secure  gun,  in  manner  and  form,  &c.  ;  thirdly,  tha 
the  gun  was  not  a  bad,  unsafe,  ill-manufactured,  and  dangerou 
gun,  and  wholly  unsound,  and  of  very  inferior  materials,  as  i 
the  declaration  alleged ;  fourthly,  that  the  gun  did  not  h 
reason  and  wholly  in  consequence  of  the  weak,  dangerous,  ao* 
insufficient  and  unworkmanlike  manufacture,  construction,  am 
materials  thereof,  burst,  &c.,  as  in  the  declaration  alleged : — oi 
all  which  issues  were  joined. 

At  the  trial  before  Aldbrson,  B.,  at  the  Somersetshire  Sua 
mer  Assizes,  1836,  it  appeared  that  in  June  1833,  the  plain 
tiff's  father  saw  in  the  shop  of  the  defendant,  a  gun-makers 
Bristol,  a  double-barrelled  gun,  to  which  was  attached  a  tide 
in  these  terms : — "  Warranted,  this  elegant  twist  gun,  by  Nod 
with  case  complete,  made  for  his  late  Majesty  George  IV. 
cost  60  guineas :  only  25  guineas/'  He  went  into  the  Acif 
and  saw  the  defendant,  and  examined  the  gun.  The  defen 
dant  (according  to  Langridge's  statement)  said  he  would  int 
rant  the  gun  to  have  been  made  by  Nock  for  King  George  IV. 
and  that  he  could  produce  Nock's  invoice.  Langrid  getold  tin 
defendant  he  wanted  the  gun  for  the  use  of  himself  and  hi 
sons,  and  desired  him  to  send  it  to  his  house  at  Knowle,  aboa 
two  miles  from  Bristol,  that  they  might  see  it  tried.  On  th< 
next  day,  accordingly,  the  defendant  sent  the  gun  to  Laog 
ridge's  house  by  his  shopman,  who  also  on  that  occasion  war 
ranted  it  to  be  made  by  Nock,  and  charged  and  fired  it  d 
several  times.  Langridge  ultimately  bought  it  of  him  for  £24 
and  paid  the  price  down.  Langridge  the  father  and  his  thiw 
sons  used  the  gun  occasionally  ;  and  in  the  month  of  Decembei 
following,  the  plaintiff,  his  second  son,  having  taken  the  gui 
into  a  field  near  his  father's  house  to  shoot  some  birds,  putting 
in  an  ordinary  charge,  on  firing  off  the  second  barrel,  it  ex- 
ploded, and  mutilated  his  left  hand  so  severely  as  to  render  J 
necessary  that  it  should  be  amputated.     There  was  conflicting 
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vidence  as  to  the  fact  of  the  gun's  being  an  insecure  one,  or  of    lamosioob 
iferior  workmanship.     Mr.  Nock,  however,  proved  that  it  was       lwtt. 
ot  manufactured  by  him.     The  defendant  also  denied  that  EaitoTTenn 
nj  warranty  had  been  given.     The  learned  Judge  left  it  to       ^^7. 
lie  jury  to  say,  first,  whether  the  defendant  had  warranted  the 
on  to  be  made  by  Nock,  and  to  be  a  safe  and  secure  one ; 
doondly,  whether  it  was  in  fact  unsafe  or  of  inferior  materials 
r  workmanship,  and  exploded  in  consequence  of  being  so ; 
nd,  thirdly,  whether  the  defendant  warranted  it  to  be  a  safe 
an,  knowing  that  it  was  not  so.     The  jury  found  a  general 
erdict  for  the  plaintiff,  damages  £400. 

In  Michaelmas  Term,  Erle  moved  in  pursuance  of  leave 
eserved  by  the  learned  Judge,  and  obtained  a  rule  nisi  for  a 
lODsuit,  on  the  ground  that  no  duty  could  result  out  of  a  mere 
private  contract,  the  defendant  being  clothed  with  no  official  or 
ifofessional  character  out  of  which  a  known  duty  could  arise  ; 
md  that  the  injury  did  not  arise  so  immediately  from  the  de- 
endant's  act  as  that  it  could  form  the  subject  of  an  action  on 
he  case  by  the  plaintiff,  between  whom  and  the  defendant  there 
ns  no  privity  of  contract. — In  Hilary  Term, 

BoMPAS,  Serjt.,  and  Ball,  shewed  cause. — This  declaration 
liscloses  a  sufficient  cause  of  action  against  the  defendant. 
Fhe  object  of  the  action  on  the  case,  given  by  the  Statute  of 
i^estminster,  was  to  meet  every  case  of  individual  and  particu- 
ir  wrong  as  it  might  arise,  on  the  well-known  principle  that, 
r  any  subject  sustained  a  wrong  by  the  unjustifiable  act  of 
Bother,  he  ought  to  have  a  remedy.  It  is  no  objection,  there- 
iyre,  that  this  particular  action  may  not  have  been  brought. 
hr  is  it  material,  after  verdict,  that  the  declaration  may  be 
liformaUy  drawn,  if  on  the  face  of  it  a  sufficient  cause  of  action 
>6  disclosed.  Although  the  contract  is  set  out  in  the  declara- 
bn,  the  action  is  not  brought  upon  that  contract,  on  which 
ndoubtedly  the  son  could  not  sue.  But  the  action  on  the  case 
I  peculiarly  applicable  to  cases  where  the  party  cannot  sue  on 
le  contract,  but  where  out  of  the  breach  of  it  a  wrong  has  re- 
Jted  to  the  plaintiff.  The  statement  of  the  contract  is  merely 
troductory  ;  it  is  however  thus  far  important,  that  it  shews 
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LAxrauDoi    the  defendant  had  notice  that  Langridge  the  father  bought  the 
Lxvr.       gun  for  the  use  of  liis  sons :  and  it  is  alleged  also  that  the  pkbh 

Basterlremi,  tiff  know  of  and  confided  in  the  warranty.     In  Ghajmm  t. 
1887.       Pichersgill,  2  Wils.  145,  where  it  was  first  held  that  case  lay  for 
maliciously  suing  out  a  commission  of  bankruptcy  which  ^li 
afterwards  superseded,  Wilmot,  C.  J.,  says, — **  It  is  said  ^ 
action  was  never  brought,  and  so  it  was  said  in  Ashby  v.  WhJki 
I  wish  never  to  hear  this  objection  again.     This  action  is  fori 
tort ;  torts  are  infinitely  various,  not  limited  or  confined,  M 
there  is  nothing  in  nature  but  may  be  an  instrument  of  vm 
chief     Here  it  is  clear  that  if  the  plaintiff  cannot  sue  for  tU 
injury,  no  other  person  can,  and  there  is  a  wrong  without  I 
remedy.    But  the  principle  on  which  it  is  contended  that  tini 
action  may  be  supported,  is,  that  wherever  by  the  circumstanetl 
of  the  transaction  a  duty  is  imposed  upon  the  defendant,  ai 
by  a  breach  of  that  duty  (as  distinguished  from  a  contract)  i 
injury  happens  to  the  plaintiff,  he  may  sue.     This  duty  mm 
either  arise  out  of  a  contract,  or  it  may  be  imposed  by  law :  ai 
the  present  case  may  be  rested  on  both  these  grounds.  \ 
should  be  observed,  that  it  does  not  follow  that  because  a  cum 
tract  exists,  an  action  of  tort  may  not  be  maintained  even  1^ 
the  party  to  the  contract.     Thus,  in  Mast  v.  Goodson^  3  Wtk 
348,  a  count  on  an  agreement  in  writing,  that  the  plainti 
should  build  a  yard  in  the  defendant's  close,  and  lay  out  SA 
upon   it,   and   that  the  plaintiff  should  enjoy  it  for  his  Ui 
averred  that  the  plaintiff  did  build  the  yard,  &c.,  and  enjoy* 
the  same  for  some  years  as  an  easement,  and  assigned  k 
breach  that  the  defendant  wrongfully  and  injuriously  obstroctrf 
him  in  the  enjoyment  of  such  easement ;  and  this  was  held  il 
be  a  good  count  in  tort,  and  well  joined  with  a  count  in  trowiS 
There  the  plaintiff  might  have  sued  directly  on  the  contrMi; 
yet  he  was  held  entitled  to  sue  in  tort  for  a  breach  of  the  do^ 
arising  out  of  it.     In  Everard  v.  Hopkins^  2  Bvlstr.  332,  tW 
declaration  stated,  that  the  defendant  being  a  common  chi^l^ 
geon,  had  undertaken  the  cure  of  the  plaintiff's  servant,  h&af 
hurt  with  a  cart-wheel,  and  that  by  agreement  between  theft 
he  was  to  have  five  marks  for  the  said  cure  ;  and  alleged  tint 
he  was  not  only  careless  of  the  cure,  but  applied  unwholesoo* 
medicines,  &c.,  whereby  the  plaintiff  lost  the  service  of  his  8e^ 
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mt  for  a  year :  it  was  held,  on  demurrer,  that  this  count  was  lakqbid« 
K)d ;  and  it  was  also  said  that  the  servant,  though  he  could  livt. 
»t  sue  upon  the  agreement,  might  have  an  action  upon  the  EMtoTTenii, 
se  for  the  applying  of  unwholesome  medicines  to  him.  So,  ^®*^- 
an  action  on  the  case  by  a  man  and  his  wife  against  a  sur- 
lon  for  an  injury  to  the  wife  by  reason  of  the  defendant's 
iproper  and  unskilful  treatment,  it  was  held  sufficient  to  state 
the  declaration  that  the  defendant  was  retained  as  a  surgeon 
r  reward,  and  entered  on  the  cure,  without  alleging  by  whom 
3  was  retained,  or  was  to  be  paid  :  Pippin  and  Wife  v.  Shep- 
Brrf,  11  Price  400.  Richabds,  C.  B.,  there  says  : — "  From 
le  necessity  of  the  thing,  the  only  person  who  can  properly 
ostain  an  action  for  damages  for  an  injury  done  to  the  person 
f  the  patient,  is  the  patient  himself;  for  damages  could  not  be 
iiven  on  that  account  to  any  other  person,  although  the  sur- 
pon  may  have  been  retained  and  employed  by  him  to  under- 
ake  the  cure.  The  party  employing  the  surgeon  can  have 
lothing  to  do  with  this  action."  So  here,  the  father  could 
wover  only  for  the  breach  of  the  contract,  and  nothing  for  the 
njury  to  his  son,  except  so  far  as  he  might  be  able  to  shew  a 
088  of  his  services.  In  Vin.  Abr.y  Actions^  {Case,  Deceit^)  0.  b. 
J,  this  case  is  put,  which  is  also  referred  to  in  Everard  v.  Hop- 
b>w; — "  If  I  deliver  my  horse  to  a  smith  to  shoe,  and  he  de- 
i?er  him  to  another  smith,  who  pricks  him,  I  may  have  action 
ipon  the  case  against  him,  though  I  did  not  deliver  the  horse 
io  him :" — citing  12  ^.4,  13  a,  pi  9.  Another  case  there 
rtated  is,  where  a  party  delivers  goods  to  A.,  who  delivers  them 
to  B.  to  keep  for  his  use,  and  B.  wastes  them  ;  the  owner  may 
l^ave  an  action  on  the  case  against  B.,  though  he  did  not  deliver 
tern  to  him.  In  these  cases  the  only  contract  was  with  the 
original  bailee ;  yet  an  action  on  the  case  was  held  maintain- 
able against  the  second. 

But,  in  the  second  place,  a  duty  was  imposed  by  law  on  the 
defendant,  not  knowingly  to  sell  an  article  calculated  to  do 
^jury.  Where  a  party  undertakes  to  furnish  that  which  by 
Iu8  misconduct  may  become  dangerous  to  another,  he  is  bound 
U)  law  to  take  reasonable  care  that  it  is  so  supplied  as  not  to 
be  injurious.  The  law  imposes  such  a  duty,  though  there  may 
be  no  contract  at  all.    It  is  analogous  to  the  liability  of  a  party 
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LAKotuDGi    who  puts  dangerous  animals,  knowing  their  disposition,  intot 
LwTT.       place  where  they  are  likely  to  do  injury ;  Dixon  v.  BeU,  5  jf. 

BMterTerm,  ^^^  '^^^'  l^^'  He  who  carelossly  or  wrongfully  exposes  another 
1887.  to  danger  by  fire-arms  is  in  a  like  predicament.  Suppose  then 
were  no  contract  in  this  case,  and  it  appeared  that  the  definh 
dant  had  put  the  gun  into  the  plaintiff's  hand  to  fire  it  a/^ 
knowing  it  to  be  unsafe  ;  can  it  be  said  that  he  would  not  ba^ 
liable  if  any  injury  resulted  'i  If  a  party  sold  a  yicious  (kf 
under  a  representation  that  he  was  a  quiet  one,  and  being  takei 
home  by  the  buyer,  he  bit  his  child ;  would  not  the  seller  hi 
liable  for  this  injury?  The  law  imposes  on  all  persons wiit 
deal  in  dangerous  commodities  or  instruments,  an  obligatiori 
that  they  should  use  reasonable  care,  much  more  that  Hof 
should  not  supply  them  knowing  them  to  be  likely  to  cM^ 
injury.  [Parkb,  B.,  referred  to  Wiliiams  v.  East  India  CM 
pany,  3  East  192.  Alderson,  B. — There  are  many 
which  establish  that  the  act  of  an  unconscious  agent  is  the 
of  the  party  who  sets  him  in  motion.  If  your  declaration  I 
averred  that  the  father  was  an  unconscious  agent  in  the  tram 
action,  that  is,  that  he  believed  the  gun  to  be  safe,  it 
have  brought  you  within  that  principle.]  It  is  averred  thati 
was  delivered  to  the  father,  for  the  use  of  the  sons,  on  an  mi 
dertaking  from  the  defendant  that  it  was  a  safe  one; 
against  him,  therefore,  it  is  not  necessary  to  shew  that  tin 
father  believed  it  to  be  so  ;  at  all  events,  after  verdict,  the  alU 
gation  is  sufficient.  Suppose  A.  sells  oxalic  acid  as  Epiofl 
salts ;  B.  discovering  the  error,  puts  it  back,  and  goes  U 
inform  A.  of  it ;  in  the  meantime  C.  takes  it ;  would  B.'s  knoiN 
ledge  affect  C/s  right  of  action  against  A.  ?  [Aldbrsoh,  B.-^ 
It  is  averred  that  the  injury  arose  wholly  by  the  breach  of  dn^ 
of  the  defendant ;  that  negatives  the  inference  that  it  was 
any  degree  by  breach  of  duty  in  the  father.]  The  onus  is  <• 
the  defendant  to  shew  that  the  plaintiff  is  not  entitled  ti 
recover  :  prima  facie,  every  man  who  suffers  an  injury  is  e»* 
titled  to  recover  against  the  party  who  caused  it,  and  who  mwi 
be  taken  to  have  intended  the  natural  consequences  of  Ml 
injurious  act. 

Erlb  and  Butt,  contra. — There  is  no  such  known  right  ia 
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jlish  law  as  is  contended  for  on  the  other  side,  whereby    LAsoBiDai 

ntiff  is  entitled  to  receive  damages  from  the  defendant,       lbvt. 

lom  he  made  no  contract.    The  allegation,  that  the  gun  SMt^tnn, 

livered  for  the  use  of  the  sons,  is  not  a  direct  and       ^^^• 

ible  allegation  ;  it  is  laid  under  a  videlicet^  and  is  wholly 

rial.     If  the  contract  had  been  denied,  it  would  have 

fficient  to  prove  a  contract  in  fact,  without  proving  the 

nt  that  the  gun  was  bought  for  the  sons'  use.     The 

ction  of  that  allegation,  therefore,  cannot  affect  the  de-* 

's  legal  liability.     At  all  events,  the  declaration  should 

ewn  that  it  was  bought  for  the  use  of  the  sons  in  some 

and  necessary  employment — as  in  the  service  of  the 

-and  so  used ;  as  it  stands,  it  must  be  taken  that  the 

-  used  it  merely  for  his  amusement,  and  without  the 

authority.  It  is  consistent  with  all  that  is  stated,  that 
ntiff,  having  heard  of  the  warranty,  and  having  become 
f  the  unsafe  state  of  the  gun,  may  have  taken  it  from  its 

custody,  and  of  his  own  act  loaded  and  fired  it  off,  when 
ded.     All  these  presumptions  ought  to  have  been  ex- 

in  order  to  give  the  plaintiff  a  right  of  action.  The 
damage  can  give  no  cause  of  action,  if  no  breach  of 
)  shewn  down  to  that  point.  The  plaintiff  must  shew  a 
of  a  public  duty,  or  a  violation  of  a  private  right  exist- 
!veen  himself  and  the  defendant — and  then  follows  the 
,  which  completes  the  cause  of  action ;  but  the  damage 
be  prayed  in  aid  to  support  the  previous  part  of  the 
.nd  here  it  is  in  the  statement  of  the  special  damage 
is  said  the  injury  was  caused  by  the  breach  of  duty  and 
3r  conduct  of  the  defendant.  No  doubt,  whenever  an 
ent  is  immediately  dangerous,  and  is  so  placed  as  to  be 
)  do  an  injury  to  any  of  the  public,  the  party  who  places 
)  is  liable  for  such  injury.  But  here,  for  aught  that 
,  the  gun  was  delivered  to  the  father  unloaded.  And 
tract  of  warranty  raises  no  foundation  of  public  duty  : 
lere  representation  at  the  time  ;  and  there  is  no  autho- 
t  it  was  in  breach  of  any  public  duty,  or  could  have 
d  the  defendant  to  any  public  proceeding.  In  all  the 
ferred  to  on  the  other  side,  it  was  alleged  as  a  fact,  and 
)d  by  the  Court,  that  the  instrument  was  at  the  time 
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LAiroBiDQi    actually  dangerous.    So  also,  in  the  cases  relating  to  the  setting  ; 

jjij,       of  loaded  spring  guns,  or  other  v^eapons  directly  dang^rom. 

^   IloU  V.  Wilkes,  3  JB.  and  Aid.  308  ;  Bird  v.  Eolbrook  4  % 

1887.    '  628  ;  1  Moo.  and  P. ;  Townsend  v.  Wathen,  9  East  277.   So^ 

ferocious  animals  are  immediately  and  necessarily  dangenm 

But  there  are  other  cases  ^hich  may  be  put^  more  in  analoggf 

with  the  present.     Suppose  a  chain  cable  were  sold  with  i^ 

warranty  of  its  being  secure,  when  in  fact  it  was  imperfect^  ao4 

the  vessel  being  in  a  storm,  the  cable  is  let  go,  and  breab; 

could  it  be  contended  that  the  captain  and  each  of  the  crew,  if 

injured  in  consequence,  would  have  a  right  of  action  against  t)il< 

seller  ?     So,  supposing  the  owner  of  an  unruly  horse,  knowii^: 

his  disposition,  sold  him  with  a  warranty  that  he  was  quiet  W 

drive,  and  the  buyer  lent  him  to  a  friend,  who  put  other  pe^ 

sons  into  the  carriage,  and  he  ran  away,  and  overturned  ui^ 

injured  them  ;  would  the  seller  be  liable  to  each  of  these  pe^ 

sons  ? — Such  liabilities  would  be  carried  to  an  extent  whol^ 

indefinite.     The  distinction  is  this :  is  the  instrument  or  othfl 

thing  immediately  dangerous  or  mischievous  by  the  act  of  tbl 

defendant,  or  is  it  such  as  may  become  so  by  some  further  d4 

to  be  done  to  it  ?     Thus,  in  the  well-known  case  of  Scott  fi 

Shepherd,  3  Wils.  403,  the  squib  was  immediately  dangeroii| 

and  the  injury  done  by  it  furnished  a  right  of  action.    So  theif 

is  a  known  head  of  actions  for  negligence  '^  in  keeping  his  fire;* 

Com.  Dig,,  Action  upon  the  case  for  negligence  (A.  6) ;  bai 

cause  fire  is  a  known  immediate  cause  of  mischief.   The  nearei^ 

case  to  the  present  is  that  of  Witte  v.  Hague,  2  Bowl,  and  i^ 

33.     There  A.,  an  engineer,  having  been  employed  by  B.  ^ 

erect  a  steam  boiler  and  other  apparatus  on  premises  adjoiniql 

to  the  manufactory  of  C,  and  C.'s  property  having  been  iiK 

jured  in  consequence  of  the  explosion  of  the  boiler  by  reason  of 

the  insufficiency  of  the  materials  of  which  it  was  composed  r 

and  it  being  found  as  a  fact  by  the  jury  that  A.  was  persoDaHy 

present,  and  that  his  servants  had  the  management  of  tb» 

apparatus  at  the  time  of  the  accident,  it  was  held  that  C.  mij^ 

maintain  an  action  on  the  case  against  A.  for  the  injury;  bat 

the  Court  intimated  an  opinion,  that  if  the  jury  had  negatived 

the  fact  of  A/s  management  of  the  apparatus,  though  the  aod* 

dent  arose  from  the  imperfection  of  the  materials^  he  would  not 
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ive  been  primarily  liable.    Tbe  general  principle  is,  that  the    Lamoeiiwi 

image  must  be  a  proximate  consequence  from  the  act  of  the       ijrnr. 

^fendant : — ^bere  no  privity  is  shewn  between  the  defendant  BtuitnTwm. 

id  the  plaintiff,  and  the  gun  is  made  to  produce  the  damage       ^*^* 

f  the  spontaneous  and   unauthorized  act   of  the   plaintiff. 

!^ABKS,  B. — The  question  is,  whether  a  person  to  whom  the 

^presentation  of  the  defendant  is  indirectly  made,  may  not 

so  bring  an  action.    Suppose  it  be  made  to  the  one  in  order 

>  be  communicated  to  the  other  1]     Then  it  ought  to  be  so 

rerred.     [Parkb,  B. — May  not  that  be  collected  from  the 

nations  in  this  declaration  1]    There  is  no  statement  that 

be  representation  was  made  by  the  defendant  to  the  plaintiff, 

r  that  it  was  conyeyed  to  him  by  his  father,  or  that  the  father 

ras  an  intermediate  agent  for  the  purpose  of  conveying  it.     If 

he  defendant  had  authorized  the  father  to  make  the  represen- 

ation  to  the  plaintiff,  it  might  and  ought  to  have  been  averred 

hat  the  defendant  so  represented  to  the  plaintiff :  but  all  that 

8  alleged  is,  that  the  father,  at  the  time  of  the  sale,  told  the 

lefendant  it  was  for  the  use  of  himself  and  his  sons.     It  is  just 

she  same  as  the  case  of  the  purchaser  of  a  horse  for  himself  and 

Ids  friends,  or  of  a  stage  coach  for  the  use  of  the  proprietors 

ttid  all  the  passengers.    In  the  cases  cited  on  the  other  side,  of 

herard  v.  Hopkins,  and  Pippin  v.  Sheppard,  there  was  a  direct 

let  of  misfeasance  done  by  the  defendant  to  the  plaintiff.     So, 

in  Williams  v.  East  India  Company^  the  action  was  between 

the  parties  to  the  contract.     Scott  v.  Lara,  Peahe's  N.  P.  G. 

296  ;  Vfard  v.  Weeks,  7  Bing.  211  ;   Vicars  v.  Wilcocks,  8  East 

\  are  authorities  to  shew  that,  in  order  to  support  an  action 

for  a  false  representation,  the  injury  must  be  the  natural  and 

kgal  consequence  of  the  false  statement  of  the  defendant. 

Cur.  adv.  vult. 

In  the  present  Term,  the  judgment  of  the  Court  was  delivered 

Pah&e,  B. — In  this  case  a  motion  was  made  to  arrest  the 
odgment  after  a  verdict  for  the  plaintiff.  [His  Lordship  stated 
he  declaration,  and  proceeded  :] — It  is  clear  that  this  action 
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Lahqridoi    cannot  be  supported  upon  the  warranty  as  a  contract,  for  t 

i^.       is  no  privity  in  that  respect  between  the  plaintiff  and 

BMterTemi,  defendant.     The  father  was  the  contracting  party  with 

ifiB7.       defendant,  and  can  alone  sue  upon  that  contract  for  the  bi 

of  it. 

The  question  then  is,  Whether  enough  is  stated  on  thisr 
to  entitle  the  plaintiff  to  sue,  though  not  on  the  contract  1 
we  are  of  opinion  that  there  is,  and  that  the  present  i 
may  be  supported. 

We  are  not  prepared  to  rest  the  case  upon  one  of  the  gn 
on  which  the  learned  counsel  for  the  plaintiff  sought  to  su 
his  right  of  action,  namely,  that  wherever  a  duty  is  impos 
a  person  by  contract  or  otherwise,  and  that  duty  is  vio 
any  one  who  is  injured  by  the  violation  of  it  may  h 
remedy  against  the  wrongdoer  :  we  think  this  action  m] 
supported  without  laying  down  a  principle  which  would  le 
that  indefinite  extent  of  liability,  so  strongly  put  in  the  c 
of  the  argument  on  the  part  of  the  defendant ;  and  we  s 
pause  before  we  made  a  precedent  by  our  decision  which  ' 
be  an  authority  for  an  action  against  the  vendors,  even  of 
instruments  and  articles  as  are  dangerous  in  themselves,  i 
suit  of  any  person  whomsoever  into  whose  hands  they  i 
happen  to  pass,  and  who  should  be  injured  thereby.  ^ 
not  feel  it  necessary  to  go  to  that  length,  and  our  jud§ 
proceeds  upon  another  ground.  If  the  instrument  in  que 
which  is  not  of  itself  dangerous,  but  which  requires  an  i 
be  done,  that  is,  to  be  loaded,  in  order  to  make  it  so,  had 
simply  delivered  by  the  defendant,  without  any  contra 
representation  on  his  part,  to  the  plaintiff,  no  action  ^ 
have  been  maintainable  for  any  subsequent  damage  whic 
plaintiff  might  have  sustained  by  the  use  of  it.  But  if  i 
been  delivered  by  the  defendant  to  the  plaintiff,  for  the  pu 
of  being  so  used  by  him,  with  an  accompanying  represeni 
to  him  that  he  might  safely  so  use  it,  and  that  represeni 
had  been  false  to  the  defendant's  knowledge,  and  the  pb 
had  acted  upon  the  faith  of  its  being  true,  and  had  rec 
damage  thereby,  then  there  is  no  question  but  that  an  i 
would  have  lain,  upon  the  principle  of  a  numerous  class  of 
of  which  the  leading  one  is  that  of  Pasley  v.  Freeman,  3 
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L ;  which  principle  is,  that  a  mere  naked  falsehood  is  not    Lameidgi 
lough  to  give  a  right  of  action  ;  but  if  it  be  a  falsehood  told       ij^. 
ith  an  intention  that  it  should  be  acted  upon  by  the  party  Fmrt^firmt 
jured,  and  that  act  must  produce  damage  to  him  ;  if,  instead       ^^^' 
being  delivered  to  the  plaintifif  immediately,  the  instrument 
id  been  placed  in  the  hands  of  a  third  person,  for  the  purpose 

being  delivered  to  and  then  used  by  the  plaintiff,  the  like 
Ise  representation  being  knowingly  made  to  the  intermediate 
Tson  to  be  communicated  to  the  plaintiff,  and  the  plaintiff 
id  acted  upon  it,  there  can  be  no  doubt  but  that  the  principle 
ould  equally  apply,  and  the  plaintiff  would  have  had  his 
^medy  for  the  deceit ;  nor  could  it  make  any  difference  that 
16  third  person  also  was  intended  by  the  defendant  to  be  de- 
nved  ;  nor  does  there  seem  to  be  any  substantial  distinction  if 
le  instrument  be  delivered,  in  order  to  be  so  used  by  the 
laintiff,  though  it  does  not  appear  that  the  defendant  intended 
lie  false  representation  itself  to  be  communicated  to  him. 
Ihere  is  a  false  representation  made  by  the  defendant,  with  a 
iew  that  the  plaintiff  should  use  the  instrument  in  a  dangerous 
fay,  and,  unless  the  representation  had  been  made,  the  danger- 
nffi  act  would  never  have  been  done. 

If  this  view  of  the  law  be  correct,  there  is  no  doubt  but  that 
ibe  facts  which  upon  this  record  must  be  taken  to  have  found 
by  the  jury  bring  this  case  within  the  principle  of  those  referred 
io.  The  defendant  has  knowingly  sold  the  gun  to  the  father, 
S)r  the  purpose  of  being  used  by  the  plaintiff  by  loading  and 
bscharging  it,  and  has  knowingly  made  a  false  warranty  that 
t  might  be  safely  done,  in  order  to  effect  the  sale ;  and  the 
liaintiff,  on  the  faith  of  that  warranty,  and  believing  it  to  be 
lue,  (for  this  is  the  meaning  of  the  term  confiding,)  used  the 
;iu),  and  thereby  sustained  the  damage  which  is  the  subject  of 
his  complaint  The  warranty  between  these  parties  has  not 
he  effect  of  a  contract ;  it  is  no  more  than  a  representation  ; 
Hit  it  is  no  less.  The  delivery  of  the  gun  to  the  father  is  not, 
udeed,  averred,  but  it  is  stated  that,  by  the  act  of  the  defen- 
lant,  the  property  was  transferred  to  the  father,  in  order  that 
he  son  might  use  it ;  and  we  must  intend  that  the  plaintiff 
ook  the  gun  with  the  father's  consent,  either  from  his  posses- 
ion or  the  defendant's ;  for  we  are  to  presume  that  the  plain* 
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Lahobidoi    tiff  acted  lawfully,  aud  was  not  a  trespasser,  uuless  i 

id^.       trary  appear. 
jiti^^T^B^       We  therefore  think,  that  as  there  is  fraud,  and  damage 
^^7.       suit  of  that  fraud,  not  from  an  act  remote  aud  consequen 
onecontemplated  by  the  defendant  at  the  time  as  oneof  its 
the  party  guilty  of  the  fraud  is  responsible  to  the  party 
We  do  not  decide  whether  this  action  would  hav 
maintainable  if  the  plaintiff  had  not  known  of  and  acU 
the  false  representation;   nor  whether  the  defendant 
have  been  responsible  to  a  person  not  within  the  defe 
contemplation  at  the  time  of  the  sale,  to  whom  the  gui 
have  been  sold  or  handed  over.    We  decide  that  he  is 
sible  in  this  case  for  the  consequences  of  his  fraud  wh 
instrument  was  in  the  possession  of  a  person  to  whom 
presentation  was  either  directly  or  indirectly  commu] 
and  for  whose  use  he  knew  it  was  purchased. 

Rule  discharged. 


A  mere  representation  by  the  seller  of  the  quality  of  the  art\ 
does  not  furnish  a  ground  of  action  against  the  setter  on  th 
sentation  turning  out  to  be  untrue,  unless  the  representt 
fraudulent. 

I.— EARLY  V.  GARRET. 

Assumpsit  for  money  had  and  received.   Plea,  non-ass 

rrinitv  Term,  At  the  trial  before  Littledale,  J.,  at  the  Spring  Ass 
_•  the  county  of  Hants,  1829,  it  appeared  that  the  acti( 
E.         brought  to  recover  the  sum  of  £111,  14s.  6d.,  paid  to 

I B.  &  c.  928.  fgndants  as  the  purchase-money  of  a  piece  of  land  whi 
originally  been  glebe  land,  belonging  to  the  rectory  of  St 
Southampton,  and  had  been  taken  by  a  Canal  Comps 
virtue  of  an  Act  of  Parliament  passed  in  the  year  1 795. 
rector,  the  Rev.  F.  North,  did  not  receive  the  purchase-i 
nor  did  he  execute  any  conveyance  of  the  land,  but  in  th 
1 799  granted  a  lease  of  that  and  other  land  to  John  F 
ninety-nine  years,  if  he  the  Rev.  F.  North  should  so  1od| 
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rector  and  incumbent.     The  Company  afterwards  aban-      Eamt 
1  their  canal,  and  Fox  in  1813  gave  up  his  lease  to  his     qaust. 
«rho  held  the  land  until  1823,  when  he  let  one  Cox  into  xrini^Term 
fision,  under  an  agreement  to  pay  £4  rent  for  the  first       i^- 

and  £5  for  every  succeeding  year,  with  a  power  of  re- 
r  in  default  of  payment.  This  agreement  recited  that  the 
was  held  by  lease  of  the  Rev.  F.  North.  Two  years'  rent 
been  paid  by  Cox  to  Fox.  The  former  having  built  a 
s  on  the  land,  on  the  25th  of  March  1825  agreed  to  sell 
►roperty  to  W.  Coward  for  a  sum  of  £60,  and  on  the  2d  of 
1  1825  a  feofiment  was  executed,  accompanied  with  livery 
isin,  and  a  fine  was  afterwards  levied.  Coward  afterwards 
Be  bankrupt,  and  the  defendants  were  appointed  his  assig- 
The  plaintiff  being  indebted  to  the  defendant  Lankester, 
3d  to  sell  him  a  freehold  estate.     Lankester  accepted  the 

on  condition  that  the  plaintiff  would  purchase  of  him  and 
o-assignee  the  piece  of  canal  land  in  question,  to  which 
Dlaintiff  agreed.  By  an  agreement  of  the  5th  of  April 
;,  between  the  assignees  and  the  plaintiff,  reciting  that 
plaintiff  had  paid  the  sum  of  £111,  14s.  6d.  for  the 
dase   of  the  piece   of  land,  in  question,  they,  the  assig- 

agreed  to  convey  to  the  plaintiff,  his  heirs  and  assigns, 
nessuage  and  tenement  therein  particularly  described,  in 
h  said  conveyance  should  be  contained  only  the  following 
aants  on  the  part  of  Garret  and  Lankester ;  that  is  to  say, 
they  had  not  done  any  act,  nor  permitted  any,  whereby  the 
premises  were  affected  in  title  or  otherwise,  that  all  per- 
claiming  under  them  should  do  such  further  acts  as  might 
iwfully  and  reasonably  required  by  the  plaintiff,  his  heirs 
assigns,  and  at  his  and  their  own  expense ;  but  so  that  the 
sdants  or  either  of  them  should  not  be  obliged  to  enter  into 
form  of  covenant  whereby  they  might  in  any  manner  war- 

the  title  to  the  said  premises  or  the  validity  of  the  com- 
ion  of  bankruptcy  against  Coward,  or  any  proceedings 
n  under  the  same,  he  the  plaintiff  having  agreed  to  accept 
nveyance  of  such  right  or  title  as  might  be  the  defendants', 
i  all  faults  and  defects  (if  any).  It  was  proved  by  the 
mey  who  was  employed  by  both  parties  to  prepare  this 
^ment,  that  before  it  was  executed,  Lankester  ;produced  to 
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Earlt  ijim  ii^Q  feoflFment,  and  praecipe,  and  concord  of  fine,  and 
qabuct.  that  there  were  no  other  documents  except  the  proceed 
TriBi^Tcmi,  Coward'fi  bankruptcy.  The  same  witness  proved  that  the 
^^^'  tiff  then  asked  the  defendants  whether  any  rent  had  ev( 
paid,  and  that  they  replied  that  no  rent  had  ever  beei 
either  by  Coward  or  any  person  under  whom  he  cl 
There  was  some  evidence  to  shew  that  the  defendants  die 
that  rent  had  been  paid  by  Cox  to  Fox.  On  the  28th  c 
1828,  Fox  not  having  received  any  rent  for  the  last  three 
demanded  possession ;  which  being  refused  he  commeni 
ejectment  against  the  tenants,  obtained  judgment,  and  ex 
a  writ  of  possession.  Upon  this  evidence  it  was  conten< 
the  part  of  the  plaintiff,  that  the  consideration  upon  whi 
purchase-money  had  been  paid  having  failed,  the  plaint 
entitled  to  recover  it  back.  The  leai*ned  Judge  was  of  o] 
that  mere  non-communication  was  not  sufficient,  it  mi 
fraudulent ;  and  he  told  the  jury,  that  if  the  defendants 
at  the  time  when  the  agreement  was  executed,  that  rei 
been  paid  to  Fox,  the  non-communication  of  that  fact  wa 
dulent,  and  that  the  plaintiff  was  entitled  to  recover ; 
the  defendants  really  believed  that  no  rent  had  ever  bee 
or  was  payable  to  Fox,  then  the  non-communication  w 
fraudulent,  and  they  were  not  liable  :  and  he  told  them 
for  the  plaintiff  if  they  were  of  opinion  that  the  defei 
knew  that  rent  had  been  paid  or  was  payable  to  Fox,  oth 
for  the  defendants.  The  jury  having  found  for  the  defeu 
a  rule  nisi  had  been  obtained  for  a  new  trial. 

C.  F.  Williams  and  Marbt  now  shewed  CAuse.  It  is  ( 
established,  that  where  the  purchase-money  is  paid  ar 
conveyance  executed,  and  the  purchaser  is  evicted  by  a  t 
which  the  covenants  do  not  extend,  he  cannot  recover  ba 
purchase-money.  But  if  the  defect  do  not  appear  upo 
title-deeds,  and  the  vendor  is  aware  of  the  defect,  and  coi 
it  from  the  purchasers,  he  is  guilty  of  a  fraud,  and  the 
chaser  may  maintain  an  action  on  the  case  in  the  nati 
deceit ;  but  in  such  action  it  would  be  necessary  to  all^( 
prove  that  the  seller  knew  of  the  defect  and  concealed  it 
the  jury  have  found  that  the  vendor  did  not  know  that 
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mt  was  payable  to  Fox.     They  have  therefore  negatived      Bablt 
mud.  Gauor. 

rTem 


SEBJBAirr  E.  Lawes  and  Follett  contra. — In  Cripps  v.  ^' 
eade,  6  T.  R.  606,  the  defendant,  supposing  himself  the  legal 
tpresentative  of  lessee  for  years,  sold  the  term,  and  delivered 
16  lease  to  the  plaintiff ;  but  without  any  assignment  or  formal 
«iyeyance,  saying,  the  premises  were  his,  and  if  anything 
4)pened,  he  would  see  the  plaintiff  righted.  And  it  was  held, 
lat  the  plaintiff  might  maintain  an  action  against  him  for 
toney  had  and  received,  the  rightful  administrator  of  tenant 
r  years  having  ousted  the  plaintiff  by  ejectment.  There  Lord 
[bnyon  said,  the  whole  passed  by  parole,  and  it  proceeded  on  a 
dsapprehension  by  both  parties  that  the  defendant  was  the 
sgal  representative  of  the  lessee,  though  it  turned  out  after- 
rards  he  was  not.  So  in  this  case  there  was  a  misapprehension 
J  the  defendants,  who  thought  that  rent  had  not  been  paid,  if 
hey  did  not  fraudulently  represent  the  fact  to  be  so. 

Bayley,  J. — It  was  left  to  the  jury  to  say  whether  the  de- 
bidants  really  believed  that  no  rent  had  been  paid,  or  was 
payable,  and  the  jury  found  that  the  defendants  did  so  believe. 
Reir  assertion  on  that  subject,  therefore,  was  not  fraudulent. 
I  make  no  distinction  between  an  active  and  a  passive  com- 
imnication.  If  a  seller  fraudulently  conceal  that  which  he 
•aght  to  communicate,  it  will  render  the  contract  null  and 
^d.  But  the  authorities  establish  that  the  concealment  must 
k  fraudulent  The  jury  have  found  that  the  defendants  had 
Bo  knowledge  that  rent  had  been  paid  to  Fox.  Here  was, 
l^erefore,  no  fraudulent  concealment,  and  the  plaintiff  was  not 
■ittitled  to  recover. 

LiTTLSDALE,  J. — It  has  been  held,  that  where  a  man  sells  a 
<Me  as  his  own,  when  in  truth  it  is  the  horse  of  another,  the 
Urchaser  cannot  maintain  an  action  against  the  seller,  unless 
e  can  shew  that  the  seller  knew  it  to  be  the  horse  of  the  other 
i  the  time  of  the  sale  :  the  scienter  or  fraud  being  the  gist  of 
le  action  where  there  is  no  warranty ;  for  there  the  party 
ikes  upon  himself  the  knowledge  of  the  title  to  the  horse  and 

VOL.  II.  2  D 
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Baslt      of  his  qualities  ;  Springwell  y.  AUen^  2  Ectst  448.    I  tboxi^ 
Qau«.     that  this  was  an  analogous  case,  and  left  it  to  the  jury  to  nj 
whether  the  concealment  was  fraudulent  or  not 


TrinityTerm, 


Parkb,  J. — The  decisions  shew  that  the  purchaser  caniMt 
recover  unless  he  prove  fraud  on  the  part  of  the  seller.  Hen 
the  plaintiff  paid  bis  money  for  the  land,  to  be  taken  withil 
faults  ;  Bagkhole  v.  Waters^  3  Gamp.  154 ;  Schneiders.  HeoSk: 
3  Camp.  506  ;  1  Co.  Lit.  384.  That  being  so,  I  think  that 
learned  Judge  properly  stated  to  the  jury  that  mere 
communication  was  not  sufficient  to  avoid  the  contract,  but 
it  must  be  fraudulent.  The  question  in  substance  left  to  tki 
jury  was,  whether  the  concealment  was  fraudulent  They 
told  that  if  Lankester  believed  that  rent  had  been  paid  or 
payable  to  Fox,  the  non-communication  of  that  fact  was  irm 
dulent.  They  have  found  by  their  verdict  that  there  was  m 
fraudulent  concealment  The  rule  for  a  new  trial  must  thsn^ 
fore  be  discharged. 

Rule  discharged. 


II.-.0RMR0D  V.  HUTH. 


J  one  10, 1845.  Case  for  a  false  representation.  The  declaration  stated,  thd 
~       the  plaintiff,  to  wit,  on,  &c.,  at  the  request  of  the  defendant^ 

14  w.&iU65i.  bargained  with  the  defendants  to  buy  of  them  divers,  to  wit 
142  bales  of  cotton  of  them  the  defendants,  and  for  a  certiii 
price,  to  wit,  the  price  or  sum  of  £1646,  15s. ;  and  the  defet^ 
dants  then,  during  such  bargaining,  falsely,  fraudulently,  vai 
deceitfully,  exhibited  to  the  plaintiff  divers,  to  wit  142  pareeb 
of  cotton,  and  falsely,  fraudulently,  and  deceitfully  representel 
and  held  out  to  the  plaintiff,  and  induced  the  plaintiff  to  be*  I 
lieve,  that  the  same  parcels  were  samples  of  the  said  cotton  0 
bargained  for,  and  were  fair  samples  thereof,  and  that  the  saii 
cotton  was  equal  to  and  of  the  same  description  with,  and  d 
equal  and  like  quality  with  the  said  parcels  so  exhibited  ai 
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said ;  and  thereupon  the  plaintiff,  heretofore,  to  wit,  on     Obmbo* 
ame  day  and  year,  confiding  in  and  relying  upon  the  said      hutb. 
h  so  exhibited,  and  the  said  representations  and  induce-  juneToTi^Afi. 
s  of  the  defendants  so  made  as  aforesaid,  at  the  request  of 
efendants,  was  induced  to  buy  and  did  buy  the  said  cotton 
3  defendants,  at  and  for  the  said  large  price  or  sum  of,  to 
£1646,  15s.,  and  afterwards,  to  wit,  on  the  same  day  and 
paid  to  the  defendants  the  same  sum  of  money  for  the 
;  whereas,  in  truth  and  in  fact,  at  the  times  of  the  said 
iining  and  sale  by  the  defendants,  the  said  parcels  of  cot- 
irere  not  fair  samples,  nor  were  they  samples  of  the  said 
n  so  bargained  for,  nor  was  the  said  cotton  equal  to  and  of 
une  description  with,  and  of  equal  and  like  quality  with 
ud  parcels,  but  of  inferior  and  much  worse  description  and 
by,  and  of  much  less  value.    And  the  plaintiff  in  fact  says, 
l^e  defendants,  by  means  of  the  premises,  on  the  day  and 
aforesaid,  falsely  and  fraudulently  deceived  the  plaintiff  in 
lie  of  the  said  cotton  as  aforesaid,  by  means  whereof,  &c. 
^as,  first,  not  guilty ;  secondly,  that  the  plaintiff  was  not 
ed  to  buy,  nor  did  he  buy  the  said  cotton  or  any  part 
3f,  modo  etfonnd. 
e  replication  took  issue  upon  both  pleaa. 

the  trial  before  Coltman,  J.,  at  the  Liverpool  Spring 
es,  1843,  it  appeared  that  the  plaintiff,  a  cotton-spiuner, 
through  a  broker,  bought  several  bales  of  cotton  from  the 
dants,  who  were  merchants  at  Liverpool.  The  usual 
od  of  purchasing  cotton  is  by  brokers.  The  selling  broker 
rs  has  samples  by  which  he  sells.  Inspection  from  the 
is  quite  unusual  in  purchases  of  cotton.  The  samples  are 
a  from  a  slit  in  the  bale ;  and  if  any  part  of  the  bale 
IS  to  be  of  an  inferior  quality  to  that  found  at  the  slit,  it  is 
to  be  falsely  packed,  and  is  unmerchantable  on  that  ac- 
>.  It  is  usual  for  the  buying  broker  to  have  samples 
1  by  his  own  people  from  the  bale,  which  redrawn  samples 
mpares  with  those  by  which  he  has  bought.  In  the  pre- 
ase,  forty-five  of  the  bales  which  were  purchased  by  the 
iff  were  found  to  be  falsely  packed.  Cotton  is  packed  in 
I,  80  that  the  edges  are.  visible  only  at  the  top  and  bottom, 
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(^"'^^  and  along  the  narrow  side.  From  the  way  in  which  the  cot 
HcTB.  is  packed,  you  can  only  take  the  sample  from  the  long  nan 
Jonolsrifi^s.  side.  In  this  case  there  were  two,  three,  or  more  layer 
good  cotton  like  the  sample  ;  but  in  the  inner  part  the  co 
was  bad  :  in  some  instances  there  was  not  more  than  one  I 
of  good,  and  the  rest  bad.  A  witness  stated  that  this  i 
have  been  done  by  design,  and  that  the  bales  must  have 
falsely  packed  when  purchased ;  but  there  was  no  eyiden< 
shew  that  the  defendants  were  cognizant  of  the  fraud.  II 
proYcd  that  the  cotton  had  come  straight  from  the  ship  U 
defendants'  warehouse,  and  they  were  the  consignees; 
whether  they  were  the  consignees  on  their  own  account  < 
others,  did  not  appear.  Upon  this  evidence,  the  defenc 
counsel  insisted  that  there  was  no  case  to  go  to  the  jui 
which  they  could  find  for  the  plaintiff  on  the  first  issue, 
much  as  neither  the  defendants  nor  their  brokers  were  pi 
to  have  had  any  knowledge  of  the  alleged  misrepresent 
being  false,  or  of  the  false  packing,  or  to  have  acted  in 
respect  against  good  faith  or  with  any  fraudulent  pui 
The  plaintiff's  counsel,  on  the  other  hand,  maintained  tha 
delivery  of  samples  not  corresponding  with  the  bulk,  ^ 
false  representation  of  the  quality  of  the  cotton,  which  mu 
considered  in  point  of  law  as  fraudulent,  as  being  the  state 
of  a  fact  which  the  party  making  it  did  not  know  to  be 
and  which  in  fact  was  not  true,  and  which  induced  the  I 
to  make  the  purchase.  The  learned  Judge  directed  the 
that,  unless  they  could  see  grounds  for  inferring  that  the  d 
dants  or  their  brokers  were  acquainted  with  the  fraud  that 
been  practised  in  the  packing,  or  had  acted  in  the  transa 
against  good  faith  or  with  some  firaudulent  purpose,  the  d 
dants  were  entitled  to  the  verdict  on  the  first  issue :  where 
the  plaintiff's  counsel  excepted  to  the  direction  of  the  lea 
Judge,  and  insisted  that  proof  of  the  defendants  or 
brokers  being  acquainted  with  the  fraud  that  had  been  ] 
tised  in  the  packing,  or  of  their  having  acted  against  good  1 
or  with  some  fraudulent  purpose,  wajs  not  necessary  to  be  § 
by  him  on  that  issue,  and  tendered  a  bill  of  exceptions  ao 
ingly.  The  jury  found  a  verdict  for  the  defendants  on  the 
issue,  and  were  discharged  by  comment  as  to  the  other  issu< 
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I  writ  of  error  having  been  brought,  the  case  was  now     Ormiod 
Bed  by —  Hum 


OWLINO,  FOR  THE  PLAINTIFF  IN  ERROR. — The  plaintiflf  is  on- 
i  to  succeed  on  this  issue,  although  he  is  not  able  to  prove 
the  defendants  acted  fraudulently  or  with  knowledge  that 
representation  was  untrue,  if  it  turned  out  in  fact  to  be 
le.  The  plaintiflf  was  induced  to  purchase  by  the  appear- 
of  the  samples,  and  by  the  understanding  that  the  cotton 
e  bales  corresponded  with  the  samples ;  and  if  it  does  iiot 
»pond,  he  is  entitled  to  succeed,  although  he  is  not  able  to 
;  home  to  the  defendants  a  knowledge  of  the  fraud.  If, 
ig  a  negotiation  for  a  sale  of  goods,  the  vendor  makes  a 
«entation,  to  induce  the  purchaser  to  complete  the  con- 
,  of  something  which  he  does  not  know  to  be  true,  and 
h  turns  out  to  be  false,  a  jury  would  be  warranted  in  find- 
,  verdict  for  the  purchaser,  although  he  cannot  shew  that 
endor  knew  it  to  be  untrue.  It  is  not  necessary  to  say 
they  must  find  for  the  plaintiflT ;  it  is  suflScient,  in  the  pre- 
case,  if  they  might  have  done  so.  If  the  vendor  mis-states 
t,  and  by  that  mis-statement  induces  the  purchaser  to 
I  the  contract,  he  is  liable  for  it,  whether  he  knew  it  to  be 
le  or  not.  There  is  here  every  ingredient  necessary  to 
)rt  an  action.  There  is  a  wrong  done,  a  damnum,  and 
in  injuria ;  for  the  defendants  have  stated  that  which  was 
rue,  although  they  might  not  know  it  to  be  untrue.  It  is 
ich  a  legal  fraud  for  a  party  to  make  a  statement  which 
les  not  know  to  be  true,  as  if  he  made  a  statement  which 
new  to  be  untrue,  if  it  turns  out  to  be  so.  In  Eex  v. 
bey,  6  T.  R.  637,  Lawrence,  J.,  says, — "  Where  a  man 
rs  to  a  particular  fact,  without  knowing  at  the  time 
lier  the  fact  be  true  or  false,  it  is  as  much  perjury  as  if  he 
the  fact  to  be  false,  and  equally  indictable.''  So  here,  the 
dants  are  equally  hable  if  they  make  a  statement  that  the 
D  in  the  bulk  was  the  same  as  the  sample,  and  it  turns  out 
otherwise,  whether  they  knew  it  to  be  so  or  not.  Policies 
surance  are  vitiated  by  any  false  representation,  though 
in  ignorance  of  its  being  false :  Goram  v.  Sweeting, 
tnd.  200  b ;  Carter  v.  Boehm,  3  Burr.  1905  ;  Hodgson  v. 
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Obmboo     Richardson,  1  W.  Black.  463.     The  rule  applicable  to  insiav 
Hum       ances  applies  equally  to  other  contracts.     The  law  looks  not  to  i 
Jim«l9"i845.  *'^6  motivos  of  actioDs,  but  to  the  general  result  of  what  tbe 
parties  do.     The  case  of  libel  is  analogous.     In  Chalmmi. 
Payne,  2  C.  M.  and  R  157,  Lord  Abingbr,  C.  B.,  says,— 
"  Where  a  publication  is  injurious  on  the  face  of  it,  it  is  I 
wrong  from  which  malice  will  be  inferred,  and  which  makes  Ik 
actionable,  whether  any  injury  was  intended  or  not.     That  ill 
principle  which  is  not  confined  to  libel  only,  but  is  a  geneni 
principle  applicable  to  other  cases."     The  same  doctrine  is  Ul 
down  in  nearly  the  same  words  in  Fishery.  Clement,  10  B.vA 
Or.  472.     There  is,  however,  a  motive  in  the  vendor  of  goodii 
to  induce  the  vendee  to  complete  the  contract ;  and  if  a  pai^ 
is  influenced  by  a  statement  of  the  vendor  to  complete  aotHH^ 
tract,  and  that  statement  turns  out  to  be  false  or  untrue,  heis^ 
liable.     It  is  no  answer  to  say,  that  it  cannot  be  shewn  that  mi 
party  had  an  improper  motive  ;  it  is  sufficient  that  such  a  m-] 
tive  might  exist,  if  the  result  to  the  plaintiff  be  the  same,   ft 
may  be,  and  generally  is,  impossible  to  prove  actual  knowledge^ 
In  Pawson  v.  Watson,  2  Govjp.  788,  Lord  Mansfield,  C.  J, 
says, — ''  It  is  equally  false  for  a  man  to  imdertake  to  say  duA 
which  he  knows  nothing  at  all  of,  as  to  say  that  is  true  which  he 
knows  is  not  true."     So  here,  it  is  not  necessary  to  shew  that 
the  party  knew  the  statement  to  be  false — it  is  enough  to  shew 
that  it  is  false,  and  leave  him  to  explain  how  he  came  to  mab 
the  statement.     In  Cooper  v.  Garderier,  Carth.  90,  which  was, 
case  for  falsely  affirming  that  the  goods  were  his  own  whea 
they  were  the  goods  of  another,  it  was  held  that  the  declaratica 
was  good,  without  saying  sciens  they  were  the  goods  of  another. 
That  was  a  case  where  there  was  no  fraud,  and  where  the  par^ 
did  not  know  that  he  was  making  a  false  statement ;  and  fk 
it  was  held  that  the  action  lay.    Grose,  J.,  appears  to  have  had 
this  case  in  his  mind,  in  delivering  his  judgment  in  Pasle^^* 
Freeman,  3  T.  R.  54.     In  Schneider  v.  Heaih,  3  Camp.  508, 
Sir  James   Mansfield,   C.   J.,   says, — "  It  signifies  nothing 
whether  a  man  represents  a  thing  to  be  different  from  what  he 
knows  it  to  be,  or  whether  he  makes  a  representation  which  he 
does  not  know  at  the  time  to  be  true  or  false,  if,  in  point  of  fact, 
it  turns  out  to  be  false."    And  in  Smout  v.  llbery,  10  if.  and  W. 
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»  Aldbrsok,  B.,  in  delivering  the  judgment  of  the  Court,  Okmeod 
— "  It  is  a  wrong  to  state  as  true  what  the  individual  hcth. 
ag  such  statement  does  not  know  to  be  true,  even  though  junel9riw( 
^es  not  know  it  to  be  false,  but  believes,  without  sufficient 
ids,  that  the  statement  will  ultimately  turn  out  to  be  cor- 
And  if  that  wrong  produces  an  injury  to  a  third  person, 
is  wholly  ignorant  of  the  grounds  on  which  such  belief  of 
apposed  agent  is  founded,  and  who  has  relied  on  the  cor- 
Less  of  his  assertion,  it  is  equally  just  that  he  who  makes 
assertion  should  be  personally  liable  for  its  consequences/' 
also  cited  Adamson  v.  JarviSy  4  Bing.  66 ;  Burroiues  v. 
,  10  Yes.  470 ;  Fuller  v.  WUaon,  3  Q.  B.  58  ;  Gomfoot  v. 
he,  6  M.  W.  358  ;  Collins  v.  Evans,  13  Law  J.  Rep.  Q.  B. 
\  RaiUon  v.  Matthews,  10  CI.  and  Fin.  934.]  In  Moens  v. 
aortk,  10  M.  and  W.  155,  Lord  Abingbr,  C.  B.,  says, — "  The 
I,  which  vitiates  a  contract  and  gives  the  party  a  right  to 
rer,  does  not  in  all  cases  necessarily  imply  moral  turpitude, 
e  may  be  a  misrepresentation  as  to  the  facts  stated  in  the 
-act,  all  the  circumstances  in  which  the  party  may  believe 
I  true/'  Parke,  B.,  undoubtedly  says,  10  if.  and  W.  157, 
•  give  a  right  of  action  for  that  representation,  it  was,  I 
:,  essential  to  prove,  that,  by  words  or  acts  of  the  defen- 
se or  their  agents,  it  was  made  falsely,  and  for  the  improper 
ose  of  inducing  the  plaintiffs  to  purchase  the  goods  f  but 
Qost  that  can  be  said  of  that  is,  that  it  is  the  opinion  of  one 
;e  against  another,  to  shew  that  a  bare  affirmation,  with- 
,  warranty,  is  no  cause  of  action.  [Tindal,  C.  J.,  referred 
\andelor  v.  Lopus,  Cro.  Jac.  4.]  In  a  note  upon  that  case, 
3lw.  Nisi  Prius  648,  Qth  ed.,  Mr.  Selwyn  appears  to  have 
rht  that  the  affirmation  there  mentioned  was  made  long 
to  the  contract,  and  was  not  connected  with  it.  And  in 
case  Anderson,  J.,  was  of  the  contrary  opinion,  and  held 
the  deceit  in  selling  the  stone  for  a  bezoar  stone,  when  it 
not,  was  a  cause  of  action. 

iOMPTON,   FOR   THE  DEFENDANT   IN   ERROR. — In  all  cases  of 

lale  of  chattels,  the  rule  of  caveat  emptor  applies,  so  far  as 
es  to  the  condition  or  quality  of  the  goods,  except  there  be 
Lrranty  or  fraud  in  the  seller.     And  there  is  no  distinctjipn 
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Obmbod  between  legal  and  moral  fraud  in  cases  of  this  kind.  In  Chan- 
HvTH.  delor  V.  LopuSf  the  defendant  sold  to  the  plaintiff  a  stone, 
Jime"i9ri846.  which  he  affirmed  to  be  a  bezoar  stone,  when  it  was  not ;  a&d 
it  was  held  that  the  bare  affirmation  that  it  was  a  bezoar  stone, 
without  warranting  it  to  be  so,  was  no  cause  of  action.  It  is 
also  there  said,  that  '*  although  he  knew  it  to  be  no  berar 
stone,  it  is  not  material/'  That^  as  Mr.  Smith  observes,  in  hii 
Leading  Cases,  p.  77,  has  oflen  been  denied ;  but  it  was  not 
necessary  to  the  decision  of  the  case,  the  main  doctrine  of  whi(i 
has  never  been  disputed.  The  main  decision  there  was,  tbst 
the  plaintiff  must  either  declare  upon  a  contract,  or,  if  he  de* 
clare  in  tort  for  a  misrepresentation,  he  must  aver  a  scienler. 
In  Budd  V.  Fairmaner,  8  Bing.  62,  Tindal,  C.  J.,  points  oat 
the  distinction  between  a  warranty  and  a  representation.  He 
says, — "  Whatever  a  party  warrants,  he  is  bound  to  make  good 
to  the  letter  of  the  warranty,  whether  the  quality  warrant^  be 
material  or  not ;  it  is  only  necessary  for  the  buyer  to  shew  that 
the  article  is  not  according  to  the  warranty :  whereas,  if  an 
article  be  sold  by  description  merely,  and  the  buyer  afterwards 
discovers  a  latent  defect,  he  must  go  further,  allege  the  scienter, 
and  shew  that  the  description  was  false  within  the  knowledge 
of  the  seller."  And  after  stating  that,  in  Parkinson  y.  Lee,i 
East  313,  upon  a  sale  of  hops  by  sample,  with  a  warranty  that 
the  bulk  of  the  commodity  answered  the  sample,  although  a 
fair  merchantable  price  was  given,  it  was  held  that  the  sefler 
was  not  responsible  for  a  latent  defect  unknown  to  him,  but 
arising  from  the  fraud  of  the  grower  from  whom  he  purchased;* 
he  adds,  "  A  party  who  makes  a  simple  representation  stands, 
therefore,  in  a  very  different  situation  from  a  party  who  gives 
a  warranty."  The  present  is  simply  the  case  of  a  representa- 
tion, and  therefore  an  action  is  not  maintainable  without  a 
scienter.  The  case  of  Meyer  v.  Everthy  4  Camp.  22,  turned 
entirely  on  its  being  a  deceitful  representation,  and  was  not  a 
sale  by  sample.  In  Freeman  v.  Baker,  5  B.  and  Ad.  797, 
Parke,  J.,  says, — "  The  question  of  deceit  was  disposed  of  by 
the  jury,  when  they  found  that  the  defect  in  the  ship  was  un- 
known to  the  defendants.  Polhill  v.  Waiter,  3  B.  and  Ad  11^» 
only  decides,  that  if  a  person  states  what  he  knows  to  be 
untrue,  and  induces  another  to  act  upon  it  to  his  prejudice,  a 
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id  in  law  is  committed."  And  Pattbson,  J.,  says, — "  The  Obi«od 
ifiion  in  Polhill  v.  Walter  is  put  distinctly  and  pointedly  on  hoth. 
ground,  that  the  party  knew  the  representation  he  made  to  june  19,  i84fi 
false  f  and  Lord  Tentebden  particularly  guards  against 
other  construction,  by  saying, — "  If  the  defendant  had  had 
d  reason  to  believe  his  representation  to  be  true,  he  would 
e  incurred  no  liability ;  for  he  would  have  made  no  state- 
it  which  he  knew  to  be  false :  a  case  very  different  from  the 
sent."  Dobell  v.  Stevens^  3  B.  and  Gr.  623,  and  Lysney  v. 
^,  2  Ld.  Raym.  1118,  also  shew  that  knowledge  of  the 
id  is  a  necessary  ingredient  in  an  action  for  a  false  repre- 
tation.  SpringweU  v.  Allen^  2  East  448  n. ;  Aleyn,  91,  again 
ws  that  the  scienter  or  fraud  is  the  gist  of  the  action  where 
re  is  no  warranty  ;  and  that  case  was  cited  as  law  by  LiT- 
IDALE,  J.,  in  JSarly  v.  Garret^  9  B.  and  Gr.  932.  Williamson 
iUison,  2  East  446,  where  it  was  held  that  the  scienter  need 
be  proved,  was  a  case  of  express  warranty ;  but  that  case 
}  shews  that,  in  cases  of  mere  misrepresentation,  the  allega- 
1  of  a  scienter  must  be  made  and  proved.  Where  there  is  a 
3  by  sample,  and  there  is  no  warranty  or  fraud,  the  seller  is 
liable  for  an  unknown  defect  in  the  goods  sold  :  Parkinson 
Lee,  2  East  313  :  Southern  v.  ffotue,  2  Roll.  Rep.  5  ;  Pasky 
freeman,  3  T.  R  51  ;  Jendmne  v.  Slade^  2  Esp.  572 ;  Gom- 
5v.  Fowke,  per  Rolfb,  B.  :  Com.  Dig.,  "  Action  on  the  Case,^' 
8,  11,)  (E.  4.)  The  opinion  of  a  majority  of  the  Judges  of 
Court  of  Exchequer,  in  Moens  v.  Heyworth,  is  in  favour  of 
view  contended  for  by  the  defendant.  The  opinion  of  Lord 
INGEB,  C.  B.,  seems  to  have  been  formed  from  his  consider- 
this  case  as  governed  by  the  same  rule  applicable  to  cases 
policies  of  insurance,  which  have  always  been  considered  as 
itracts  uberrimcB  fidei.  There  is,  however,  a  distinction  be- 
sen  other  representations  and  representations  of  that  nature. 
Uer  V.  Wilson  is  not  the  case  of  a  representation  as  to  the 
idition  of  goods  sold.  Gollins  v.  Evans  was  the  case  of  a 
ndatum,  and  the  defendant  was  held  not  liable  in  the  absence 
knowledge  or  fraud :  it  is  therefore  a  strong  authority  in 
our  of  the  defendants.  In  Taylor  v.  Ashton,  11  M.  and  W. 
X  Parke,  B.,  said,  in  the  course  of  the  argument, — "  I  ad- 
'e  to  the  doctrine,  that  an  action  for  deceit  will  not  lie  with- 
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Ohmeod  out  moral  fraud ;  and  Lobd  Denman,  in  the  case  last  dted, 
HuTH.  {Fuller  Y.  Wilson^)  seems  to  admit  that  to  be  so.  If  the  party 
Jime"i^i846.  honafide  believes  the  representation  he  made  to  be  true,  thougi 
he  may  not  know  it,  it  is  not  actionable/^  And,  in  delivering 
the  judgment  of  the  Court,  the  same  learned  Judge  says,— "It 
was  contended  by  Mr.  Enowles  that  it  was  not  necessary  moral 
fraud  should  be  committed,  in  order  to  render  these  person 
liable  ;  for  that  if  they  made  statements  for  their  own  ben^ 
which  were  calculated  to  induce  another  to  take  a  particultr 
step,  and  if  he  did  take  that  step  to  his  prejudice  in  cods^ 
quence  of  such  statements,  and  such  statements  were  false,  the 
defendants  were  responsible,  though  they  had  not  been  guiltj 
of  any  moral  fraud.  .  .  .  From  this  proposition  we  entirdj 
dissent ;  because  we  are  of  opinion,  that,  independently  of  any 
contract  between  the  parties,  no  one  can  be  made  responsible 
for  a  representation  of  this  kind,  unless  it  be  fraudalendy 
made.''  The  argument  on  the  other  side  would  go  to  the 
extent  of  abolishing  altogether  the  use  of  the  scienter  in  plead- 
ing ;  for  if  it  be  well  founded,  there  could  be  no  case  in  vhidi 
a  scienter  would  be  necessary.  Smout  v.  Ilben/  was  not  a  case 
of  sale,  but  of  agency,  and  is  founded  upon  a  doctrine  first  pro- 
mulgated  in  some  cases  in  the  American  courts.  Aldsbsok, 
B.,  was  a  party  to  all  those  judgments  which  have  been  cited 
from  the  Exchequer ;  and  he  never  supposed  that  in  Snmt  r. 
Ilbert/  he  was  altering  the  law  he  had  before  declared.  The 
law  has  said,  that  if  a  party  means  to  protect  himself  from  hid- 
den defects,  he  must  take  a  warranty,  and  he  is  not  protected 
otherwise,  unless  he  can  make  out  fraud.  There  is  no  hardship 
in  supporting  the  ruling  of  the  learned  Judge,  since  a  vendee  may 
always  protect  himself  by  requiring  a  warranty:  The  direction 
of  the  learned  Judge,  therefore,  was  perfectly  correct,  and  ^ 
the  only  ruling  he  could  properly  have  given. 

Cowling,  in  reply. — A  distinction  has  been  endeavoured  to 
be  drawn  as  to  mandatories,  and  some  such  distinction  has  no 
doubt  been  taken  by  Mr.  Justice  Story  ;  but  his  remarks  on 
this  subject  were  not  meant  to  be  universal,  that  it  was  in  no 
case  necessary  to  shew  actual  knowledge  of  the  falsehood  of  \k 
assertion.     [He  referred  to  Story's  Equity  Jurisprudence,  si 
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95,  et  seq.y  where  the  authorities  are  collected.]     The     obmeod 
3n,  according  to  the  argument  on  the  other  side,  only       Burn. 

to  this — What  is  fraud  1     There  is  no  doubt  as  to  the  jinie"i«7i846 
*  caveat  emptor ;  but  if  a  party  is  misled  by  the  statement 

vendor,  and  thrown  off  his  guard  by  it,  that  rule  ceases 
applicable.  The  question  comes  back  to  what  is  recog- 
as  fraud  in  law.     No  doubt,  if  a  purchaser  can  prove 

fr^ud  in  the  sale,  it  is  then  quite  clear  that  the  vendor  is 

It  is  not  meant  to  be  said  that  every  statement  that  a 

r  makes,  and  which  turns  out  to  be  wrong,  is  necessarily 

able ;  but  where  a  statement  is  made  which  is  material 

contract,  and  it  turns  out  to  be  untrue,  and  the  vendee 
vitably  misled  by  it,  the  vendor  is  liable  for  it.  If  the 
to  the  person  injured  is  the  same,  the  law  considers  it 
me  as  if  the  motive  had  been  fraudulent.  The  tendency 
ions  alone  is  material ;  for  instance,  a  man  is  Uable  in 
ss  for  an  involuntary  damage  to  another.  It  is  not  con- 
i  that  in  all  cases  a  scienter  is  superfluous,  but  only  that 
Bs  of  contract,  where  there  ought  to  be  perfect  fair  deal- 
tween  the  parties,  it  is  unnecessary.  Wherever  there  is 
r  a  representation  nor  a  warranty,  there  a  scienter  must 
leged  and  proved :  Sdwyn's  Nisi  Prius,  p.  637.  No 
r  has  been  given  as  to  the  inconvenience  which  it  was 
would  arise  in  adopting  the  test  of  actual  knowledge,  and 
flBculty  of  proving  it.  All  that  the  plaintiff  below  could 
led  upon  to  shew,  was  the  existence  of  the  misrepresenta- 
Fa  material  fact.  [Coltman,  J. — Mr.  Crompton  and  you 
t  agree  upon  the  meaning  of  "  exhibiting  the  samples ;" 
rs  it  only  means  that  they  are  fairly  drawn  from  the  bulk, 
rou  say  the  meaning  must  be  that  the  bulk  corres- 
d  with  the  samples.]  It  must  be  taken  upon  the  bill  of 
tions  that  there  was  a  misrepresentation,  and  the  Judge 
les  it  to  be  so.  [Maule,  J. — The  utmost  that  you  can  argue 
it  it  was  a  prima  facie  case  of  fraud,  and  therefore  there 

point  for  the  jury  as  to  the  fraud.]     It  is  B.prim^  facte 

)f  legal,  not  of  moral  fraud.     The  proposition  now  ad- 

id  is  consistent  with  all  the  authorities  which  have  been 

There  is  no  reason  why  policies  of  insurance,  to  which 

loctrine  is  admitted  to  apply,  should  be  construed  differ- 
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Obmbod     ently  from  other  coutracts.     Chandehr  v.  Lopus  is  a  case  o 
Hi^       little  or  no  authority ;  and  if  it  proves  anything,  it  prores  toe 
jttne"i97i846.  Da^ch.     It  is  impossible  to  say  how  much  of  it  is  law,  and  om 
part  of  it  clearly  is  not.     [Tindal,  C.  J. — It  hhs  been  milj 
overruled  as  to  that  part  where  it  is  said  that  knowledge  wai 
immaterial.]     Pasley  v.  Freeman^  and  that  class  of  cases,  wete 
not  cases  of  dealing  between  the  parties  for  the  sale  and  pio*^ 
chase  of  goods ;  they  are  cases  of  agency,  in  which  it  is  Dotj 
disputed  that  a  scienter  and  moral  fraud  must  be  provdn 
[Tindal,  C.  J. — It  would  be  strange  if  there  were  not  an  aiii^| 
logy  between  cases  of  dealing  and  other  cases  of  representatiaKj 
The  only  difference  is,  that  the  one  is  stronger  for  the  juiy  to 
find  fraud  in  than  the  other.]     In  Budd  v.  Fairmaner^  tht 
representation  was  of  a  trifling  matter,  which  could  not 
influenced  the  party  in  making  the  contract.     But  where 
representation  is  of  a  matter  material  to  induce  the  party 
purchase  the  goods,  it  is  equivalent  for  this  purpose  to  a 
ranty.     Freeman  v.  Baker  was  the  case  of  the  sale  of  a 
with  all  faults,  which  would  have  the  effect  of  puttiog 
purchaser  on  his  guard.     In  all  such  cases  the  rule  of 
emptor  applies.     In  Lysney  v.  Selby^  Lord  Holt,  although 
uses  the  word  false,  does  not  say  false  to  his  knowledge ; 
Powell,  J.,  takes  the  same  view ;  and  they  both  say  there 
no  fraud.     In  Springwell  v.  Allen^  there  was  neither  warrantf 
nor  representation.    In  Williamson  v.  Allison,  there  was  an  e^j 
press  warranty,  and  the  scienter  was  not  necessary.     In  Tafkf" 
y.  Ashton,  there  was  no  dealing  between  the  parties,  and  thert 
the  representation  was  made  before,  and  not  at  the  time  of  the 
contract.     Looking  at  all  the  cases  together,  the  authorities  ai« 
strong  in  favour  of  the  plaintiff. 

The  judgment  of  the  Court  was  pronounced  by — 

Tindal,  C.  J. — We  think  the  direction  of  the  learned  Judge 
was  perfectly  correct. 

The  action  is  brought  for  a  false  and  fraudulent  representtr 
tion,  alleged  to  have  been  made  by  the  defendants,  on  the  sale 
of  certain  cotton  to  the  plaintiffs,  that  the  cotton  was  of  the 
same  description,  and  of  equal  and  like  quality  with  the  sample 
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them  exhibited,  whereas  in  fact  it  was  not :  the  action  not     Obmbod 
ing  brought  upon  an  express  warranty,  nor  any  express  alle-       Hum 
ttion  being  laid  in  the  declaration,  that  the  defendants  knew  june'To'iSie 
.  the  time  that  the  bulk  of  the  cotton  did  not  equal  in  descrip- 
on  or  quality  the  sample  which  had  been  so  exhibited. 

Upon  the  trial,  the  learned  Judge  directed  the  jury,  that, 
nless  they  could  infer  that  the  defendants  or  their  brokers 
lere  acquainted  with  the  fraud  that  had  been  practised  in  the 
packing,  or  had  acted  in  the  transaction  against  good  faith,  or 
vith  some  fraudulent  purpose,  the  defendants  were  entitled  to 
file  verdict ;  and  we  think  this  the  proper  direction. 

The  rule  which  is  to  be  derived  from  all  the  cases  appears  to 
IB  to  be,  that  where,  upon  the  sale  of  goods,  the  purchaser  is 
jutisfied  without  requiring  a  warranty,  (which  is  a  matter  for 
fe  own  consideration,)  he  cannot  recover  upon  a  mere  repre- 
taitation  of  the  quality  by  the  seller,  unless  he  can  shew  that 
Ihe  representation  was  bottomed  in  fraud.  If  indeed  the  re- 
teaentation  was  false  to  the  knowledge  of  the  party  making 
t^  this  would  in  general  be  conclusive  evidence  of  fraud ;  but 
rtbe  representation  was  honestly  made,  and  believed  at  the 
ime  to  be  true  by  the  party  making  it,  though  not  true  in 
oint  of  fact,  we  think  this  does  not  amount  to  fraud  in  law, 
ut  that  the  rule  of  C(weai  emptor  applies,  and  the  representa- 
ion  itself  does  not  furnish  a  ground  of  action.  And  although 
be  cases  may,  in  appearance,  raise  some  difference  as  to  the 
fifoct  of  a  false  assertion  or  representation  of  title  in  the  seller, 
\  will  be  found,  on  examination,  that  in  each  of  those  cases 
here  was  either  an  assertion  of  title  embodied  in  the  contract, 
•r  a  representation  of  title  which  was  false  to  the  knowledge  of 
he  seller. 

The  rule  we  have  drawn  from  the  cases  appears  to  us  to  be 
tapported  so  clearly  by  the  early,  as  well  as  the  more  recent 
k^^ions,  that  we  think  it  unnecessary  to  bring  them  forward 
u  review  ;  but  satisfy  ourselves  with  saying,  that  the  exception 
Hust  be  disallowed,  and  the  judgment  of  the  Court  of  Exche- 
{uer  aflSrmed. 

Judgment  affirmed. 
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Where  the  description  of  an  article  sold  relates  to  a  tnaUer  ofopinm 
in  respect  of  which  there  can  be  no  certain  knowledge,  it  is  ndpr^ 
sumed  of  itself  to  be  a  warranty,  but  is  a  question  to  he  ddsr- 
mined  with  reference  to  the  whole  circumstances  connected  vjiA  d# 
sale,  whether  it  was  intended  as  a  warranty  or  as  an  expressionif 
opinion  merely,  but  if  the  description  relates  to  a  matter  of  fad 
which  is  within  the  power  of  knowledge  of  the  sdler,  it  is  taken  fo 
be  a  warranty  of  the  fact  affirmed. 

POWER  V.  BARHAM. 

Ian.  14, 1886.  ASSUMPSIT.  The  declaration  stated  that,  in  consideratioo 
"^       that  the  plaintiff,  at  the  defendant's  request^  would  buy  of  him 

4  Ad.  EiL  478.  four  picturcs  at  a  certain  price,  to  wit,  &c.,  the  defendant 
'*  promised  the  plaintiff  that  the  said  pictures  were  painted  by 
a  certain  artist  or  master  in  painting,  called  or  named  Gana- 
letti,  otherwise  Canaletto/'  Breach,  that  the  said  pictnreB 
"  were  not,  nor  was  either  of  them,  painted  by  the  said  artist  or 
master  called  or  named  Canaletti,  otherwise  Canaletto,''  where- 
by the  said  pictures  were  and  are  of  little  or  no  use,  kc,  and 
the  plaintiff  lost  the  benefits,  &c.  Plea,  non-assumpsit  On 
the  trial  before  Coleridge,  J.,  at  the  sittings  in  Middlesex 
afler  last  Term,  it  appeared  that  the  defendant  sold  the  pic- 
tures to  the  plaintiff  for  £160,  and,  at  the  time  of  the  sal^ 
gave  the  following  bill  of  parcels  and  receipt : — 

"  Mr.  N.  Power, 

"  Bought  of  J.  Barhah, 
«  if  ay  14,  1832. 
"  Four  pictures,  Views  in  Venice,  Canaletto,      £160    0  0 
"  Settled  by  two  pictures,      £50     0     0 
"  And  a  bill  at  five  months,    110     0     0 


£160     0     0 
J.  Barham.'' 
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.  carver  and  gilder,  who  had  been  employed  by  the  plain-  pow» 
io  procure  original  pictures  for  him,  gave  evidence  of  pre-  Babrajc 
3  representations  by  the  defendant  to  him  and  to  the  jMLliTisaa. 
itiflF,  that  the  pictures  were  genuine ;  some  doubt,  however, 
raised  as  to  the  expressions  actually  used.  The  witness 
3d  that  the  pictures  were  in  the  manner  of  Canaletti,  and, 
lie  time  of  the  sale,  appeared  to  him  worth  the  money.  A 
less  experienced  in  paintings  stated  that  he  considered  the 
ares  not  to  be  Canaletti's,  and  valued  them  at  about  £8 
1 ;  and  some  other  evidence  was  given  on  this  point.  For 
defendant  it  was  contended  that  the  bill  of  parcels  was  not 
arranty,  but  only  an  expression  of  opinion ;  and  Jendtuine 
Uade,  2  Esp.  N.  P.  G.  572,  was  cited.  The  learned  Judge, 
umming  up,  told  the  jury  that  the  pictures  were  admitted 
to  be  Canaletti's,  and  that  the  only  question  on  the  plead- 
\  was,  whether  the  promise  was  made ;  and  he  submitted  to 
ir  consideration,  upon  the  whole  of  the  evidence,  whether 
defendant  had  made  a  representation,  as  part  of  his  con- 
:t,  that  the  pictures  were  genuine,  not  using  the  name  of 
laletti  as  matter  of  description  merely,  or  as  an  expression 
opinion  upon  something  as  to  which  both  parties  were  to 
rcise  a  judgment,  but  taking  upon  himself  to  represent  that 
pictures  were  Canaletti's.  His  Lordship  noticed  the  argu- 
at  on  behalf  of  the  defendant,  as  to  the  bill  of  parcels ;  and 
i  that  the  words  of  Lord  Kbnyon,  in  the  case  referred  to, 
st  be  considered,  not  as  a  general  rule  of  law,  but  as  a  direc- 
1  to  the  jury  on  the  circumstances  of  that  case.  The  jury 
nd  a  verdict  for  the  plaintiff,  saying,  '^  We  think  the  bill  of 
eels  is  a  warranty." 

Sir  J.  Campbell,  Attorney-General,  now  moved  for  a  new 
il  on  the  ground  of  misdirection.  The  question  was.  Whether 
)  defendant  had  entered  into  a  binding  contract  that  the 
tures  were  Canaletti's  1  The  jury  ought  to  have  been  told 
it  the  words  in  the  bill  of  parcels  did  not  amount  to  a  war- 
ty. Jendtuine  v.  Slade,  2  Esp.  N.  P.  C.  572,  was  a  stronger 
6  against  the  defendant  than  this,  because  the  artists'  names 
re  were  inserted  in  the  catalogue  of  sale.  But  Lord  Ken  yon 
i,  *'  It  was  impossible  to  make  this  the  case  of  a  warranty  ; 


432  CONTRACT  OF  SALE. 

Powm  the  pictures  were  the  work  of  artists  some  centuries  back 
Baebam.  there  being  no  way  of  tracing  the  picture  itself,  it  could 
Jan.  iM88e.  ^^  matter  of  opinion  whether  the  picture  in  question  wa 
work  of  the  artist  whose  name  it  bore,  or  not.  What  then 
the  catalogue  import  1  That,  in  the  opinion  of  the  sellei 
picture  is  the  work  of  the  artist  whose  name  he  has  affixc 
it.  The  action  in  its  present  shape  must  go  on  the  grow 
some  fraud  in  the  sale.  But  if  the  seller  only  represents 
he  himself  believes,  he  can  be  guilty  of  no  fraud.  The  catal 
of  the  pictures  in  question  leaves  the  determination  to  the  j 
ment  of  the  buyer,  who  is  to  exercise  that  judgment  in 
purchase.^'  It  is  not  necessary  to  contend  here,  that  t 
could  not  be  a  warranty  of  a  picture  as  Canaletti's ;  but  t 
W£U3  no  evidence  of  any.  No  fraud  is  imputed.  No  pos 
undertaking  could  be  implied,  from  the  bill  of  parcels,  tiiat 
pictures  were  by  CanalettL  It  only  impUed  that  they  pa 
for  and  were  behoved  to  be  that  painter's  ;  that  the  Tender 
bought  them  as  his,  and  thought  them  so.  It  cannot  be 
tended  that  every  description  given  in  a  bill  of  parcels 
warranty.  [Coleridge,  J. — Do  you  say  that  the  writing  oi 
not  to  have  gone  to  the  jury  ?]  Not  as  evidence,  by  itsel 
a  warranty.  [Coleridge,  J. — I  said  that  it  was  to  be 
sidered  with  all  the  attendant  circumstances.] 

Lord  Denmak,  C.  J. — I  think  that  the  case  was  corre 
left  to  the  jury.  We  must  take  the  learned  Judge  to  1 
stated  to  them  that  the  language  of  Lord  Kbnyon  in  Jend\ 
V.  Slade,  2  JSsp,  N.  P.  G.  572,  was  merely  the  intimation  o 
opinion  upon  such  a  contract  as  was  then  before  him.  It  i 
be  true  that,  in  the  case  of  very  old  pictures,  a  person  can  < 
express  an  opinion  as  to  their  genuineness ;  and  that  is 
down  by  Lord  Kenyon  in  the  case  referred  to.  But  the  < 
here  is  that  pictures  are  sold  with  a  bill  of  parcels,  contaii 
the  words  "  Four  pictures,  Views  in  Venice,  Canaletto/'  I 
words  like  these  must  derive  their  explanation  from 
ordinary  way  in  which  such  matters  are  transacted.  It  i 
therefore,  for  the  jury  to  say,  under  all  the  circumstances,  w 
was  the  effect  of  the  words,  and  whether  they  impUed  a  v 
ranty  of  genuineness,  or  conveyed  only  a  description,  or 
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sion  of  opinion.     I  think  that  their  finding  was  right :      Pown 
tti  is  not  a  very  old  painter.     But^  at  all  events,  it  was     Barham. 

that  the  bill  of  parcels  should  go  to  the  jury  with  the  j^l  HJ886 

the  evidence. 

'LBDALB,  J. — The  case  was  rightly  sent  to  the  jury ; 
I,  as  to  their  decision,  I  think  that  all  the  auctioneers  in 
1  would  be  alarmed  if  they  thought  that  such  words  as 
vere  to  be  understood  as  a  warranty. 

LIAMS,  J. — The  words  in  question  might  be  a  mere  ex- 
n  of  opinion,  or  might  amoimt  to  a  warranty  ;  it  was  for 
y  to  say  which  they  imported.  The  language  ascribed 
D  Kbnyon  seems  to  imply  that,  if  a  master  is  very  old, 
^n  be  no  means  of  saying  that  a  certain  picture  is  his, 
lerefore  no  warranty.  The  Attornby-Genekal  admits 
lis  is  not  correctly  applicable  to  the  present  case.  If  a 
will  undertake  to  sell  these  things  as  the  productions  of 
cular  master,  he  must  take  the  consequences. 

BRIDGE,  J.,  concurred. 

Rule  refused. 


^ase  of  Jendmne  v.  Slade,  was  to  exercise  his  own  judgment. 

572,  was  an  action  brought  For  the  plaintiff  it  was  argued 

er  damages  on  the  sale  of  that  the  name  of  the  artist  put 

ures,  one  of  which  was  said  opposite  any  pictiu^  in  a  catalogue 

sea-piece  by  Claude  Lor-  was  a  warranty ;  and  if  the  article 

lie  other  a  fair  by  Teniers,  sold  did  not  correspond  with  it,  it 

;he  defendant  had  sold  to  avoided  the  sale ;  and  as  to  the 

ntiff  as  originals,  when  in  transaction  in  respect  to  paying 

jy  were  copies.     The  de-  the  money,  that  the  plaintiff  was 

jlied  on  was,    that   they  deceived,    but  had    brought  his 

Id  under  a  catalogue,  not  action  as  soon  as  he  discovered  the 

ing  to  an  absolute  war-  fraud.    Several  of  the  most  emi- 

»ut  upon  which  the  buyer  nent  artists    and  picture  dealers 

II.  2b 
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were  called,  who  differed  in  their 
opinions  respecting  the  originality 
of  the  pictures.  When  the  evi- 
dence was  closed,  Lord  Kenyon 
said, — "  It  was  impossible  to  make 
this  the  case  of  a  warranty ;  the 
pictures  were  the  work  of  artists 
some  centuries  back,  and  there 
being  no  way  of  tracing  the  pic- 
ture itself,  it  could  only  be  matter 
of  opinion  whether  the  picture  in 
question  was  the  work  of  the  artist 
whose  name  it  bore  or  not.  What 
then  does  the  catalogue  import  ? 


That,  in  the  opinion  of  the  seller, 
the  picture  is  the  work  of  &e 
artist  whose  name  he  has  affixed 
to  it.  The  action  in  its  pieBent 
shape  must  go  on  the  ground  of 
some  fraud  in  the  esle.  Bnt  if 
the  seller  only  represents  what  he 
himself  believes,  he  can  be  goilly 
of  no  fraud.  The  catalogae  of  tte 
pictures  in  question  leaves  the  de- 
termination to  the  judgment  of 
the  buyer,  who  is  to  exerdfie  that 
judgment  in  the  purchase." 


E. 

8  Ding.  48. 


An  express  warranty  as  to  one  particular  quality  constittUes  an 
implied  exclusion  of  warranty  of  every  other  quality, 

BUDD  *;.  FAIRMANER. 

Nov.  14, 1881.  The  plaintiff  sued  on  an  alleged  breach  of  warranty  in  the 
sale  of  a  horse. 

The  proof  of  the  warranty  consisted  of  the  following  receipt, 
which  was  drawn  up  by  the  plaintiff^s  servant,  and  signed  by 
the  defendant : — 

"  Received  of  Mr.  Budd  £10  for  a  grey  four-year-old  cdt 
warranted  sound  in  every  respect.'' 

The  complaint  was,  that  the  colt,  which  the  plaintififhad 
purchased  to  match  another  in  his  possession,  was  only  three 
years  old ;  as  to  which,  the  evidence  seemed  somewhat  conflict- 
ing ;  but  the  Chief-Justice,  before  whom  the  cause  was  tried, 
thinking  the  warranty  applied  to  soundness  only,  and  that  the 
age  was  a  mere  matter  of  description,  the  plaintiff  was  non- 
suited. 

Wilde,  Serjt.,  moved  to  set  aside  the  nonsuit,  on  the  ground 
that  the  defendant's  warranty  included  the  age  as  well  as  the 
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soundness  of  the  animal.  By  the  very  act  of  sale,  the  vendor  Budd 
vrarrants  that  the  article  is  such  as  he  professes  to  sell,  and  the  faiehLnkb 
purchaser  proposes  to  buy.  Thus,  in  Gardiner  v.  Gray,  4  not.747i88 
Campb.  144,  where  the  defendant  undertook  to  sell  the  plain- 
tiff waste  silk,  and  sent  an  article  not  saleable .  under  that 
denomination,  Lord  Ellbnborouoh  said,  "  The  intention  of 
both  parties  must  be  taken  to  be,  that  it  shall  be  saleable  in 
the  market  under  the  denomination  mentioned  in  the  contract 
between  them  :  the  purchaser  cannot  be  supposed  to  buy  goods 
to  lay  them  on  a  dunghill."  In  Bridge  v.  Wain,  1  Stark  504, 
it  was  held,  that  where  goods  sold  were  described  in  the  invoice 
as  scarlet  cuttings,  a  warranty  was  to  be  inferred  that  the  goods 
answered  the  known  mercantile  description  of  scarlet  cuttings. 
So  in  Yates  v.  Pym,  6  Taunt  446,  where  the  defendant  sold 
what  he  described  as  prime  singed  bacon,  he  was  not  allowed 
to  shew  a  custom  in  the  trade  to  receive  bacon  to  a  certain 
Jegree  tainted,  as  prime  singed  bacon  ;  and  the  bacon  in  ques- 
tion being  tainted,  the  plaintiflF  retained  his  verdict.  Here  the 
purchaser  proposed  to  buy  a  four-year-old  horse  for  the  pur- 
pose of  matching  another  :  a  three-year-old  colt  was  unfit  for 
such  a  purpose,  or  even  for  general  employment.  The  seller 
professed  to  sell  a  four-year-old  ;  and  having  altogether  failed, 
he  is  liable  in  damages  for  his  breach  of  contract :  for  the  par- 
ticular warranty  as  to  soundness  does  not  supersede  the  general 
irarranty  that  the  thing  sold  is  what  the  vendor  professes  to 
lelL  Lord  Coke  says,  "  If  a  man  make  a  feoffment  by  dedi, 
md  in  the  deed  doth  warrant  the  land  against  J.  S.  and  his 
beirs,  yet  dedi  is  a  general  warranty  during  the  life  of  the 
feoffor,"  Go,  Lit  384.  And  in  policies  of  insurance,  a  particu- 
br  warranty  does  not  narrow  any  general  or  implied  warranty  ; 
^  that  the  ship  is  seaworthy,  or  the  like.  If  the  defendant  had 
lold  a  gelding  or  a  stallion  warranted  sound,  would  it  have 
^n  a  performance  of  his  contract  to  have  delivered  a  mare  ? 

"  The  Court  granted  a  rule  Nisi,  against  which — 

Andrews  and  Russell,  Serjts.,  shewed  cause. 
.    The  instrument  produced  is  a  mere  receipt,  and  must  be 
^nstrued  according  to  the  intention  ^Yhich  appears  on  the  face 
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BuDD       of  it.    From  the  position  of  the  word  warranted,  it  is  plain  that 
faibmanxr.   soundness  was  all  that  the  defendant  proposed  to  warrant,  and 
Nov.  uTissi.  t^^t  age  was  mere  matter  of  description  ;  if  it  had  been  pro- 
posed to  warrant  age  as  well  as  soundness,  the  instrument 
should  have  run  "  warranted  four  years  old,  and  sound."   The 
cases  relied  on  are  not  cases  of  warranty,  but  of  general  con- 
tract ;  and  doubtless  a  vendor  must  deliver  an  article,  answer- 
ing, in  all  material  points,  the  description  of  the  article  be 
professes  to  sell.     But  a  horse,  unexceptionable  in  other  re- 
spects, does  not  materially  vary  from  the  description  given  of 
him  if  he  turn  out  to  be  three  years  old  instead  of  four,  more 
especially  as  the  difference  between  the  two  ages  is  perceptible 
by  inspection  of  the  mouth,  which  excludes  the  probability  of 
any  intentional  misrepresentation.    In  Dunlop  v.  Waugk,  Peah 
N.  P.  C.  167,  it  was  held  that  what  the  vendor  says  about  tbe 
age  of  an  animal,  is  not  a  warranty  of  the  age,  for  it  may  be  a 
mere  statement  of  his  belief.     In  Richardson  v.  Bronrn,  1  Binj- 
344,  the  defendant's  advertisement  was,  "  To  be  sold,  a  black 
gelding  five  years  old  ;    has  been  constantly  driven  in  the 
plough ;  warranted ;"   and  it  was  holden  that  the  warnmty 
applied  to  soundness  only.     So,  in  Dickenson  v.  Gapp,  (tried 
before  Dallas,  C.  J.,  Middlesex  sittings,  1821,)  the  plaintiff 
sued  for  a  breach  of  warranty,  in  proof  of  which  he  adduced 
the  following  receipt : — "  Eeceived  of  Mr.  Dickenson  £100  for 
a  bay  gelding,  got  by  Cheshire  Cheese ;  warranted  sound ;' 
and  then  shewed  that  the  horse  was  not  got  by  Cheshire  Cheese. 
Dallas,  C.  J.,  held  that  the  warranty  was  confined  to  sound- 
ness, and  nonsuited  the  plaintiff,  who  never  moved  to  set  aside 
that  decision.    So  in  Jendwine  v.  SladCj  2  Esp.  572,  it  was  held, 
that  putting  down  the  name  of  an  artist  in  a  catalogue  as  the  pain- 
ter of  a  picture,  is  not  such  a  warranty  as  will  subject  the  party 
selling  to  an  action,  if  it  turn  out  that  he  might  be  mistaken, 
and  it  was  not  the  work  of  the  artist  to  whom  it  was  attributed. 
Upon  a  mistaken  representation  a  party  is  not  liable,  unless  he 
be  guilty  of  fraud,  but  upon  a  warranty  he  is  liable  at  all  events. 
Williamson  v.  Allison,  6  East  446.     If  the  defendant  be  held 
to  have  warranted  the  age,  he  may,  with  as  much  justice,  be 
contended  to  have  warranted  the  colour  of  the  horse,  or  any 
other  quality  equally  obvious  to  the  sense. 
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DB  and  Spankib,  Serjts. — Richardson  v.  Brown  was  not       b^d 
on  on  a  warranty,  but  for  the  price  of  a  horse  which  the    Faiemambr 
ant  had  kept  and  used  ;  and  the  alleged  warranty  being  noy.  TiTisa 
ntly  resorted  to  by  an  after-thought  for  the  purpose  of 
J  payment,  was  not  entitled  to  much  favour.    There  is  no 
I  report  of  Dickenson  v.  Gapp ;  and  as  to  the  age  of  the 
being  apparent  upon  inspection,  it  does  not  appear  but 
e  plaintiff  purchased  without  inspection  on  the  recom- 
tion  of  the  defendant.     The  principle  which  applies  to 
ansactions  is  clearly  laid  down  in  Shepherd  v.  Kain,  5  B. 

240,  where  the  defendant  sold  what  he  described  to  be 
iper-fastened  vessel ;  to  be  taken  with  all  faults."  The 
leld,  "  with  all  faults  must  mean,  all  faults  which  it  may 
onsistently  with  its  being  the  thing  described ;"   and 

the  ship  was  not  copper  fastened,  the  plaintiff  was  en- 
0  recover  for  a  breach  of  warranty. 

)al,  C.J. — In  this  case  a  written  instrument  was  pro- 
by  the  plaintiff  to  shew  the  nature  of  the  contract  be- 
him  and  the  defendant,  and  we  are  to  interpret  that 
lent  like  all  others,  according  to  the  intention  of  the 
The  instrument  appears  to  be  a  receipt  for  £lO  "  for 
four-year-old  colt,  warranted  sound/'  I  should  say  that, 
he  face  of  this  instrument,  the  intention  of  the  parties 

confine  the  warranty  to  soundness,  and  that  the  pre- 

stateraent  was  matter  of  description  only.  And  the 
ice  is  most  essential.  Whatever  a  party  warrants,  he  is 
to  make  good  to  the  letter  of  the  warranty,  whether  the 

warranted  be  material  or  not :  it  is  only  necessary  for 
er  to  shew  that  the  article  is  not  according  to  the  war- 

whereas,  if  an  article  be  sold  by  description  merely, 
5  buyer  afterwards  discovers  a  latent  defect,  he  must  go 
,  allege  the  scienter^  and  shew  that  the  description  was 
ithin  the  knowledge  of  the  seller.  And  where  there  is 
ress  warranty  as  to  any  single  point,  the  law  does  not 

that  raise  an  implied  warranty  that  the  commodity  sold 
B  also  merchantable.  Therefore,  in  Parkinson  v.  Lee^  2 
1 3,  upon  a  sale  of  hops  by  sample,  with  a  warranty  that 
Ik  of  the  commodity  answered  the  sample,  although  a 


ov.  14, 1881. 
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BuDD       fair  merchantable  price  was  given,  it  was  held  that  the  seller 
Paibmanbr.    was  not  responsible  for  a  latent  defect,  unknown  to  him,  but 
arising  from  the  fraud  of  the  grofwer  from  whom  he  purchased 
A  party  who  makes  a  simple  representation  stands,  therefore, 
in  a  very  different  situation  from  a  party  who  gives  a  warranty. 
And  if  so,  how  can  I  say  that  this  distinction  was  not  present 
to  the  mind  of  the  defendant  in  this  case  ?     When  he  sells  a 
grey  four-year-old  colt,  warranted  sound,  he  means  to  say  that 
he  wn'U  be  responsible  for  the  soundness,  but  that  the  rest  is 
only  matter  of  representation,  for  which  he  will  not  be  answe^ 
able,  unless  it  be  shewn  to  be  false  within  his  knowledge. 
Many  cases  have  been  referred  to,  and  some  stress  has  been 
laid  on  the  effect  of  the  word  dedi  when  contained  in  a  grant ; 
but,  according  to  Lord  Eldon,  in  Browning  v.  Wright^  2  B. 
and  P.  21,  words  of  that  nature  "  import  a  contract  in  law,  the 
effect  and  meaning  of  which  would  be  affected  by  the  subse- 
quent words  of  the  indenture  f  and  in  the  cases  relied  on  for 
the  plain tiflF,  the  sellers  had  delivered  commodities  essentiallj 
different  from  those  which  they  had  professed  to  sell.    Richffir 
son  V.  Brown  and  Dickenson  v.  Gapp  are  authorities  in  point 
for  the  defendant. 


Gaselee,  J.,  concurred. 

BosANQUET,  J. — In  every  case  where  the  contract  appean 
on  a  written  instrument,  the' instrument  must  be  construed 
according  to  the  intent  of  the  parties.     As,  where  the  dealing 
is  by  a  contract  note,  the  article  delivered  must  agree  with  the 
terms  of  the  note  ;  or,  where  a  ship  is  insured,  it  must  corres- 
pond with  the  warranties  contained  in  the  policy.    What  is  the 
instrument  here  ?     Not  a  contract  of  sale,  but  a  mere  receipt* 
describing  an  antecedent  contract.    Are  we  to  infer  from  the 
terms  used,  that  the  party  had  expressly  contracted  the  animal 
should  be  four  years  old  ?     The  collocation  of  the  word  wa^ 
ranted  shews  that  such  was  not  the  intention  of  the  partiea 
Richardson  v.  Brown  proceeded  on  this  principle,  and  Dtchenr 
son  V.  Gapp  is  almost  the  same  case  as  the  present    Inte^ 
preting  this  instrument,  therefore,  according  to  the  intention  of 


I 
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le  parties,  I  think  it  clear  that  the  warranty  was  confined  to       budd 
)undne8s. 


Aldbrson,  J. — It  is  not  necessary  to  refer  to  Richardson  v. 
Wovm,  because  we  can  see  here,  from  the  collocation  of  the 
ord  warranted,  that  it  is  confined  to  the  quality  of  soundness. 

Rule  discharged. 


V. 
FAUUMOrSB 

Not.  14, 188] 


^fhre  a  seller  has  been  guiUy  offraudvlent  representation  in  regard 
to  an  essential  inducement  to  the  sale,  the  purchaser,  on  discovering 
the  fraud,  is  entitled  to  rescind  the  contract,  but  if,  after  discovering 
^  fraud,  he  retain  ike  article  and  deal  with  it  as  his  own,  he  will 
ie  hdd  to  have  ratified  the  contract,  and  the  discovery  of  an  addi- 
tional incident  of  fraud  will  not  entitle  him  thereafter  to  repu- 
diate the  contra^, 

CAMPBELL  V.  FLEMING. 

Assumpsit  for  money  had  and  received.  Plea,  the  general  April  is,  i834 
me.  On  the  trial  before  Dbnman,  C.  J.,  at  the  Sittings  after  "i7 
5t  Hilary  Term,  at  Guildhall,  the  plaintiff  proved  that,  in  i  Ad.  &  eu. 
nsequence  of  an  advertisement  in  the  newspapers,  he  entered 
to  a  negotiation  for  the  purchase  of  some  shares  in  a  sup- 
ped joint-stock  mining  company,  and,  upon  representations 
ade  to  him  by  the  agents  of  the  defendants,  became  the  pur- 
aser  of  shares  to  a  large  amount.  After  the  purchase  was 
ncluded,  he  discovered  that  the  statements  in  the  advertise- 
2nt,  and  many  of  the  representations  made  to  him  in  the 
urse  of  the  negotiation,  were  fraudulent,  and  that  the  whole 
lieme  was  a  deception.  The  real  sellers  of  the  shares  were 
e  defendants.  The  action  was  brought  to  recover  back  the 
)ney  paid  for  the  shares.  On  the  cross-examination  of  the 
lintiff's  witnesses,  it  appeared  that,  subsequently  to  the 
)ve  transactions,  the  plaintiff  formed  a  new  company,  by 
isolidating  the  shares  originally  purchased  by  him  with  some 
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CAiipBn.L  other  property ;  and  he  sold  shares  in  the  new  comp 
Fwuia.  thereby  realizing  a  considerable  sum  of  money.  Evidence 
Apriiii7i884.  further  given  on  the  part  of  the  plaintiff,  to  shew  that,  at 
time  of  the  original  purchase,  an  outlay  of  £35,000  was  rej 
sented  to  him  to  have  been  made  by  the  supposed  mil 
company  in  the  purchase  of  property,  which  outlay  in  fact  i 
not  amounted  to  £5000,  and  that  this  part  of  the  fraud ' 
not  discovered  by  him  till  after  he  had  disposed  of  the  sha 
in  the  new  company.  The  Lord  Chief- Justice  nonsuited 
plaintiflF. 

F.  Pollock  now  moved  for  a  rule  to  shew  cause  why  I 
nonsuit  should  not  be  set  aside  and  a  new  trial  had.  7 
plaintiff  is  entitled  to  recover  the  money  paid  for  the  shar 
the  consideration  for  the  payment  having  totally  failed.  ] 
contract  can  arise  upon  a  mere  fraud  ;  and  the  transact! 
upon  which  the  shares  were  purchased,  is  shewn  by  the  e 
dence  to  have  been  a  fraud  ah  initio.  Then  it  cannot  be  a 
that  the  plaintiff,  by  his  subsequent  proceedings,  has  adopt 
the  contract ;  for  there  never  was  any  contract  in  existed 
But,  supposing  the  plaintiff  had  adopted  a  contract,  he  f 
entitled  to  repudiate  it  on  discovering  a  fraud  of  which  he  v 
before  ignorant.  Any  act  of  the  plaintiff,  which  is  relied  qp 
as  shewing  a  waiver  of  his  objection  to  the  fraud,  must 
shewn  to  have  been  performed  by  him  after  full  knowledge 
that  fraud. 

Littledale,  J. — It  seems  to  me  that  this  nonsuit  was  rig 
No  doubt  there  was,  at  the  first,  a  gross  fraud  on  the  plaint 
But  after  he  had  learned  that  an  imposition  had  been  practis 
on  him,  he  ought  to  have  made  his  stand.  Instead  of  doiug 
he  goes  on  dealing  with  the  shares ;  and,  in  fact,  disposes 
some  of  them.  Supposing  him  not  to  have  had,  at  that  tii 
so  full  a  knowledge  of  the  fraud  as  he  afterwards  obtained, 
had  given  up  his  right  of  objection  by  dealing  with  the  pi 
perty  after  he  had  once  discovered  that  he  had  been  impos 
upon. 

Parke,  J. — I  am  entirely  of  the  same  opinion.     Afier  tl 
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laintiflF,  knowing  of  the  fraud,  had  elected  to  treat  the  transac-     Campbbx 
OD  as  a  contract,  he  had  lost  his  right  of  rescinding  it ;  and     fluiko. 
le  fraud  could  do  no  more  than  entitle  him  to  rescind.     It  is  ApnilsTiSM 
lid  that  another  fraudulent  representation  was  subsequently 
iscovered.      I  cannot,  however,   perceive  that  the  evidence 
ocs  far  enough  to  shew  that  such  a  representation  was,  in  fact, 
lade. 

Patteson,  J. — No  contract  can  arise  out  of  a  fraud ;  and  an 
ction  brought  upon  a  supposed  contract,  which  is  shewn  to 
ave  arisen  from  fraud,  may  be  resisted.  In  this  case  the 
laintiff  has  paid  the  money,  and  now  demands  it  back,  on  the 
round  of  the  money  having  been  paid  on  a  void  transaction. 
'o  entitle  him  to  do  so  he  should,  at  the  time  of  discovering  the 
liud,  have  elected  to  repudiate  the  whole  transaction.  Instead 
f  doing  so,  he  deals  with  that  for  which  he  now  says  that  he 
ever  legally  contracted.  Long  after  this,  as  he  alleges,  he  dis- 
OYers  a  new  incident  in  the  fraud.  This  can  only  be  con- 
idered  as  strengthening  the  evidence  of  the  original  fraud ; 
nd  it  cannot  revive  the  right  of  repudiation  which  has  been 
nee  waived. 

Lord  Denman,  C.  J. — I  acted  upon  the  principle  which  has 
>een  so  clearly  put  by  the  rest  of  the  Court.  There  is  no 
^thority  for  saying  that  a  party  must  know  all  the  incidents 
►fa  fraud  before  he  deprives  himself  of  the  right  of  rescinding. 

Rule  refused. 


870. 
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Where  the  description  of  an  article  sold  is  wrong  in  a  materid 
and  substantiai  point,  and  so  far  affecting  the  subject-matter  if 
the  contract,  thai  it  may  reasonably  be  supposed  thai  but  for  sud 
misdescription  the  purchaser  would  never  have  entered  into  All 
contract,  although  not  proceeding  from  fraud  on  the  part  of  A$\ 
seller,  the  purchaser  may  rescind  the  contract 

FLIGHT  V.  BOOTH. 

Nov.  24, 1884.      This  cause  having,  by  consent  of  parties,  been  referred  M 
"£"       arbitration  under  an  order  of  Nisi  Frius,  the  arbitrator  foancf 

1  Bing.  N.  c.  in  a  special  award — 

That  the  declaration  in  this  action  was  for  money  paid  \fl 
the  plaintiff  for  the  defendant's  use,  and  for  money  received  bj 
the  defendant  to  the  plaintiff's  use,  to  which  the  general 
was  pleaded  ;  and  the  action  was  brought  to  recover  the 
of  £100  paid  by  the  plaintiff  as  a  deposit  on  the  purchase  bf 
auction  of  certain  premises  situated  in  the  Piazza,  Covent  6a^ 
den,  and  held  under  a  lease  from  the  Duke  of  Bedford.  Thi 
premises  were  described  in  the  printed  particulars  of  sale, 
the  back  of  which  the  plaintiff  had  signed  the  memorandum  (t 
the  contract,  as  calculated  for  an  extensive  business  in  carpett^l 
haberdashery,  drapery,  paper,  floor-cloth,  upholstery,  groceiji 
tea  trade,  or  coach-building.  It  was  also  stated  in  the  saiaf 
particulars,  that,  by  a  clause  in  the  lease,  "  the  lessee  is  to 
insure  the  premises  for  £3000,  and  no  offensive  trade  is  to  b^ 
carried  on ;  they  cannot  be  let  to  a  coffee-house  keeper,  or 
working  hatter."  Printed  conditions  of  sale  followed  ;  and  by 
the  sixth  it  was  provided,  that  if,  through  any  mistake,  the 
estate  should  be  improperly  described  or  any  error  or  mis-state- 
ment be  inserted  in  that  particular,  sucherror  or  mis-statement 
should  not  vitiate  the  sale,  but  the  vendor  or  purchaser,  as  tht 
case  might  happen,  should  pay  or  allow  a  proportionate  vali» 
according  to  the  average  of  the  whole  purchase-money,  as  a 
compensation  either  way.  By  the  last  condition  it  was,  amonj 
other  things,  provided,  that  if  the  purchaser  should  neglect  or 
fail  to  complete  the  purchase  within  a  day,  which  had  expired 
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-eviously  to  the  commencement  of  the  action,  the  deposit      fuout 

oney  should  become  forfeited  to  the  vendor.     The  sale  took      booth. 

ace,  and  the  contract  was  signed,  on  the  16th  of  May  1833.  nov.^mss*. 

n  the  10th  of  June  an  abstract  of  title  was  delivered  by  the 

jndor's  solicitor  to  the  plaintiff's,  which  contained  the  follow- 

g  note  of  the  proviso  hereinafter  set  out, — "  Proviso  for  re- 

itry  in  case  of  non-payment  of  rent,  or  non-performance  of 

►Tenants,  or  carrying  on  any  particular  trade  without  a  license 

r  that  purpose  under  the  hand  of  the  Duke  of  Bedford  first 

id  and  obtained."     At  the  date  of  the  sale  and  contract  the 

ase  was  a  valid  and  subsisting  one.     The  plaintiff's  solicitor 

lade  several  objections  upon  the  abstract  to  the  completion  of 

le  purchase,  which  the  arbitrator  found  to  have  been  either 

isufficient  in  themselves  or  satisfactorily  removed ;   but  the 

hintiff's  solicitor  never  required  to  see  the  lease.     And  on 

ae  15th  of  July  the  plaintiff,  so  far  as  in  him  lay,  rescinded 

be  contract ;  and  having  demanded  back  again  the  deposit, 

rithout  success,  brought  the  action  in  question. 

At  the  trial  of  the  cause  the  lease  was  produced,  and  appeared 
0  contain  the  following  proviso  : — "  Provided  always,  that  if 
he  yearly  rent  hereby  reserved,  or  any  part  thereof,  shall  b§ 
inpaid  for  fifteen  days  next  after  any  of  the  said  days  of  pay- 
nent ;  or  if,  at  any  time  during  the  continuance  of  the  said 
enn,  the  trades  or  businesses  of  a  brewer,  baker,  sugar-baker, 
'intner,  victualler,  butcher,  tripe-seller,  poulterer,  fishmonger, 
iieesemonger,  fruiterer,  herb-seller,  coffee-house  keeper,  dis- 
iller,  dyer,  brazier,  smith,  tinman,  farrier,  dealer  in  old  iron, 
npe-bumer,  tallow-chandler,  soap-boiler,  working  hatter,  or 
wyor  either  of  them,  shall  be  used  or  exercised  in  or  upon  the 
taid  demised  premises,  or  any  part  thereof ;  or  any  auctions  or 
)ublic  sales  of  household  goods,  or  other  things,  be  made  in  or 
ipon  the  said  premises,  or  any  part  thereof;  or  the  same 
)e  used  as  a  shop  or  place  for  the  sale  of  coals,  potatoes,  or 
^ny  provisions  whatever  ;  or  if  the  lessees,  their  executors,  ad- 
ninistrators,  or  assigns,  shall,  at  any  time  during  the  last  seven 
'ears  of  the  said  term,  assign  or  set  over  this  indenture,  or  any 
art  of  the  premises,  and  their  estate  and  interest  therein, 
ithout  a  license  for  that  purpose  under  the  hand  of  the  said 
uke,  his  heirs  or  assigns  ;  or  on  breach  or  non-performance  of 
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FiMHT      any  or  either  of  the  covenants  and  agreements  heiH 
Boora.      contained  ;  then  and  thenceforth,  and  in  either  of  su 
Not.  2471884.  ^^  ^hall  be  lawful  for  the  said  Duke,  his  heirs  and  as 
re-enter/' 

It  was  not  proved  before  the  arbitrator  that  the  pL 
the  time  of  the  sale,  or  of  the  signing  the  contract,  1 
seen  the  lease  or  heard  it  read,  or  that  he  or  his  solici 
aware  of  the  terms  of  the  proviso  until  the  day  of 
Evidence  was  offered,  on  the  part  of  the  defendant, 
that  the  lease  was  produced  at  the  sale,  and  that  the 
had  been  publicly  read.  That  evidence  was  objected  1 
part  of  the  plaintiff's  counsel ;  the  arbitrator  receivei 
to  negative  any  wilful  concealment  or  misrepresentatio 
defendant  of  the  terms  of  the  lease  ;  and  found  that  n 
was  proved  against  him.  No  claim  was  made  by  tfa 
dant,  before  the  arbitrator,  for  damages  for  the  non- 
ance  of  the  plaintiff's  contract,  nor  any  attempt  to  ( 
specific  performance. 

Upon  these  facts,  the  arbitrator  found  that  the  plaii 
good  cause  of  action  against  the  defendant,  and  orde 
the  verdict  should  be  reduced  to  the  sum  of  £100  ;  fi 
sum,  and  the  costs  of  the  cause  when  taxed,  he  direc 
the  plaintiff  should  be  at  liberty  to  sign  judgment  on 
day  of  Trinity  Term  then  next  ensuing,  and  not  befor 
if  the  facts  above  set  out  did  not  authorize  the  plainti 
opinion  of  the  Court,  to  rescind  the  contract  of  sale, 
arbitrator  directed  the  verdict  to  be  entered  for  the  de 
and  that  he  should  be  at  liberty  to  enter  up  the  judgi 
himself 

Taddy,  Serjt.,  obtained  a  rule  nisi  to  enter  up  judgi 
the  defendant  under  this  award,  contending,  that  if  tl 
been  any  misdescription  of  the  premises  at  the  auctioi 
a  misdescription  originating  from  inadvertence,  and  n 
fraud  or  any  intention  to  mislead  ;  and  that,  under  s 
cumstances,  though  the  plaintiff  might  require  compc 
for  any  difference  in  value  between  the  representation  ; 
reality,  yet  he  could  not  rescind  the  contract ;  Duke  o/j 
V.  Worthy,  1  Gamph.  337  ;    Wright  v.  Wilson,  1  Moad.asi 
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507 ;  Stewart  v.  Alliston^  1  Mer,  26  ;  Trower  v.  Newcombey  3      fuoht 
Ver.  704.  booth. 

Not.  24, 1884. 

Wilde,  Serjt.,  shewed  cause.  Where  the  misdescription, 
whether  proceeding  from  intention  or  inadvertence,  is  such 
that  the  purchaser  finds  himself  in  possession  of  a  thing  mate- 
rially differing  from  that  which  he  proposed,  to  buy,  he  is  at 
liberty  to  rescind  the  contract ;  Jones  v.  Edney,  3  Campb.  285  ; 
Warinff  v.  ffoggart,  1  Ry.  and  Mood.  39  ;  Coverley  v.  BurrelU 
5  5.  and  Aid.  257;  Breaiey  y.  Collins,  1  Young  317.  Here 
tiie  plaintiff  could  never  have  inferred  from  the  particulars  pro- 
hibiting offensive  trades  and  the  business  of  coffee-house  keeper 
and  hatter,  that  he  should  be  prevented  from  selling  fruit  or 
vegetables  in  a  district  devoted  to  that  line  of  business.  There 
is  no  principle  upon  which,  in  such  a  case,  compensation  can 
be  calculated  ;  Sherwood  v.  Robins,  1  M.  and  M.  194.  The 
object  of  the  purchaser  is  entirely  defeated,  and  he  can  only  be 
indemnified  by  rescinding  the  contract.  In  Tomkins  v.  White, 
3  Smith,  Rep.  439,  Lord  Ellenborough  said,  "  A  little  more 
feirness  on  the  part  of  auctioneers  in  the  forming  of  their  par- 
ticulars would  avoid  all  these  inconveniences.  There  is  always 
either  a  suppression  of  the  fair  description  of  the  premises,  or 
there  is  something  stated  which  does  not  belong  to  them  ;  and, 
in  favour  of  justice,  considering  how  little  knowledge  the  par- 
ties have  of  the  things  sold,  much  more  particularity  and  fair- 
ness might  be  expected  of  them/'  In  The  Duke  of  Norfolk  v. 
Worthy,  the  jury  found  that  the  misdescription  was  wilful. 
Trower  v.  Newcombe  only  decided  that  bona  fides  is  not  to  be 
impeached  by  the  mere  babble  of  an  auction  room.  But  Stewart 
V.  AUiston  is  in  favour  of  the  plaintiff. 

Taddy  and  Crbsswell  in  support  of  the  rule.  As  to  the 
possibility  of  the  plaintiff's  intending  to  deal  in  vegetables,  the 
alleged  misdescription  could  not  have  misled  him,  for  the  house 
is  not  described  as  situated  in  the  market,  but  in  the  piazza  ; 
had  the  rule  caveat  emptor  applies.  The  lease  was  read  by  the 
auctioneer,  and  the  plaintiff  might  have  required  to  inspect  it. 
Even  where  property  is  held  under  a  lease  containing  covenants 
x>Dtrarj  to  custom,  a  purchaser  is  not  entitled  to  compensation 
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FuGHT  if  he  knew  of  the  existence  of  the  lease ;  Hall  v.  Smithy  14  Ves. 
Booth.  426  ;  WoMer  V.  Maude,  1  Ja^.  and  Walk.  181.  The  arbitrator 
j?ov.l47i884.  having  found  that  there  was  no  fraud,  the  plaintiff  could  not 
rescind  the  contract ;  Oldjield  v.  Round,  5  Ves,  508  ;  Scott  v. 
Hanson,  1  Sim.  13.  If  there  be  any  misdescription,  the  condi- 
tions of  sale  expressly  entitle  him  to  compensation,  and  Drewe 
V.  Hanson,  6  Yes.  675,  shews  the  principle  on  which  it  mij 
be  estimated. 

Cur.  adv.  vulL 

TiNDAL,  C.  J. — The  question  in  this  case  arises  upon  the 
special  facts  found  by  the  arbitrator  on  his  award  :  and  it  is 
this,  whether  the  plaintiff  was  at  liberty  under  the  circum- 
stances stated  in  the  award  to  consider  the  contract  of  sale  to 
be  rescinded.    For  if  rescinded,  the  plaintiff  is  entitled  to  m- 
cover  the  deposit  as  money  had  and  received  to  his  use ;  bot 
if  the  contract  is  still  unrescinded  and  open,  the  present  action 
is  not  maintainable,  but  whatever  injury  the  plaintiff  has  sus- 
tained by  the  misdescription  must  form  the  subject  of  a  spedsi 
action  on  the  contract  of  sale. 

Now  the  arbitrator  having  expressly  found  that  no  wilfU 
concealment  or  misrepresentation  was  proved  against  the  de- 
fendant, we  must  consider  the  case  as  standing  clear  from  anj 
fraud,  and  take  the  misdescription  of  the  premises  to  have 
originated  either  from  ignorance,  inadvertence,  or  accident 

The  question,  therefore,  is  narrowed  to  the  single  point 
whether  the  misdescription  in  the  printed  particulars  of  sale  of 
the  premises  to  be  sold  was  such  as  to  entitle  the  purchaser  to 
rescind  the  contract  altogether ;  or  whether  it  was  such  as  was 
contemplated  by  the  sixth  condition  of  the  printed  particulars 
of  sale,  by  which  it  was  provided,  that  "  if  through  any  mis- 
take the  estate  should  be  improperly  described,  or  any  error  or 
mis-statement  be  inserted  in  that  particular,  such  error  or 
mis-statement  should  not  vitiate  the  sale  thereof ;  but  the  ven- 
dor or  purchaser,  as  the  case  might  happen,  should  pay  or  allow 
a  proportionate  value  according  to  the  average  of  the  whole 
purchase-money  as  a  compensation,  either  way." 

It  is  extremely  difficult  to  lay  down,  from  the  decided  casea^ 
any  certain    definite  rule   which   shall  determine  what  mis- 
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statement  or  misdescription  in  the  particulars  shall  justify  a      fuqht 
rescinding  of  the  contract,  and  what  shall  be   the  ground  of      Booth. 
compensation  only.     All  the  cases  concur  in  this,  that  where  Nov.  2471884 
the  mis-statement  is  wilful  or  designed,  it  amounts  to  fraud  ; 
and  such  fraud,  upon  general  principles  of  law,  avoids  the  con- 
tract altogether.      But  with  respect  to  mis-statements  which 
stand  clear  of  fraud,  it  is  impossible  to  reconcile  all  the  cases  ; 
Bome  of  them  laying  it  down  that  no  mis-statements  which 
originate  in  carelessness,  however  gross,  shall  avoid  the  con- 
tract,  but   shall    form    the    subject  of   compensation   only ; 
Dvke  of  Norfolk  v.  Worthy,  1  Camph  340  ;   Wright  v.  Wilson, 
1     1  Mood,  and  Rob.  207  ;  whilst  other  cases  lay  down  the  rule, 
f;,    that  a  misdescription  in  a  material  point,  although  occasioned 
l     by  negligence  only,  not  by  fraud,  will  vitiate  the  contract  of 
i;     sale;  Jones  v.  Edney,  3  Gampb.  284 ;   Waring  v.  Hoggart,  1 
f     %  and  Mood,  39,  and  Stewart  v.  Alliston,  1  Mer,  26.     In  this 
I     state  of  discrepancy  between  the  decided  cases,  we  think  it  is, 
at  all  events,  a  safe  rule  to  adopt,  that  where  the  misdescrip- 
tion, although  not  proceeding  from  fraud,  is  in  a  material  and 
substantial  point,  so  far   affecting  the  subject-matter  of  the 
contract  that  it  may  reasonably  be  supposed,  that,  but  for  such 
misdescription,  the  purchaser  might  never  have  entered  into 
the  contract  at  all,  in  such  case  the  contract  is  avoided  alto- 
gether, and  the  purchaser  is  not  bound  to  resort  to  the  clause 
of  compensation.     Under  such  a  state  of  facts,  the  purchaser 
may  be  considered  as  not  having  purchased  the  thing  which 
was  really  the  subject  of  the  sale  ;  as  in  Jones  v.  Edney,  where 
the  subject-matter  of  the  sale  was  described  to  be  "  a  free  pub- 
lic house,"  while  the  lease  contained  a  proviso,  that  the  lessee 
and  his  assigns  should  take  all  their  beer  from  a  particular 
brewery  ;  in  which  case  the  misdescription  was  held  to  be  fatal. 
In  the  case  under  discussion  the  particulars  represent  the 
house  as  calculated  for  an  extensive  business  in  various  trades 
therein  enumerated  ;  to  which  it  was  added,  "  that  no  offensive 
trades  are  to  be  carried  on  :  the  premises  cannot  be  let  to  a 
coffee-house  keeper  or  working  hatter."     Any  person  reading 
this  particular,  and  having  no  information  but  what  he  derives 
from  it,  that  is,  perhaps,  every  person  attending  the  sale,  would 
conclude,  that  he  was  not  prevented  by  the  terms  of  the  lease 
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Fliqht      from  carrying  on  any  trade  in  it,  except  these  which  were  of  a 
Booth,      class  generally  acknowledged  to  be  ofiensive,  and  the  two  em^ 
Nov.  247i884.  meratcd  trades  of  coflTee-house  keeper  and  working  hatter.  He 
would  never  suppose,  nor  have  any  reason  to  suppose,  that  he 
was  prevented  from  carrying  on  the  trade  of  a  baker,  a  fruitier, 
or  a  herb-seller,  in  a  house  situated  in  the  piazza  of  CoTeot 
Garden  market,  much  less  that  the  lease  was  to  become  void,  if 
the  house,  so  situated,  was  used  as  a  place  for  the  sale  of  any 
provisions  whatever.     The  latter  restriction  would  extend  to 
prevent  trades  of  the  most  innocent  and  inoffensive  kinds  from 
being  exercised  on  the  premises  ;  such  as  a  flour  factor,  a  bis- 
cuit seller,  or  the  like ;  yet  such  are  the  restrictions  found  to 
exist  in  the  lease  when  it  is  first  submitted  to  the  inspection  of 
the  purchaser.     Under  these  circumstances,  it  appears  to  m 
that  a  lease  which  is  described  as  containing  a  restriction 
against  offensive  trades,  and  a  lease  containing  restrictions  not 
only  against  offensive  trades,  but  also  against  some  trades  thil 
are  inoffensive,  are  not  one  and  the  same  thing,  but  a  different 
subject-matter  of  contract ;  and  that  where  a  man  purchases  by 
the  former  description,  it  may  very  well  be  supposed  that  he 
would  not  have  become  the  purchaser,  whether  he  bought  for 
the  purpose  of  carrying  on  trade  upon  the  premises  himself,  or 
for  a  money  investment,  if  he  had  known  the  lease  had  con- 
tained the  larger  and  more  extensive  restrictions  ;  and,  indeed, 
the  very  terms  of  the  sixth  condition  of  sale  scarcely  apply  to  a 
case  where  the  difference  of  value  is  so  uncertain  and  arbitrary 
as  in  the  present  case.     The  condition,  that  the  parties  are  to 
pay  or  allow  a  proportionate  value  according  to  the  average, 
will  comprehend  a  case  where  there  is  half  an  acre  more  or  less 
than  is  described,  or  cases  which  resolve  themselves  into  simple 
calculations  of  that  nature ;  but  how  will  it  govern  such  a  mis- 
statement as  the  present  ?     What  action  at  law  can  be  framed 
upon  it  ?     It  would  at  least  involve  the  purchasers  in  great 
difficulties.    The  lease  being  in  the  hands  of  the  vendor,  he  id 
peculiarl}^  and  indeed  exclusively,  the  means  of  knowledge  of 
the  exact  restrictions  contained  in  it ;  the  purchaser  at  the 
auction  had  none.    For  the  reading  the  lease  at  the  auction  b/ 
the  auctioneer  has  been  decided  to  be  no  excuse  for  a  m»* 
description  of  the  terms  of  the  lease  in  the  particulars  of  sski 
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J(m»  V.  Edney^  3  Campb.  285.     And  as  to  any  laches  on  the      Fuqut 
part  of  the  purchaser  in  not  sooner  demanding  an  inspection  of      booth. 
the  lease,  which  was  urged  as  an  argument  on  the  part  of  the  NoT.^i8a4 
defendant^  he  had  not  the  most  distant  reason  to  suspect  any 
misdescription,  until  the  abstract  was  delivered,  and  then  the 
suspicion  would  come  too  late ;  for  the  question  is,  Whether  he 
was  bound  or  not  at  the  time  the  contract  was  made  ?     If,  in* 
deed,  there  had  been  any  waiver  of  the  objection  in  this  case, 
ear  decision  would  have  been  different ;  but  a  waiver  should 
lutve  been  found  by  the  arbitrator  :  and  so  far  as  can  be 
inferred  from  the  facts  found  upon  the  award,  the  lease  was 
never  seen  by  the  purchaser,  nor  the  objection  ever  taken,  until 
the  trial  of  the  cause.     He  stood  then,  as  he  might  do,  upon 
his  legal  right  to  recover  the  deposit. 

Upon  the  whole,  we  see  no  reason  to  be  dissatisfied  with  the 
arbitrator's  award,  and  therefore  the  rule  for  entering  the  ver- 
diet  for  the  defendant  must  be  discharged. 

Rule  discharged. 


A  breach  of  warranty  does  not  entitle  the  purchaser  of  a  specific 
article,  which  has  been  a^ccepted  by  him,  to  rescind  the  contract  of 
himself  and  bring  an  action  to  recover  the  price,  bvt  he  must  sue 
on  his  warranty. 

I.-POWBR  V.  WELLS. 

Idem  v.  Eundem. 

Upok  shewing  cause  against  a  new  trial,  in  the  above  causes,  M^y  28, 1778. 
Mr.  Justice  Ashhubst,  before  whom  they  were  tried,  reported       "£" 

•«  follows  : —  2  Cowper  sia 

The/r^  was  an  action  for  money  had  and  received,  brought 
*o  recover  a  sum  of  £21  paid  by  the  plaintiff  upon  the  exchange 
^  a  mare  of  his,  for  a  horse  of  the  defendant ;  which  the  de- 

TOL.  IL  2  F 
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Power  fendant  warranted  to  be  sound  ;  but  which  was  clearly  [ 
Wbua  to  be  unsound  at  the  time.  Immediately  upon  discoveriu 
May liTnTS.  the  horse  was  unsound,  the  plaintiflF  sent  it  back,  togethe 
a  letter,  by  a  person  who  put  the  letter  and  halter  in 
defendant's  hands  in  the  defendant's  yard,  but  he  refii 
take  them.  The  person  at  the  same  time  demandc 
twenty  guineas  and  the  plaintiflF's  mare  given  in  exch 
but  the  defendant  said  he  had  sold  her,  that  he  would 
nothing  to  do  with  the  person  sent  by  the  plaintiff,  and  1 
him  out  of  his  yard.  Upon  which  the  plaintiff  brought 
the  above  actions. 

The  second  was  an  action  of  trover  for  the  mare : 
causes  stood  for  trial  in  the  paper  together.  As  to  th( 
an  objection  was  made  at  the  trial  to  the  form  of  the  \ 
and  I  was  very  doubtful  how  far  it  was  maintainable, 
was  agreed  that  I  should  sum  it  up  to  the  jury,  and  ii 
should  be  of  opinion  with  the  plaintiff  upon  the  facts  p 
then,  instead  of  making  a  special  case,  it  should  be  put  i 
form  of  a  motion  for  a  new  trial.  The  jury  found  for  the 
tiff.  As  to  the  second  action,  it  was  agreed  that  a  v 
should  be  taken  for  the  plaintiff  upon  the  evidence  given 
first  cause,  but  with  liberty  to  move  for  a  new  trial ;  i 
was  understood  between  the  parties,  that  the  defendant  i 
be  entitled  to  the  same  redress  in  both  causes,  in  caj 
opinion  of  the  Court  should  be  in  his  favour,  as  if  the 
had  been  stated  in  the  form  of  a  case. 

Upon  shewing  cause,  the  question  was,  Whether  the 
actions  were  rightly  conceived  ?  or.  Whether  the  plaintiffs 
not  have  brought  a  special  action  on  the  case  ? 

The  Court  were  of  opinion  that  both  actions  were  m 
ceived.  Firsty  The  action  for  money  had  and  received,  wi 
other  count,  was  an  improper  action  to  try  the  wan 
Second^  The  action  of  trover  could  not  be  maintained,  be 
the  property  was  transferred  by  the  exchange. 

Accordingly  a  nonsuit  was  ordered  to  be  entered  up  in 
causes. 
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II.— WESTON  r.  D0WNE8. 

was  an  action  for  money  had  and  received  by  the  de-  Nov.  le,  1778. 

to  the  use  of  the  plaintiff.  On  the  trial,  before  Lord  "^ 
ELD,  the  plaintiff  proved  that  the  defendant,  in  consi-  1  Dougiaa  28. 
I  of  seventy  guineas,  had  sold  him  a  pair  of  coach- 
which  he  undertook  to  take  back,  if  the  plaintiff  should 
3ve  of  them,  and  return  them  within  a  month.  The 
'  did  return  them  within  a  month,  but  took  another 
m  the  defendant  in  their  stead,  without  making  any  new 
mt.  These  he  also  returned  within  a  month,  and  re- 
i  third  pair  on  the  23d  of  December,  without  any  fresh 
This  third  pair  he  disapproved  of,  because  they  were 
md  would  not  draw  ;  and  offered  to  return  them  on  the 
anuary,  but  the  defendant  refused  to  take  them  back. 

Mansfield  directed  a  nonsuit ;  and,  on  a  rule  to  shew 
hy  the  nonsuit  should  not  be  set  aside,  and  a  new  trial 
,  the  question  was.  Whether  the  action  of  assumpsit  for 
lad  and  received,  would  lie  in  this  case  1 
aNG  and  Davenport,  for  the  plaintiff,  contended,  that 
as  an  end  of  tlie  contract  on  the  return  of  the  first  pair 
ts,  and  that  then  a  right  accrued  to  bring  this  action. 
Solicitor-General,  for  the  defendant,  insisted,  that  the 
b  was  continued  by  taking  other  horses,  and  that  the 
'  ought  to  have  declared  upon  the  special  agreement. 

•  Mansfield. — ^I  am  a  great  friend  to  the  action  for 
had  and  received ;  and  therefore  I  am  not  for  stretch- 
t  I  should  endanger  it ;  Longchamp  v.  Kenny y  E.  19 
\.  132,  133.  Where  there  is  a  special  contract,  the 
.nt  ought  to  have  notice,  by  the  declaration,  that  he  is 
K>n  that  contract. 

LES,  J.,  of  the  same  opinion. — Here  was  originally  a 
contract,  and  it  continued  between  the  parties  through 
r  subsequent  dealings. 

iHUBST,  J. — If  the  plaintiff  had  demanded  the  seventy 
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Weston      guineas,   aiid  brought  his  actioD,  on  the  return  of  the  first 

DowW     pair   of  horses,    and    no   second    pair   had   been    sent,  this 

roT.TeTiTTS.  action  would  have  lain;  but  here  the  contract  was  continued, 

and  the  case  resembles  one  that  was  tried  before  me  on  the 

Midland  Circuit,  and  afterwards  came  on  in  this  Court,  ?ix., 

Power  V.  Wells,  E.  18,  Geo.  IIL 

BuLLER,  J. — This  action  will  not  lie,  as  the  defendant  has 
not  precluded  himself  from  entering  into  the  nature  of  the 
contract,  by  taking  back,  the  last  pair  of  horses.  Where  Uie 
contract  is  open,  it  must  be  stated  specially.  In  Pmoer  v. 
Wells,  the  defendant  had  warranted  a  horse  to  be  sound,  which 
proved  unsound.  The  plaintiff  tendered  a  return  of  the  horse, 
but  the  defendant  refused  to  receive  him ;  and  an  action  for 
money  had  and  received  being  brought,  it  was  held  by  the 
Court,  that  it  would  not  lie. 

The  rule  made  absolute. 


in.— PAYNE  V.  WHALE. 

eb.  11, 1806.      This  was  an  action  for  money  had  and  received,  to  recover 
"eT        back  the  price  of  a  horse  which  had  been  warranted  sound  by 

7  East  274.  the  defendant  to  the  plaintiff.  Shortly  after  the  original  Iw^ 
gain  was  made,  (of  which  there  was  no  proof  except  by  the 
subsequent  conversation,)  and  the  money  paid,  the  plaintiff 
observed  that  the  horse  was  a  roarer  and  unsound,  and  1^ 
dered  back  the  horse,  and  demanded  his  money  :  the  defendant 
admitted  that  he  had  made  the  warranty,  but  denied  the  OS- 
soundness,  and  refused  to  take  back  the  horse  or  return  the 
money  ;  but  told  the  plaintiff  that  if  the  horse  were  unsonnl 
he  would  take  it  again  and  return  the  money.  At  the  trial 
after  last  Trinity  Term  at  Guildhall  these  facts  were  prored 
and  that  the  horse  was  a  roarer  and  unsound.  But  it  was 
objected  on  the  part  of  the  defendant,  that  the  action  was  mis- 
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ceived ;  for  that  the  question  to  be  tried  was  the  unsound-       Patn« 

B,  which  was  the  subject  of  the  warranty,  and  could  not  be      wuaix 

d  in  this  action,  the  contract  not  being  rescinded,  but  only  peb.TTlsa 

I  special  action  on  the  case  founded  on  the  warranty.    Lobd 

[iENBOBOUQH,  C.  J.,  however,  then  thought  that  the  special 

•mise  to  rescind  the  contract  and  return  the  money,  if  the 

"se  were  unsound,  took  this  out  of  the  general  rule  ;  and  he 

refore  suffered  the  plaintiff  to  recover  a  yerdict  for  the 

ount  of  the  price  paid.    And  in  Michaelmas  Term  last  a  rule 

i  was  obtained  for  setting  it  aside  and  having  a  new  trial, 

)n  the  authority  of  Power  v.  Wells,  Gowp.  818,  and  Weston 

DotvneSy  Dougl.  23  ;  Hull  v.  Heightmanj  2  East  145,  which 

ablished  the  principle,  that  where  the  contract  of  warranty 

still  open,  assumpsit  for  money  had  and  received  will  not  lie 

the  vendee  to  recover  back  the  price  of  the  goods  war- 

ited  ;  though  in  the  latter  case  there  was  a  similar  promise 

take  back  the  horses  warranted,  if  the  plaintiff  disapproved 

them  and  returned  them  within  a  month ;  which  was  offered 

be  done  but  refused.     The  case  stood  over  till  this  Term, 

en — 

GrABROW  and  Marryat  shewed  cause  against  the  rule,  and 
erred  to  Towers  v.  Bairett,  1  Term  Rep.  133,  where  the 
itract  being  that  the  plaintiff  should  pay  ten  guineas  for  a 
•86  and  chaise,  on  condition  to  be  returned  if  his  wife  should 
.  approve  of  it,  he  paying  3s.  6d.  a-day  for  the  hire  of  it ; 
1  his  wife  not  having  approved  of  it,  the  plaintiff  returned  it 
three  days,  and  tendered  the  hire  of  it ;  it  was  holden,  that 
might  maintain  assumpsit  for  money  had  and  received  to 
over  back  the^  price  paid  :  and  yet  the  wife's  dissent  was  as 
ch  to  be  tried  in  that  case,  as  the  soundness  was  here. 
lwrence,  J. — There  the  plaintiff  had  an  option  by  the 
final  contract  to  rescind  it  if  not  approved  by  his  wife ;  but 
e  it  was  no  part  of  the  original  contract  that  the  horse  was 
30  taken  back  again  and  the  money  returned  if  it  did  not 
a  out  to  be  sound.  The  defendant  only  said  so  afterwards 
en  it  was  objected  by  the  plaintiff  that  the  horse  was  un- 
nd,  the  contrary  of  which  was  insisted  upon  by  the  defen- 
it.     This  distinguishes  the  two  cases.]    They  then  endeav- 
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Patnb  oured  to  assimilate  the  cases  more,  by  contending  that  there 
Whale,  was  no  evidence  of  the  original  contract  but  what  was  to  be 
Feb.  TTlsoe.  collected  from  the  subsequent  conversation  ;  and  that  the  whole 
was  to  be  taken  altogether  as  forming  one  contract,  or  as  evi- 
dence  of  what  had  passed  between  the  parties  in  the  first  instance. 
[But  Le  Blanc,  J.,  said  it  was  evident  that  the  subsequent 
conversation  amounted  only  to  a  recognition  by  the  defendant 
that  he  had  in  the  first  instance  warranted  the  horse  to  be 
sound ;  which  he  still  insisted  was  sound :  but  being  pressed 
by  the  objection  of  the  plaintiff,  he  then  promised  if  it  were 
unsound  to  take  it  again  and  return  the  money.]  They  thea 
insisted  that  though  the  promise  were  made  at  a  subsequent 
time,  it  had  reference  to  the  original  contract,  and  was  incor- 
porated with  it. 

Eeskinb  and  Lawes  in  support  of  the  rule.  If  the  defen- 
dant were  entitled,  as  it  must  be  admitted  that  he  was,  to  offer 
evidence  of  the  soundness  of  the  horse,  it  is  clear  that  the  con- 
tract was  still  open ;  and  then  the  question  could  not  be  tried 
in  this  form ;  but  the  plaintiff  can  only  sue  upon  the  special 
contract,  the  breach  of  which  he  insists  upon  on  the  one  hand, 
and  the  defendant  denies  on  the  other.  The  subsequent  pro- 
mise can  make  no  difference,  for  it  is  no  more  than  the  law 
would  have  implied  if  the  warranty  were  broken.  [Lobd 
Ellenborough  observed,  that  strictly  speaking  the  promise 
was  not  exactly  what  the  law  would  say  in  such  a  case ;  for 
the  promise  was  to  take  the  horse  again  if  unsound,  and  return 
the  money  ;  but  the  law  would  say,  that  the  party  failing  in  his 
warranty  should  be  answerable  in  damages.  But  that  it  wa« 
still  open  to  the  defendant  to  contend  that  the  action  should 
have  been  on  the  special  undertaking.]  In  Towers  v.  BarnUi 
by  the  very  terms  of  the  original  contract  the  defendant  had 
no  option  to  refuse  taking  back  the  chaise  and  horse  in  tiie 
event  of  the  wife's  disapprobation.  But  here  the  defendant 
insisted,  as  he  had  a  right  to  do,  on  his  performance  of  the 
original  contract,  which  he  never  agreed  to  rescind.  Though  if 
the  subsequent  conversation  could  be  considered  as  amounting 
to  a  new  contract,  the  objection  would  still  remain  that  it  ougbt 
to  have  been  declared  upon  ;  for  it  was  conditional,  Het/ling^* 
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KastmgSy  1  Sdlk.  29  ;  and  the  question  of  soundness  was  still       Pathb 
}pen  to  be  disputed.  w^ls. 

Feb.  11,1806 

Lord  Ellbnborough,  C,  J.,  then  said,  that  as  the  cases  ran 
very  near  to  each  other,  and  this  would  give  the  rule  to  many 
others,  the  Court  would  consider  of  the  case  before  they  gave 
their  opinion  ;  as  they  wished  to  proceed  upon  some  sound  and 
clear  principle  which  would  not  break  in  upon  established  cases 
which  had  become  the  habitual  law  of  the  land,  such  as  actions 
of  this  sort  against  stakeholders,  or  for  returns  of  premium. 
That  if  the  question  were  upon  the  warranty,  there  was  no 
doubt  that  the  action  was  misconceived :  the  only  doubt  was, 
whether  the  promise  to  take  back  the  horse  if  unsound,  and  re- 
turn the  money,  did  not  make  a  difference. 

His  Lordship  now  shortly  delivered  the  opinion  of  the  Court. 
—This  was  a  cause  tried  before  me  at  Guildhall  to  recover 
back  the  price  of  a  horse  sold  as  a  sound  horse,  and  which 
proved  to  be  unsound.  It  was  to  be  collected  from  the  evi- 
dence, that  there  had  been  a  warranty  of  soundness  at  the 
time  of  the  original  contract  of  sale  :  but  in  a  subsequent  con- 
versation, when  the  plaintiff  objected  that  the  horse  was  un- 
sound, the  defendant  said,  that  if  the  horse  were  unsound  he 
would  take  it  again,  and  return  the  money.  And  it  was  con- 
tended that  the  action  for  money  had  and  received  would  not 
lie,  upon  the  authority  of  Power  v.  Wells  and  Weston  v.  Downes, 
because  this  was  no  other  than  a  mode  of  trying  the  war- 
ranty, which  could  only  be  by  a  special  action  on  the  case.  It 
had  occurred  to  me  at  the  trial,  that  the  defendant,  by  means 
of  his  promise  to  return  the  money  and  take  back  the  horse  if 
H  were  unsound,  had  placed  himself  in  the  situation  of  a  stake- 
holder, and  therefore  that  on  proof  that  the  horse  were  un- 
sound he  was  to  be  considered  as  holding  the  money  for  the 
^  of  the  plaintiff.  But  upon  further  consideration  I  am 
dearly  satisfied  that  that  promise  did  not  discharge  the  original 
Warranty,  and  that  the  party  complaining  of  the  breach  of  that 
Warranty  must  still  sue  upon  it.  The  second  conversation  is 
*iot  to  be  considered  as  an  abandonment  of  the  original  war- 
^ty,  the  performance  of  which  the  defendant  still  insisted 
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Patnb      upon  ;  but  rather  as  a  declaration  that  if  the  warranty  were 

wuALB.      shewn  to  be  broken,  he  would  do  that,  which  is  usually  done 

Feb.  TiTisoe.  ^^  such  cases,  take  back  the  horse  and  repay  the  nioney.   Then 

where  any  question  on  the  warranty  remains  to  be  discussed, 

it  ought  to  be  so  in  a  shape  to  give  the  other  party  notice  of  it, 

namely,  in  an  action  upon  the  warranty. 

Nonsuit  to  be  entered. 


Where  by  the  terms  of  the  contract  the  purchaser  is  entitled  to  rescind 
the  contract,  or  where  the  seller  agents  to  its  being  rescinded,  the 
purchaser,  on  the  contract  being  rescinded,  may  bring  an  action  to 
recover  the  price ;  but  so  long  as  the  contra^  remains  open,  iki 
purchaser  can  only  recover  damages  on  the  breach  of  contract;  and 
in  an  action  by  the  seller  for  the  price,  the  breach  of  the  warranif 
may  be  given  in  evidence  in  reduction  of  the  price. 

TOWERS  V.  BARRETT. 

Feb.  y,  1786.       AcTioN  for  money  had  and  received,  and  for  money  paid, 
E.         laid  out,  and  expended. 

1 T.  R.  133.  On  the  trial  of  this  cause  before  Lord  Mansfield,  at  the 
sittings  at  Westminster  after  last  Michaelmas  Term,  it  appestfed 
that  this  suit  was  instituted  by  the  plaintiflF  to  recover  tai 
guineas,  which  he  had  paid  to  the  defendant  for  a  one-howe 
chaise  and  harness,  on  condition  to  be  returned  in  case  the 
plaintiflF's  wife  should  not  approve  of  it,  paying  3s.  6d.  per 
diem  for  the  hire  of  it.  This  contract  was  made  by  the  defen- 
dant's servant,  but  his  master  did  not  object  to  it  at  the  time 
The  plaintiff's  wife  not  approving  of  the  chaise,  it  was  sent 
back  at  the  expiration  of  three  days,  and  left  on  the  defendant's 
premises,  without  any  consent  on  his  part  to  receive  it :  the 
hire  of  3s.  6d.  per  diem  was  tendered  at  the  same  time,  vhwk 
the  defendant  refused,  as  well  as  to  return  the  money. 

After  a  verdict  had  been  given  for  the  plaintiflF,  Sir  TnoMiH 
Davenport  obtained  a  rule  to  shew  cause  why  a  non-sni* 
should  not  be  entered  on  the  ground  that  this  action  for  monej 
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had  and  received  would  not  lie  ;  but  that  it  should  have  been      towkbs 
on  the  special  contract.  Bauurt. 

Feb-lTlTSe. 

Ebskike  now  shewed  cause.  This  case  is  very  distinguish- 
able from  those  of  Power  v.  Welhj  Cowp.  818,  and  Weston  v. 
DowneSy  Dough  23,  on  which  this  rule  was  obtained.  In  the 
fonner  of  those  cases,  it  was  determined  that  a  warranty  could 
not  be  tried  in  an  action  for  money  had  and  received  ;  and  in 
the  latter,  that  such  an  action  did  not  lie,  the  payment  having 
been  made  on  a  contract  which  was  still  open,  and  disputed  by 
the  defendant.  But  this  is  the  very  case  put  by  Mr.  Justice 
AsHflURST,  Dougl.  24,  where  he  said  this  action  would  have 
lain. 

The  principle  is  this :  where  a  man  enters  into  a  contract 
for  a  sale,  and  he  warrants  that  the  object  of  that  sale  shall  be 
of  a  certain  denomination,  and  he  does  no  act  to  disallow  that 
contract,  there  money  had  and  received  will  lie  against  him  : 
but  where  the  warranty  is  disputed,  that  must  be  tried  in  an 
action  on  the  special  contract.  In  the  present  case  there  was 
no  warranty  ;  it  was  only  a  sale  on  condition,  which  failed. 
And  it  was  held  in  Moses  and  Macferlan^  2  Burr.  1012,  that 
an  action  for  money  had  and  received  will  lie  to  recover  money 
paid  by  mistake,  or  upon  a  consideration  which  happens  to  fail. 

Sir  Thomas  Davenport  in  support  of  the  rule.  Wherever 
there  is  a  special  contract,  whether  conditional  or  absolute,  or 
in  whatever  terms  it  may  be  conceived,  so  long  as  that  contract 
remains  open  to  be  disputed,  and  the  party  has  done  nothing 
to  acknowledge  the  contract,  or  to  preclude  himself  from  enter- 
bg  into  the  nature  of  it,  the  defendant  ought  to  have  notice  on 
the  declaration  that  he  is  sued  on  that  contract. 

The  cases  of  Power  v.  Wellsy  and  Weston  v.  DowneSy  are  de- 
cisive as  to  the  present.  This  comes  within  the  principle  laid 
down  by  Mr.  J.  Buller  in  the  latter  of  those  cases,  where  he 
*dd,  "  where  the  contract  is  open,  it  must  be  stated  specially.'* 

The  chaise  was  left  on  the  premises,  but  the  defendant  re- 
Ibaed  to  receive  it :  then  the  question  is,  Whether  the  plaintiff 
^  a  right  to  return  it  ?  and  how  that  right  is  to  be  tried  ? — 
liere  are  several  matters  here  in  controversy,  which  cannot  be 
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TowMw      tried  in  an  action  for  money  had  and  received ;  Firsts  Whether 

Babbkit.     in  fact  there  were  any  contract;  secondly^  The  extent  of  it; 

Feb.iri786.  ^^^>  thirdly^  What  the  plaintiff  ought  to  have  paid  per  diem 

for  the  hire  ;  for  it  is  open  on  this  declaration  to  say  that  the 

defendant  ought  to  have  had  5s.  per  diem  as  well  as  38.  6d. 

When  the  party  has  done  anything  to  preclude  himself  from 
going  into  the  contract,  then  money  had  and  received  will  lie: 
but  here  the  defendant  disputes  it. 

Lord  Mansfield,  C.  J. — I  am  a  great  friend  to  the  action 
for  money  had  and  received  :  it  is  a  very  beneficial  action,  and 
founded  on  principles  of  eternal  justice. 

In  support  of  that  action,  I  said  in  the  case  of  Weston^. 
DomneSy  that  I  would  guard  against  all  inconveniences  which 
might  arise  from  it,  particularly  a  surprise  on  the  defendant; 
as  where  the  demand  arises  on  a  special  contract,  it  should  he 
put  on  the  record.  But  I  have  gone  farther  than  that ;  for  if 
the  parties  come  to  trial  on  another  ground,  though  there  hap- 
pen to  be  a  general  count  for  money  had  and  received,  I  never 
suffer  the  defendant  to  be  surprised  by  it,  unless  he  has  had 
notice  from  the  plaintiff  that  he  means  to  rely  on  that  as  wdl 
as  the  other  ground. 

But  consistently  with  that  guard,  I  do  not  think  that  the 
action  can  be  too  much  encouraged.  Here  there  is  no  pretence 
of  a  surprise  on  the  defendant ;  there  was  no  other  question  to 
be  tried.  The  defendant  knew  the  whole  of  the  matter  in  dis- 
pute as  well  as  the  plaintiff.  On  what  ground  can  it  be  said 
that  this  is  not  money  paid  to  the  plaintiff's  use  ?  The  defen- 
dant has  got  his  chaise  again,  and,  notwithstanding  that,  he 
keeps  the  money. 

The  case  was  well  put  by  Mr.  J.  Ashhurst  in  Weston"^. 
Dowries,  and  I  tliink  this  is  exactly  like  that.  I  was  of  opinion 
at  the  trial  that  this  action  would  lie  ;  and  I  still  continue  of 
that  opinion. 

WiLLES,  J. — The  only  difficulty  is  to  distinguish  this  case 
from  that  of  Weston  v.  Dowries ;  and  I  think  it  differs  finon 
that  on  two  grounds. 

That  was  an  absolute,  this  is  a  conditional,  agreement.    And 
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another  more  Diaterial  diflFerence  is,  that  this  agreement  was  at      towras 
an  end  ;  the  contract  was  no  longer  open.  BA&iunT. 

lu  the  case  of  Weston  v.  Dowries^  Mr.  J.  Buller  said,  ^^\i7i/v-M. 
"*  This  action  will  not  lie,  as  the  defendant  has  not  precluded 
himself  from  entering  into  the  nature  of  the  contract,  by  taking 
back  the  last  pair  of  horses.''  But,  in  the  present  case,  the  de- 
fendant has  precluded  himself  by  taking  back  the  chaise.  I 
think  the  verdict  is  right. 

AsHHURST,  J. — This  action  is  maintainable ;  for  it  is  different 
from  the  cases  of  Weston  v.  Domnes,  and  Power  v.  Wells.  The 
latter  was  merely  a  case  of  warranty.  In  these  actions  the 
party  cannot  desert  the  warranty,  and  resort  to  the  general 
count,  because  the  warranty  itself  is  one  of  the  facts  to  be 
tried. 

As  to  that  of  Weston  v.  Dowries ;  On  the  first  contract  there 
was  an  agreement  to  take  back  the  horses,  provided  they  were 
returned  within  a  month  :  that  would  have  been  like  the  pre- 
sent case,  if  they  had  been  returned  within  that  time ;  but 
there  was  an  end  of  the  first  contract,  for  the  plaintiff  took  a 
second,  and  then  a  third,  pair  of  horses  :  that  was  a  new  con- 
tract, not  made  on  the  terms  of  the  first,  and  that  is  distin- 
guishable from  the  present  case. 

But  laying  that  determination  out  of  the  question,  this  is  like 
ihe  common  cases  where  either  party  puts  an  end  to  a  condi- 
Jonal  agreement.  Here  the  condition  was  to  return  the  chaise 
fnot  approved  of;  therefore,  the  moment  it  was  returned,  the 
ontract  was  at  an  end,  and  the  defendant  held  the  money 
gainst  conscience  and  without  consideration. 

Buller,  J. — On  the  very  principle  in  Weston  v.  DowneSy 
ad  Power  v.  WellSy  which  determined  that  the  action  for 
loney  had  and  received  would  not  lie  in  those  cases,  it  is  clear 
xat  this  action  will  lie. 

It  is  admitted  that  if  the  defendant  had  actually  accepted 
ie  chaise,  the  action  would  lie  :  but  it  has  been  contended 
iat  he  did  not  receive  it.  Then  let  us  see  whether  there  be 
ot  something  equivalent  to  an  acceptance  ?  I  think  there  is, 
"om  the  terms  of  the  contract.     There  was  nothing  more  to 
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TowEEs      be  done  \yy  i]^q  dcfeudant ;  for  he  left  it  in  the  power 
Bakritt.     plaintiff  to  put  an  end  to  the  contract.     Here  it  was  not 
.Feb."77i786.  Option  to  refusc  the  chaise  when  it  was  offered  to  him  :  I 
bound  to  receive  it ;  and  therefore  it  is  the  same  as  if  1 
accepted  it. 

The  distinction  between  those  cases  where  the  conti 
open,  and  where  it  is  not  so,  is  this ;  if  the  contract  be  re 
ed,  either,  as  in  this  case,  by  the  original  terms  of  the  co: 
where  no  act  remains  to  be  done  by  the  defendant  hims 
by  a  subsequent  assent  by  the  defendant,  the  plaintiff 
titled  to  recover  back  his  whole  money  ;  and  then  an 
for  money  had  and  received  will  lie.  But  if  the  contr 
open,  the  plaintiff's  demand  is  not  for  the  whole  sum,  I 
damages  arising  out  of  that  contract. 

In  a  late  case  before  me  on  a  warranty  of  a  pair  of  ho 
Dr.  Compton  that  they  were  five  years  old,  when  in  faci 
turned  out  to  be  only  four,  and  they  were  not  returned 
a  certain  time,  I  held  that  if  the  plaintiff  would  rescii 
contract  entirely  he  must  do  it  within  a  reasonable  timi 
that  as  he  had  not  rescinded  the  contract,  he  could 
recover  damages :  and  then  the  question  was.  What  w: 
difference  of  the  value  of  horses  of  four  or  five  years  old  ' 

So  that  the  difference  in  cases  of  this  kind  is  this ;  whe 
plaintiff  is  entitled  to  recover  his  whole  money,  he  must 
that  the  contract  is  at  an  end  :  but  if  it  continue  open,  1 
only  recover  damages,  and  then  he  must  state  the  specia 
tract  and  the  breach  of  it. 

Rule  discharged. 


The  case  of  Street  v.  Blay^  2  The  horse  was  then  discove 

B,  and  Ad,  456,  was  an  action  of  have  been  unsound  at  the  ti 

assumpsit  for  a  horse  sold  and  do-  the  first  sale,  and  the  defe 

livered.     The  defendant  had  pur-  offered  to  return  it  to  the  plii 

chased  a  horse  warranted  sound —  but  he  refused  to  acce])t 

had  sold  it  and  repurchased  it.  The  question  raised  was,  Wh 
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Tendant  under  these  circiim- 
9  had  a  right  to  return  the 
and  thereby  exonerate  him- 
"om  the  payment  of  the 
price  ?  It  was  held  that  he 
not  resist  the  action  for  the 
but  might  give  the  breach 
ranty  in  evidence  in  reduc- 
'  damages.  The  judgment 
I  Court  was  delivered  by 
Pektebden,  0.  J.,  who  ob- 
, — "  It  is  not  necessary  to 
,  whether  in  any  case  the 
iser  of  a  specific  chattel, 
iiaving  had  an  opportunity 
rcising  his  judgment  upon 
bought  it,  with  a  warranty 
;  is  of  any  particular  quality 
xaiption,  and  actually  ac- 

and  received  it  into  his 
aon,  can  afterwards,  upon 
ering  that  the  warranty  has 
een  complied  with,  of  his 
ill  only,  without  the  concur- 
of   the   other    contracting 

return  the  chattel  to  the 
r,  and  exonerate  himself 
he  payment  of  the  price,  on 
Dund  that  he  has  never  re- 
that  article  which  he  stipu- 
to  purchase.  There  is,  in- 
authority  for  that  position. 
EIldon,  in  the  case  of  Ourtia 
may,  3  JSap.  N.  P.  C.  83,  is 
ed  to  have  said,  that  *  he 
t  to  be  clear  law,  that  if  a 

purchases  a  horse  which  is 
ited  sound,  and  it  afterwards 
Dut  that  the  horse  was  un- 
at  the  time  of  the  warranty, 
ayer  might,  if  he  pleased, 
he  horse  and  bring  an  action 
ie  warranty,  in  which  he 
have  a  right  to  recover  the 
nee  between  the  value  of  a 


sound  horse  and  one  with  such 
defects  as  existed  at  the  time  of 
the  warranty ;  or  he  might  return 
the  horse  and  bring  an  action  to 
recover  the  full  money  paid ;  but 
in  the  latter  case,  the  seller  had  a 
right  to  expect  that  the  horse 
should  be  returned  in  the  same 
state  he  was  when  sold,  and  not 
by  any  means  diminished  in 
value;'  and  he  proceeds  to  say, 
that  if  it  were  in  a  worse  state 
than  it  would  have  been  if  return- 
ed immediately  after  the  discovery, 
the  purchaser  would  have  no  de- 
fence to  an  action  for  the  price  of 
the  article.  It  is  to  be  implied 
that  he  would  have  a  defence  in 
case  it  were  returned  in  the  same 
state,  and  in  a  reasonable  time 
afi»r  the  discovery.  This  dictum 
has  been  adopted  in  Mr.  Starkie's 
excellent  work  on  the  Law  of 
Evidence,  part  iv.  p.  645 ;  and  it 
is  there  said  that  a  vendee  may, 
in  such  a  case,  rescind  the  con- 
tract altogether  by  returning  the 
article,  and  refuse  to  pay  the 
price,  or  recover  it  back  if  paid. 
It  is,  however,  extremely  difficult, 
indeed  impossible,  to  reconcile  this 
doctrine  vdth  those  cases  in  which 
it  has  been  held,  that  where  the 
property  in  the  specific  chattel 
has  passed  to  the  vendee,  and  the 
price  has  been  paid,  he  has  no 
right,  upon  the  breach  of  the  war- 
ranty, to  return  the  article  and 
revest  the  property  in  the  vendor, 
and  recover  the  price  as  money 
paid  on  a  consideration  which  has 
failed,  but  must  sue  upon  the 
warranty,  unless  there  has  been  a 
condition  in  the  contract  autho- 
rizing the  return,  or  the  vendor 
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has  received  back  the  chattel,  and 
has  thereby  consented  to  rescind 
the  contract,  or  has  been  guilty  of 
a  fraud,  whichdestroys  the  contract 
altogether.  Weston  v.  Dotvnea^ 
1  Doug.  23 ;  Toivers  v.  Barrett, 
1  r.  B.  133 ;  Payne  v.  Whale,  7 
East  274  ;  Power  v.  Wells,  Doug. 
24,  n.,  and  Emanuel  v.  Dane,  3 
Camph.  299,  where  the  same  doc- 
trine was  applied  to  an  exchange 
with  a  warranty,  as  to  a  sale,  and 
the  vendee  held  not  to  be  entitled 
to  sue  in  trover  for  the  chattel 
delivered,  by  way  of  barter,  for 
another  received.  If  these  cases 
are  rightly  decided,  and  we  think 
they  are,  and  they  certainly  have 
been  always  acted  upon,  it  is  clear 
that  the  purchaser  cannot  by  his 
own  act  alone,  unless  in  the  ex- 
cepted cases  above  mentioned,  re- 
vest the  property  in  the  seller,  and 
recover  the  price  when  paid,  on 
the  ground  of  the  total  failure  of 
consideration  ;  and  it  seems  to 
follow  that  he  cannot,  by  the 
same  means,  protect  himself  fix)m 
the  payment  of  the  price  on  the 
same  ground.  On  the  other  hand, 
the  cases  have  established,  that 
the  breach  of  the  warranty  may  be 
given  in  evidence  in  mitigation  of 
damages,  on  the  principle,  as  it 
should  seem,  of  avoiding  circuity  of 
action,  Cormach  v.  OiUia,  cited  7 
East  480  ;  King  v.  Boston,  7  East 
481,  n. ;  and  there  is  no  hardship 
in  such  a  defence  being  allowed, 
as  the  plaintiff  ought  to  be  pre- 
pared to  prove  a  compliance  with 
his  warranty,  which  is  part  of  the 
consideration  for  the  specific  price 
agreed  by  the  defendant  to  be 
paid.    It  is  to  be  observed,  that 


although  the  vendee  of  a  specific 
chattel,  delivered  with  a  warranty, 
may  not  have  a  right  to  retoni  it, 
the  same  reason  does  not  apply  to 
cases  of  executory  contracts,  where 
an  article,  for  instance,  is  ordered 
from  a  manu&ctorer,  who  ooa- 
tracts  that  it  shall  be  of  a  obtain 
quality,  or  fit  for  a  certain  piir« 
pose,  and  the  article  sent  as  sadi 
is  never  completely  accepted  by 
the  party  ordering  it.     In  tfak 
and  similar  cases  the  latt^  may 
return  it  as  soon  as  he  disooven 
the  defect,  provided  he  has  done 
nothing  more  in  the  meantime 
than  was  necessary  to  give  it  a 
fair  trial,  Okdl  v.  SmiOi^  1  fiiteri 
N.  P.  C.  107 ;  nor  would  the  pur- 
chaser  of  a  commodity,   to  be 
aftierwards  delivered  according  to 
sample,  be  bound  to  receive  the 
bulk,  which  may  not  agree  ^th 
it ;  nor  after  having  received  what 
was   tendered    and  delivered  as 
being  in  accordance  with  the  sam- 
ple, will  he  be  precluded  by  fte 
simple  receipt  firom  returning  tk 
article  within  a  reasonable  time 
for  the  purpose  of  examinatioa 
and  comparison.      The  obeem- 
tions  above  stated  are  intended  to 
apply  to  the  purchase  of  a  certain 
specific  chattel,  accepted  and  re- 
ceived by  the  vendee,  and  A« 
property  in  which  is  completdy 
and  entirely  vested  in  him.    Bat 
whatever  may  be  the    right  rf 
the  purchaser  to  return  such  t 
warranted  article  in  an  oidinaiy 
case,  there  is  no  authority  to  aheff 
that  he  may  return  it  where  fb 
purchaser  has  done  more  than  ifi9 
consistent  with  the   purpose  of 
trial ;  where  he  has  exerc^  ^ 
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n  of  an  owner  over  it,  by 
ffld  parting  with  the  pro- 
)  another,  and  where  he 
ived  a  pecuniary  benefit 

These  circumstances  con- 
he  present  case ;  and  even 
ig  it  might  have  been  com- 
br  tlie  defendant  to  return 
■se,  after  having  accepted 
aken  it  into  his  possession, 
d  never  parted  with  it  to 
,  it  appears  to  us  that  he 
lo  so  after  the  rc-sale  at  a 
These  are  acts  of  owner- 
oily  inconsistent  with  the 

of  trial,  and  which  are 
ve  against  the  defendant, 
particular  chattel  was  his 
id  it  may  be  added,  that 


the  parties  cannot  be  placed  in  the 
same  situation  by  the  return  of  it, 
as  if  the  contract  had  not  been 
made,  for  the  defendant  has  de- 
rived an  intermediate  benefit  in 
consequence  of  the  bargain,  which 
he  would  still  retain.  But  he  is 
entitled  to  reduce  the  damages,  as 
he  has  a  right  of  action  against 
the  plaintiff  for  the  breach  of  war- 
ranty. The  damages  to  be  re- 
covered in  the  present  action  have 
not  been  properly  ascertained  by 
the  jury,  and  there  must  be  a  new 
trial,  unless  the  parties  can  agree 
to  reduce  the  sum  for  which  the 
verdict  is  to  be  entered;  and  if 
they  do  agree,  the  verdict  is  to  be 
entered  for  that  sum." 


he  price  of  the  subjects  sold  is  £]0  or  upwards^  the  completion 
contract  is  regulated  by  the  Statute  of  Frauds,  which  requires 
that  the  purchaser  should  accept  and  actually  receive  part  of 
^ods  sold,  or  thai  he  should  give  something  in  earnest  to  bind 
.rgain,  or  in  part  payment,  or  that  some  note  or  memorandum 
iting  of  the  bargain  be  made  and  signed  by  the  parties,  or 
agents  thereto  lawfully  authorized,  and  when  several  articles 
mrchased  at  one  time,  it  is  held  to  be  a  single  contract,  and 
%  the  Statute,  if  the  total  cost  of  the  articles  purchased  amounts 
0,  although  the  price  of  each  article  was  less  than  tiiat  amount, 

I.— BALDEY  V,  PARKER. 


TMPSiT  for  goods  sold  and  delivered.    Plea,  general  issue,  june  5, 1828. 
trial  before  Abbott,  C.  J.,  at  the  London  Sittings  after       "^ 
Term  1822,  the  following  appeared  to  be  the  facts  of  2B.  &c.  87. 
3.     The  plaintiffs  are  linen-drapers,  and  the  defendant 
o  their  shop  and  bargained  for  various  articles.     A 
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baldet      separate  price  was  agreed  upon  for  each,  and  no  one  article 
Parker,     was  of  the  vaJuc  of  £lO.    Somc  were  measured  in  his  presence, 
Jime5il823.  somc  he  marked  with  a  pencil,  others  he  assisted  in  cutting 
from  a  larger  bulk.     He  then  desired  an  account  of  the  whole 
to  be  sent  to  his  house,  and  went  away.     A  bill  of  parcels  was 
accordingly  made  out  and  sent  by  a  shopman.     The  amount  of 
the  goods  was  £70.    The  defendant  looked  at  the  account^ 
and  asked  what  discount  would  be  allowed  for  ready  money, 
and  was  told  £5  per  cent. ;  he  replied  that  it  was  too  Uttle, 
and  requested  to  see  the  person  of  whom  he  bought  the  goods, 
(Baldey,)  as  he  could  bargain  with  him  respecting  the  dis- 
count, and  said  that  he  ought  to  be  allowed  £20  per  cent 
The  goods  were  afterwards  sent  to  the  defendant's  house,  and 
he  refused  to  accept  them.    The  Lord  Chief-Justice  thought 
that  this  was  a  contract  for  goods  of  more  than  the  value  of 
£10  within   the  meaning  of  the  seventeenth  section  of  the 
Statute  of  Frauds,  and  not  within  any  of  the  exceptions  there 
mentioned,  and  directed  a  nonsuit ;  but  gave  the  plaintifls 
leave  to  move  to  enter  a  verdict  in  their  favour  for  £70.    A 
rule  having  accordingly  been  obtained  for  that  purpose, — 

Scarlett  and  £.  Lawes  now  shewed  cause.  It  is  quite  clear 
that  this  was  an  entire  contract  for  the  whole  of  the  goods. 
Suppose  after  the  bargain  for  them  all  was  made,  the  plaintiffs 
had  refused  to  let  the  defendant  have  some  one  particular 
article,  they  could  not  have  compelled  him  to  take  the  residue ; 
or  if  one  of  the  articles  when  sent  home  diflfered  from  that  bar- 
gained for,  the  purchaser  might  have  rejected  the  whole,  for  no 
jury  would  ever  have  foimd  that  there  were  separate  contracts, 
and  have  compelled  him  to  take  that  part  which  corresponded 
with  the  order.  Then  as  to  the  supposed  acceptance,  the  plain- 
tiffs always  retained  their  lien  for  the  price  ;  the  defendant  had 
no  right  to  take  away  the  goods  without  paying  for  them,  nor 
could  he  have  maintained  trover  without  tendering  the  price. 
There  was  not  then  any  such  change  of  possession  as  contem- 
plated by  the  Statute. 

Denman  and  Platt,  contra. — The  plaintiffs  are  entitled  to  » 
verdict  on  both  grounds.     For  there  was  a  separate  and  dia* 
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net  bargain  for  eacli  article  ;  and  even  if  that  were  not  so,  the  baluby 
efendant  accepted  the  goods,  so  as  to  take  the  case  out  of  the  parssb. 
tatute  of  Frauds.  Whether  the  contracts  were  several  or  not,  jonJ6^828. 
annot  depend  upon  the  time  when  the  various  articles  were 
orchased,  but  upon  what  passed  at  the  making  of  the  bargain, 
(ow  it  was  distinctly  proved  that  a  separate  price  waa  fixed 
ipon  each  article,  and  the  purchase  of  each  was  complete 
lefore  the  parties  went  on  to  bargain  for  any  others.  If  that 
)e  not  so,  it  will  be  difficult  to  determine  what  space  of  time 
DQst  elapse  between  the  purchase  of  any  two  articles,  in  order 
0  make  the  contracts  separate.  In  Emmerson  y.  Heelis,  2 
TmfU.  38,  it  was  held  that  the  purchaser  of  several  lots  at  an 
Miction  was  to  be  considered  as  making  a  separate  contract  for 
)ach  lot  Had  the  defendant  left  the  shop  for  a  few  minutes 
)6tween  the  purchase  of  each  article,  that  certainly  would  have 
nade  them  separate  contracts,  and  there  does  not  appear  to  be 
ioy  substantial  difference  between  such  a  case  and  the  present 
!lien  as  to  the  second  point,  there  was  a  complete  delivery  and 
cceptance  within  the  meaning  of  the  Statute.  There  was  a 
)mplete  change  in  the  state  of  the  property.  The  defendant 
ssisted  in  measuring  the  articles,  and  in  severing  them  from 
le  bulk  ;  the  price  of  each  was  fixed ;  so  that  nothing  re- 
ained  to  be  dono  before  they  were  to  be  delivered  to  the 
Pendant  The  change  of  property  was  therefore  complete  ; 
ugg  V.  Mindty  11  East  210.  Some  the  defendant  actually 
tarked  with  a  pencil ;  and  in  Hodgson  v.  Le  Bret^  1  Campb. 
33,  that  was  considered  as  an  acceptance.  So  also  was  cut- 
ng  off  the  pegs  in  pipes  of  wine  ;  Anderson  v.  ScotU  1  Campb. 
35,  n.  The  policy  of  the  Statute  of  Frauds  was,  that  a  mere 
erbal  agreement  should  not  bind ;  but  it  does  not  apply  where 
ny  act  has  been  done  to  shew  the  approval  of  the  contract ; 
iuMplin  V.  RogerSy  1  East  192  ;  Elmore  v.  Stone,  1  Taunt  458  ; 
iearle  and  Others  v.  Keeves,  2  Esp.  598.  [Holroyd,  J. — Han- 
em  V.  Armitage,  5  B.  and  A.  557,  and  Carter  v.  Toussaint,  5 
i.  and  A.  855,  are  strong  authorities  against  you.]  In  the 
:mner  the  purchaser  had  not  exercised  any  judgment  on  the 
^cle  ordered,  and  in  the  latter  the  firing  of  the  horse  was  the 
ct  of  both  parties,  and  not  done  to  shew  an  approval  of  the 
ontract.  Neither  does  Howe  v.  Palmer,  3  B.  and  A,  321, 
VOL.  II.  2  a 
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Baldet      apply,  for  the  goods  were  severed  by  the  vendor  alone.    With 

pahkir.     respect  to  the  vendor's  right  of  lien,  that  has  never  been  decided 

.Tune"M828.  *^  ^^  *^®  criterion  by  which  cases  of  this  nature  are  to  be  judged 

of.     Indeed  lien  imports  that  the  property  has  passed.     [HoL- 

ROYD,  J. — If  the  property  has  passed  subject  to  a  lien,  is  that 

a  delivery  and  acceptance  within  the  meaning  of  the  Statute  1] 

Abbott,  C.  J. — We  have  given  our  opinion  upon  more  than 
one  occasion,  that  the  29  Car.  II.  c.  3,  is  a  highly  beneficial  and 
remedial  Statute.     We  are  therefore  bound  so  to  construe  it  as 
to  further  the  object  and  intention  of  the  Legislature,  whidi 
was  the  prevention  of  fraud.     It  appeared  from  the  facts  of  this 
case,  that  the  defendant  went  into  the  plaintiff's  shop  and  bar- 
gained for  various  articles.    Some  were  severed  from  a  laiger 
bulk,  and  some  he  marked  in  order  to  satisfy  himself  that  the 
same  were  afterwards  sent  home  to  him.     The  first  question  is, 
Whether  this  was  one  entire  contract  for  the  sale  of  all  the 
goods  ?     By  holding  that  it  was  not,  we  should  entirely  defeat 
the  object  of  the  Statute.     For  then  persons  intending  to  buy 
many  articles  at  one  time,  amounting  in  the  whole  to  a  lai^ 
price,  might  withdraw  the  case  from  the  operation  of  the  Statute 
by  making  a  separate  bargain  for  each  article.     Looking  at  the 
whole  transaction,  I  am  of  opinion  that  the  parties  must  be 
considered  to  have  made  one  entire  contract  for  the  whole  of 
the  articles.     The  plaintiffs,  therefore,   cannot  maintain  this 
action  unless  they  can  shew  that  the  case  is  within  the  excep* 
tion  of  the  29  Car.  II.  c.  3,  s.   17.     Now  the  words  of  that 
exception  are  peculiar,  "  except  the  buyer  shall  accept  part  of 
the  goods  so  sold,  and  actually  receive  the  same.''     It  wouH 
be  diflBcult  to  find  words  more  distinctly  denoting  an  achal 
transfer  of  the  article  from  the  seller,  and  an  actual  taidnt 
possession  of  it  by  the  buyer.    If  we  held  that  such  a  transfer 
and  acceptance  were  complete  in  this  case,  it  w^ould  seem  to 
follow  as  a  necessary  consequence  that  the  vendee  might  maia* 
tain  trover  without  paying  for  the  goods,  and  leave  the  vendor 
to  this  action  for  the  price.     Such  a  doctrine  would  be  higUf 
injurious  to  trade,  and  it  is  satisfactory  to  find  that  the  ]m!^ 
warrants   us  in   saying   that    this   transaction    had   no  so^ 
effect. 
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BAYLETy  J. — The  buyer  cannot  be  considered  to  have  acta-  Balmk 
allj  received  the  goods,  when  they  have  remained  from  first  to  Paiuok. 
last  in  the  possession  of  the  seller.  The  plaintiflFs  are  not  juneTi82a 
assisted  by  the  exception  in  the  seventeenth  section  of  the  Statute 
of  Frauds.  Then  the  question  is,  Whether  there  was  a  separate 
contract  for  each  article  t  The  29  Car.  II.  c.  3,  was  passed  to 
guard  against  frauds  and  perjuries ;  and  it  must  be  collected 
from  the  seventeenth  section,  that  the  Legislature  thought  that 
a  contract  to  the  extent  of  £lO  might  be  sufficient  to  induce 
the  parties  to  it  to  bring  tainted  evidence  into  Court  Now  it 
is  conceded  here,  that  on  the  same  day,  and  indeed  at  the  same 
Bieeting,  the  defendant  contracted  with  the  plaintiffs  for  the 
purchase  of  goods  to  a  much  greater  amount  than  £10.  Had 
the  entire  value  been  set  upon  the  whole  goods  together, 
there  cannot  be  a  doubt  of  its  being  a  contract  for  a  greater 
amount  than  £10  within  the  seventeenth  section  of  the  Sta- 
tute ;  and  I  think  that  the  circumstance  of  a  separate  price 
bring  fixed  upon  each  article  makes  no  such  difference  as  will 
take  the  case  out  of  the  operation  of  that  law.  It  has  been 
asked,  what  interval  of  time  must  elapse  between  the  purchase 
of  different  articles  in  order  to  make  the  contract  separate,  and 
the  case  has  been  put  of  a  purchaser  leaving  a  shop  after  mak- 
ii^  one  purchase  and  returning  after  an  interval  of  five  or  ten 
ninutes,  and  making  another.  If  the  return  to  the  shop  were 
KKm  enough  to  warrant  a  supposition  that  the  whole  was  in- 
tended to  be  one  transaction,  I  should  hold  it  one  entire  con- 
tiact  within  the  meaning  of  the  Statute.  I  am  therefore  of 
opinion  that  this  rule  must  be  discharged. 

HoLBOYD,  J. — I  am  of  the  same  opinion.  The  intention  of 
9ie  Statute  was  that  certain  requisites  should  be  observed  in 
dl  contracts  for  the  sale  of  goods  for  the  price  of  £10  and 
ipwards.  This  was  all  one  transaction,  though  composed  of 
different  parts.  At  first  it  appears  to  have  been  a  contract  for 
Soods  of  less  value  than  £10,  but  in  the  course  of  the  dealing  it 
pew  to  a  contract  for  a  much  larger  amount.  At  last,  there- 
hre,  it  was  one  entire  contract  within  the  meaning  and  mischief 
rfthe  Statute  of  Frauds,  it  being  the  intention  of  that  Statute 
^t  where  the  contract,  either  at  the  commencement  or  at  the 
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Baldby      conclusion,  amounted  to  or  exceeded  the  value  of  £10,  it  should 
paiucib.     not  bind  unless  the  requisites  there  mentioned  were  complied 
juneTlsas.  ^th-     The  danger  of  false  testimony  is  quite  as  great  where 
the  bargain  is  ultimately  of  the  value  of  £10,  as  if  it  had  been 
originally  of  that  amount.    It  must  therefore  be  considered  as 
one  contract  within  the  meaning  of  the  Act.    With  respect  to 
the  exception  in  the  seventeenth  section,  it  may  perhaps  hare 
been  the  intention  of  the  Legislature  to  guard  against  mistake^ 
where  the  parties  mean  honestly,  as  well  as  against  wilful 
fraud  ;  and  the  things  required  to  be  done  will  have  the  effect 
of  answering  both  those  ends.     The  words  are,  "  except  the 
buyer  shall  accept  part  of  the  goods  so  sold,  and  actuaUj 
receive  the  same,  or  give  something  in  earnest  to  bind  the  bar- 
gain, or  in  part  of  payment,  or  that  some  note  or  memorandum 
in  writing  of  the  said  bargain  be  made  and  signed  by  the  pa^ 
ties  to  be  charged  by  such  contract,  or  their  agents  thereunto 
lawfiiUy  authorized.'^    Each  of  those  particulars  either  shews 
the  bargain  to  be  complete,  or  still  further,  that  it  has  been 
actually  in  part  performed.    The  change  of  possession  does  not 
in  ordinary  cases  take  place  until  the  completion  of  the  bar- 
gain :  part  payment  also  shews  the  completion  of  it ;  and  io 
like  manner  a  note  or  memorandum  in  writing  signed  by  the 
parties  plainly  proves  that  they  understood  the  terms  upon 
which  they  were  dealing,  and  meant  finally  to  bind  themselves 
by  the  contract  therein  stated.     In  the  present  case  there  is 
nothing  to  shew  that  some  further  arrangement  might  not 
remain  unsettled  after  the  price  for  each   article  had  beea 
agreed  upon.    There  was  neither  note  nor  memorandum  B 
writing ;  no  part  of  the  price  was  paid,  nor  was  there  any  sui 
change  of  possession  as   that  contemplated   by  the  Statute. 
Upon  a  sale  of  specific  goods  for  a  specific  price,  by  partuf 
with  the  possession  the  seller  parts  with  his  lien.     The  Statute 
contemplates  such  a  parting  with  the  possession  ;  and  therefore 
as  long  as  the  seller  preserves  his  control  over  the  goods,  so  le 
to   retain  his  lien,  he  prevents  the  vendee   from  acoeptaf 
and  receiving  them  as  his  own,  within  the  meaning  of  tbe 
Statute. 

Best,  J. — It  was  formerly  considered  that  a  delivery  of  the 
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goods  by  the  seller  was  sufficient  to  take  a  case  out  of  the      Baldit 
seyeDteenth  section  of  the  Statute  of  Frauds ;  but  it  is  now     pabkxe. 
clearly  settled,  that  there  must  be  an  acceptance  by  the  buyer,  jonelTiBas 
as  well  as  a  delivery  by  the  seller.     The  Statute  enacts,  that 
where  the  bargain  is  for  something  to  the  value  of  £10  it  shall 
not  bind,  unless  something  unequivocal  has  been  done  to  shew 
that  the  contract  is  complete.     Nothing  of  that  kind  having 
been  done  in  this  case,  if  the  dealing  is  to  be  considered  as  one 
entire  transaction,  it  is  clear  that  the  plaintiffs  cannot  recover  : 
whatever  this  might  have  been  at  the  beginning,  it  was  clearly 
it  the  close  one  bargain  for  the  whole  of  the  articles.     The 
account  was  all  made  out  together,  and  the  conversation  about 
discount  was  with  reference  to  the  whole  account.     It  is  there- 
fore very  distinguishable  from  Emmerson  v.  Heelis,  where  a 
complete  bargain  was  made  as  to  each  article,  as  soon  as  the 
auctioneer  had  signed  his  name  to  it. 

Ru]e  discharged. 


t 

r 


Term 


II.— ROHDE  V.  THWAITES. 

Declaration  stated,  that  on  the  3d  December  1825,  the  de-  Hilary  t 
feadant  bargained  for  and  bought  of  the  plaintiffs,  and  the  1827 
]daintiffs,  at  the  request  of  the  defendant,  sold  to  him  certain  IeT 
goods,  to  wit,  twenty  hogsheads  of  sugar,  at  56s.  6d.  per  cwt.,  6  b.  &  c.  »M 
to  be  delivered  by  the  plaintiffs  to  the  defendant  upon  request, 
tad  to  be  paid  for  at  the  expiration  of  two  months  then  follow- 
ing ;  and  in  consideration  thereof,  and  that  the  plaintiffs,  at  the 
like  request  of  the  defendant,  had  undertaken  and  faithfully 
IHromised  the  defendant  to  deliver  the  goods  to  him,  he,  the 
defendant,  undertook  and  faithfully  promised  the  plaintiffs 
to  accept  the  goods  when  he  should  be  requested,  and  to 
pay  them,  the  plaintiffs,  for  the  same,  at  the  expiration  of  the 
taid  credit  Averment,  that  the  price  of  the  goods  amounted 
%o  a  certain  sum,  to  wit,  &c.,  and  that  although  the  plaintiffs 
had  always  been  ready  and  willing  to  deliver  the  goods  to  the 
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RouDi      defendant,  and  requested  him  to  accept  the  same,  and  althot^ 
thwaitbs.    the  credit  had  expired,  yet  the  defendant  did  not^  nor  would,  at 

Hill 


laryT 
1827, 


Term,  the  time  when  he  was  so  requested,  or  any  time  before  or  after- 


wards, accept  the  goods  or  pay  the  plaintiffs,  or  either  of  them, 
for  the  same,  but  refused  so  to  do.  There  was  then  an  indebi' 
taius  count  for  goods  bargained  and  sold.  The  defendant  suf- 
fered judgment  to  go  by  default.  Upon  the  execution  of  tlie 
writ  of  inquiry  the  plaintiffs  proved  that  a  contract  for  the  sale 
of  twenty  hogsheads  of  sugar  was  made  on  the  3d  of  Decembw 
1825,  at  56s.  6d.  per  cwt.,  but  there  was  no  suflScient  note  in 
writing  to  satisfy  the  Statute  of  Frauds.  On  that  day  the 
plaintiff  had  in  his  warehouse  on  the  floor,  in  bulk,  a  much 
larger  quantity  of  sugar  than  would  be  required  to  fill  up 
twenty  hogsheads,  but  no  part  of  it  was  in  hogsheads.  The 
defendant  saw  the  sugar  in  this  state  in  the  plaintiffs'  ware- 
house, and  then  made  the  contract  in  question.  Four  hogs- 
heads were  filled  up  and  deKvered  to  the  defendant  on  the  10th 
of  December,  and  a  few  days  afterwards  the  plaintiffs  filled  up 
the  remaining  sixteen  hogsheads,  and  gave  notice  to  the  defen- 
dant that  they  were  ready,  and  required  him  to  take  them 
away  ;  he  said  he  would  take  them  as  soon  as  he  could.  Thej 
were  not  weighed  till  February  1826,  when  the  plaintifis  de- 
livered a  bill  of  parcels  to  the  defendant.  The  plaintiffs  added 
to  the  bulk,  from  time  to  time,  as  sales  were  made,  and  it  did 
not  very  distinctly  appear  whether  the  sixteen  hogsheads  were 
filled  wholly  with  the  same  sugar  which  was  in  the  warehouse 
on  the  3d  of  December  when  the  contract  was  made.  The  four 
hogsheads  which  were  first  delivered  were  filled  with  that  sugar. 
It  was  admitted  that  there  was  sufficient  evidence  of  a  sale  of 
the  four  hogsheads,  inasmuch  as  there  was  an  acceptance  of 
them  by  the  defendant.  No  contract  in  writing  sufficient  to 
satisfy  the  Statute  of  Frauds  having  been  proved,  it  was  insisted 
that  there  was  no  evidence  of  any  contract  of  sale  of  the  six- 
teen hogsheads  of  sugar,  and  that  the  plaintiffs  could  only 
recover  for  the  four  hogsheads  which  had  been  actually  de- 
livered ;  but  the  jury,  under  the  direction  of  the  Under  Sherift 
found  a  verdict  for  the  value  of  the  twenty  hogsheads.  A  rule 
nisi  for  setting  aside  the  writ  of  inquiry  having  been  obtained 
by  Hutchinson  in  Trinity  Term, — 


TV  Tei 
1827. 
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P.  Pollock  now  shewed  cause.  The  defendcant,  hy  suffering  Robde 
judgment  to  go  by  default,  has  admitted  the  contract  stated  in  tbwaiteb. 
the  declaration,  and  the  plaintiffs,  therefore,  are  entitled  to  re- 
coyer  any  damages  sustained  by  breach  of  that  contract. 
Secondly,  The  defendant  accepted  four  hogsheads  of  the  sugar. 
This  is  a  case,  therefore,  within  the  exception  of  the  seven- 
teenth section  of  the  Statute  of  Frauds,  for  the  buyer  has 
accepted  part  of  the  goods  sold,  and  actually  received  the  same. 
Thirdly,  There  has  been  an  acceptance  of  the  whole  ;  for  after 
the  sixteen  hogsheads  were  separated  from  the  bulk,  the  defen- 
dant being  required  to  take  them  away,  said  he  would  as  soon 
as  he  could.  This  is  equivalent  to  an  acceptance  of  the  sixteen 
hogsheads. 

Hutchinson,  contra.  By  suffering  judgment  by  default,  the 
defendant  admits  generally  the  plaintiffs'  right  to  recover  on 
the  contract  stated  in  the  declaration  to  a  certain  extent,  and 
in  this  case  he  admits  the  right  of  the  plaintiffs  to  recover  the 
value  of  the  four  hogsheads  which  were  actually  delivered. 
Secondly,  The  seventeenth  section  of  the  29  Car.  II.  c.  3,  enacts, 
— "  That  no  contract  for  the  sale  of  any  goods  for  the  price  of 
£10  or  upwards  shall  be  allowed  to  be  good,  except  the  buyer 
shall  accept  part  of  the  goods  so  sold,  and  actually  receive  the 
same."  Now,  in  this  case,  no  specific  twenty  hogsheads  of  sugar 
were  agreed  to  be  sold,  but  the  plaintiffs  were  to  select  from  a 
large  bulk  in  their  warehouse,  a  sufficient  quantity  of  sugar  to 
GU  twenty  hogsheads.  At  the  time  when  the  four  hogsheads 
were  delivered  to  and  accepted  by  the  defendant,  the  quantity 
required  to  fill  the  other  sixteen  hogsheads  had  not  been 
separated  from  the  bulk.  The  four,  therefore,  did  not  consti- 
tute any  part  of  the  twenty,  and  consequently  the  acceptance 
erf  the  four  was  not  an  acceptance  of  part  of  the  goods  sold  ; 
ud  if  that  be  so,  as  there  was  no  sufficient  note  in  writing  of  a 
contract  of  sale,  the  property  in  the  sixteen  hogsheads  did  not 
pass  to  the  defendant,  and  as  the  plaintiffs'  claim  is  founded  on 
a  bargain  and  sale,  they  cannot  upon  this  declaration  recover 
more  than  the  value  of  the  four  hogsheads  which  were  sold  to 
aud  accepted  by  the  defendant. 
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RouDi  Batlet,  J. — Where  a  man  sells  part  of  a  large  parcel  of 

THWAins.    goods,  and  it  is  at  his  option  to  select  part  for  the  vendee,  he 
iiiia^enD,  cannot  maintain  any  action  for  goods  bargained  and  sold,  ^uitil 
^^7-       he  lias  made  that  selection  ;  but  as  soon  as  he  appropriates  part 
for  the  benefit  of  the  vendee,  the  property  in  the  article  sdd 
passes  to  the  vendee,  although  the  vendor  is  not  bound  to  part 
with  the  possession  until  he  is  paid  the  price.     Here  there  was 
a  bargain,  by  which  the  defendant  undertook  to  take  twentj 
hogsheads  of  sugar,  to  be  prepared  or  filled  up  by  the  plaintifEs. 
Four  were  delivered ;  as  to  them  there  is  no  question  ;  but  as  to 
the  sixteen  it  is  said,  that  as  there  was  no  note  or  memorandum 
of  a  contract  in  writing  sufficient  to  satisfy  the   Statute  of 
Frauds,  there  was  no  valid  sale  of  them  ;  and  that  the  plaintifi 
in  their  declaration  having  stated  their  claim  to  arise  by  virtue 
of  a  bargain  and  sale,  cannot  recover  for  more  than  the  four 
hogsheads  which  were  actually  delivered  to  and  accepted  by 
the  defendant ;  that  in  order  to  recover  for  the  others  they 
ought  to  have  declared  specially,  that,  in  consideration  that  the 
plaintiffs  would  sell,  the  defendant  promised  to  accept  them. 
In  answer  to  this,  it  is  said,  that  there  was  an  entire  contract 
for  twenty  hogsheads,  and  that  the  defendant,  by  receiving 
four,  had  accepted  part  of  the  goods  sold  within  the  meaning  of 
the  seventeenth  section  of  the  Statute  of  Frauds.     In  fact,  the 
plaintiffs  did  appropriate,  for  the  benefit  of  the  defendant^  six- 
teen hogsheads  of  sugar,  and  they  communicated  to  the  defen- 
dant that  they  had  so  appropriated  them,  and  desired  him  to 
take  them  away  ;  and  the  latter  adopted  that  act  of  the  phufi- 
tiffs,  and  said  he  would  send  for  them  as  soon  as  he  could.   I 
am  of  opinion,  that  by  reason  of  that  appropriation  made  by 
the  plaintiffs,  and  assented  to  by  the  defendant,  the  property 
in  the  sixteen  hogsheads  of  sugar  passed  to  the  vendee.    That 
being  so,  the  plaintiffs  are  entitled  to  recover  the  full  value  of 
the  twenty  hogsheads  of  sugar,  under  the  count  for  goods  bar 
gained  and  sold.     The  rule  for  setting  aside  this  writ  of  in- 
quiry must  therefore  be  discharged. 

HoLROYD,  J. — The  sugars  agreed  to  be  sold  being  part  of  a 
larger  parcel,  the  vendors  were  to  select  twenty  hogsheads  kr 
the  vendee.     That  selection  was  made  by  the  plaintiffs,  and 
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they  notified  it  to  the  defendant,  and  the  latter  then  promised      Robbs 
to  take  them  away.     That  is  equivalent  to  an  actual  accept-    tewLtbl 
ance  of  the  sixteen  hogsheads  by  the  defendant.     That  accept-  HiiMyTenii, 
ance  made  the  goods  his  own,  subject  to  the  vendors'  lien  as  to 
the  price.    If  the  sugars  had  afterwards  been  destroyed  by  fire, 
the  loss  must  have  fallen  on  the  defendant.     I  am  of  opinion 
that  the  selection  of  the  sixteen  hogsheads  by  the  plaintifis, 
and  the  adoption  of  that  act  by  the  defendant,  converted  that 
which  before  was  a  mere  agreement  to  sell  into  an  actual  sale, 
and  that  the  property  in  the  sugars  thereby  passed  to  the  de- 
feidant ;  and,  consequently,  that  he  was  entitled  to  recover  to 
the  value  of  the  whole  under  the  count  for  goods  bargained  and 


LiTTLEDALE,  J.,  coucurred. 

Rule  discharged. 


III.— TEMPEST  p.  FITZGERALD. 


Assumpsit  for  the  price  of  a  horse.  Declaration  contained  Janei2,i820. 
X>unts  for  horses  sold  and  delivered,  bargained  and  sold,  &c.  "J^ 
E^Iea,  general  issue.  At  the  trial  before  Parke,  J.,  at  the  last  8B.&AL680. 
lasizes  for  the  county  of  Lancaster,  the  following  facts  were 
[>roved  :  In  August  1817,  the  defendant,  then  on  a  visit  at  the 
plaintiff  8  house,  agreed  to  purchase  a  horse  from  him  at  the 
price  of  forty-five  guineas,  and  to  fetch  it  away  about  the  22d 
September  as  he  went  to  Doncaster  races.  The  parties  under- 
stood it  to  be  a  ready  money  bargain.  The  defendant  said  he 
■ranted  it  for  hunting,  and  the  plaintifi*  proposed  to  put  it  in  a 
Bourse  of  physic  during  his  absence.  The  defendant  soon  after 
Quitted  the  plaintiS^'s  house,  and  returned  on  the  20th  Septem- 
l>er.  He  then  ordered  the  horse  to  be  taken  out  of  the  stable, 
keand  his  servant  mounted,  galloped,  and  leaped  the  horse, 
Uid  after  they  had  so  done,  his  servant  cleaned  him,  and  the 
defendant  himself  gave  directions  that  a  roller  should  be  taken 
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tkhfbat  off  and  a  fresh  one  put  on,  and  that  a  strap  should  be  put  upon 
FnTOKRAij).  his  neck,  which  was  consequently  done;  he  then  asked  the 
Jan6l2"i82o  pl^^^^^ff's  SOU  if  he  would  keep  it  for  another  week,  he  said 
that  he  would  do  it  to  oblige  him.  The  defendant  then  said, 
that  he  would  call  and  pay  for  the  horse  when  he  returned 
from  the  Doncaster  races,  about  the  26th  or  27th  September. 
He  told  plaintiff's  groom  that  the  horse  ought  to  be  galloped 
more,  and  that  it  was  not  then  in  a  condition  for  hunting.  The 
defendant  returned  on  the  27th,  with  the  intention  to  take  it 
away,  but  the  horse  having  died  on  the  26th  September  he  re- 
frised  to  pay  the  price.  Upon  these  facts  it  was  contended  hj 
the  defendant's  counsel,  that  there  had  been  no  acceptance  of 
the  horse  by  him,  so  as  to  take  the  case  out  of  the  Statute  of 
Frauds.  The  learned  Judge  was  of  opinion,  that  if  the  acts 
done  by  the  defendant  on  the  20th  September  were  to  be  con- 
sidered as  acts  of  ownership,  that  there  was  a  sufficient  accept- 
ance ;  and  he  left  it  to  the  jury  to  say  whether  the  riding  of 
the  horse  on  that  day  was  by  way  of  trial,  or  whether  the 
defendant  was  then  exercising  an  act  of  ownership;  and 
whether  the  directions  then  given  were  by  way  of  advice  or  as 
owner.  If  they  thought  that  he  was  then  exercising  acts  of 
ownership,  then  they  were  to  find  for  the  plaintiff ;  if  othe^ 
wise,  for  the  defendant.  The  jury  found  a  verdict  for  the 
plaintiff.  A  rule  nisi  having  been  obtained  for  a  new  trial  io 
last  Easter  Term, — 

Scarlett  and  Holt  now  shewed  cause.  The  question  wm 
properly  left  to  the  jury,  Whether  on  the  20th  September  the 
defendant  had  not  exercised  acts  of  ownership  upon  the  horse! 
The  jury  have  found  that  he  had,  and  that  being  so,  there  wis 
clearly  an  acceptance  of  the  horse,  within  the  meaning  of  the 
Statute  of  Frauds.  In  Bhnhinsop  v.  Clayton^  7  Taunt  597;  I 
B,  Moore  328,  a  case  similarly  circumstanced,  the  Court  of 
Common  Pleas  thought  it  a  question  for  the  jury  to  determina 
whether  the  act  done  by  the  purchaser,  was  an  act  of  ownersh^ 
or  not.  Chaplin  v.  Rogers^  1  East  192,  is  an  authority  to  the 
same  effect.  The  object  of  the  Legislature  in  the  Statute  af 
Frauds  was,  that  there  should  be  some  act  done  by  the  par^ 
beyond  the  mere  contract,  to  make  it  binding.     Here  such  adi 
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e  been  done  by  the  vendee,  with  respect  to  the  property 
chased,  and  admitting  them  to  be  equivocal  in  their  nature,   FmmAiax 
'  the  jury  have  found  by  their  verdict  that  they  were  acts  of  jnne"i2[^i82a 
lership ;  and  that  being  so,  there  can  be  no  doubt  that  there 
I  an  acceptance  of  the  property  by  the  defendant,  within 
meaning  of  the  Statute  of  Frauds. 

>R08S,  Serjeant,  and  Milneb,  contra. — The  intent  and  mean- 
of  the  Statute  was,  that  there  should  be  certain  forms  used 
>rder  to  make  a  contract  binding,  or  that  there  should  be 
le  clear  unequivocal  act  done  by  the  vendee,  to  shew  that  he 
I  adopted  the  contract.  In  this  case  the  acts  relied  upon 
*e  at  least  equivocal  This  also  was  a  ready  money  bargain, 
1  the  defendant  could  have  no  right  to  take  away  the  horse 
il  he  paid  the  money.  They  were  then  stopped  by  the 
irt. 

Lbbott,  C.  J. — The  Statute  of  Frauds  was  made  for  wise 
.  beneficial  purposes,  and  ought  to  receive  such  a  construe- 
I  as  wfll  best  accord  with  the  plain  and  obvious  meaning  of 

Legislature.  By  the  seventeenth  section  it  is  enacted, 
hat  no  contract  for  the  sale  of  goods,  wares,  or  merchan- 
«,  for  the  price  of  £10  or  upwards,  shall  be  good,  except 
buyer  shall  accept  part  of  the  goods  so  sold,  and  actually 
nve  the  same ;  or  give  something  in  earnest  to  bind  the 
;ain,  or  in  part  of  payment ;  or  that  some  note  or  memoran- 
1  in  writing  of  the  said  bargain,  be  made  and  signed  by  the 
ties  to  be  charged  by  such  contract,  or  their  agents  there- 
3  lawfully  authorized."  Now  in  this  case  there  was  not  any 
lest  given,  or  any  part  payment,  or  any  note  or  memoran- 
1  in  writing.    The  question  therefore  is.  Whether  the  buyer 

accepted  part  of  the  goods  sold,  and  actually  received  the 
le  ?  Now  the  word  accepted  imports  not  merely  that  there 
uld  be  a  delivery  by  the  seller,  but  that  each  party  should 
K>mething  by  which  the  bargain  should  be  bound.  I  do  not 
w,  however,  to  say,  that  if  the  buyer  were  to  take  away  the 
ds  without  the  assent  of  the  seller,  that  would  not  be  suffi* 
it  to  bind  him.  In  this  case  payment  of  the  price  was  to  be 
act  concurrent  with  the  delivery  of  the  horse ;  at  any  rate 
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Tbmpibt     there  is  nothing  to  shew  that  either  party  understood  that  the 
FmaratALD.  One  was  to  precede  the  other.     In  the  first  instance,  therefore, 
jim6T27i820.  *^^  ^^  ^  ™^^  contract  between  the  parties.     It  is  urgei 
however,  that  there  was  evidence  for  the  jury  to  find  that  tbe 
defendant  had  exercised  acts  of  ownership  as  to  the  horse,  od 
the  20th  September.     It  appears  from  the  learned  Judge's 
report,  that  on  that  day  he  came  to  the  plaintiff's  house ;  that 
he  and  his  servant  then  rode  the  horse,  and  that  he  gave  some 
directions  as  to  its  future  treatment ;  and  it  is  urged  that  these 
acts  might  be  considered  acts  of  ownership.     I  am  of  opinion, 
however,  that  the  defendant  had  no  right  of  property  in  the 
horse  until  the  price  was  paid  ;  he  could  not  then  exercise  any 
right  of  ownei-ship.    If  he  had  at  that  time  rode  away  with  tlM 
horse,  the  plaintiff  might  have  maintained  trover.     The  dis- 
tinction between  this  case  and  that  of  Blenkinaap  v.  Clayton  is, 
that  there  the  contract  was  not  for  ready  money,  but  the  hom 
was  to  be  delivered  within  an  hour,  and  the  defendant  treated 
it  as  his  own  by  offering  it  for  sale ;  here  the  express  contract 
is  for  ready  money,  and  the  payment  of  the  price  is  an  act  con- 
current with  the  delivery  of  the  horse.     I  think,  therefore,  that 
the  rule  for  a  new  trial  must  be  made  absolute. 

Baylet,  J. — This  was  a  ready  money  bargain,  and  the  pur- 
chaser could  have  no  right  to  take  away  the  horse  until  he 
had  paid  the  price.  If  the  argument  on  the  part  of  the  plain- 
tiff were  to  prevail,  the  defendant  might  have  maintained  an 
action  for  the  horse  without  paying  the  price,  which  would  be 
contrary  to  the  express  terms  of  the  contract. 

HoLBOYD,  J. — The  object  of  the  Statute  of  Frauds  was  to 
remove  all  doubts  as  to  the  completion  of  the  bargain,  and  it 
therefore  requires  some  clear  and  unequivocal  acts  to  be  done 
in  order  to  shew  that  the  thing  had  ceased  to  be  in  Jieri 
Those  acts  are  either  that  the  buyer  shall  accept  part  of  the 
goods  sold,  and  receive  the  same,  or  give  something  in  eameit 
or  in  part  payment,  or  that  the  contract  be  reduced  to  writinf 
These  are  all  acts  that  clearly  and  unequivocally  shew  that  tie 
bargain  is  executed.  It  is  said  that  the  riding  of  the  horse  hj 
the  defendant  on  the  20th  September,  and  the  directions  tbes 
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nay  be  considered  as  acts  of  ownership,  and  were,  there-     t«mpjmt 
idence  of  an  acceptance  of  the  horse  ;  but  at  that  time    Finra&ALD. 
3iidant  had  no  right  to  take  away  the  horse.     For  ad-  June'i2"i820 
,  for  the  sake  of  the  argument,  that  the  property  had 
langed,  still  there  is  no  evidence  to  shew  that  Tempest 
T  parted  with  the  possession  or  control,  and  if  he  had 
had  at  all  events  a  lien  for  the  price,  and  the  defendant 
lot  be  justified  in  taking  it  away  until  the  price  were 
In  Blenkinsop  v.  Clayton^  the  horse  was  to  be  deUvered 
3ly  within  an  hour,  and  the  purchaser  had  treated  it  as 
I  property  by  offering  to  sell  it  to  another  ;  here,  on  the 
and,  the  horse  was  not  to  be  delivered  till  the  price  was 


,  J. — I  think  that  to  take  the  case  out  of  the  Statute  of 
,  there  should  be  some  act  so  clear  and  unequivocal,  as 
'  beyond  all  doubt  that  the  purchaser  had  accepted  the 

There  is  here  no  act  of  that  description.  This  was  a 
money  bargain,   and  the  defendant  would,   therefore, 

no  property  in  the  horse  until  he  paid  the  price.  The 
erefore  done  by  him  on  the  20th  September,  could  not 
of  ownership,  for  at  that  time  he  had  acquired  no  right 
3ise  any  act  of  ownership. 

Rule  absolute. 


tease  of  ^awcfeawv.fTyo^,  of  the  Statute;  another  object  was 

.  63,  it  was  held  that  the  to  lay  down  a  clear  and  positive 

of  Frauds  was  applicable,  rule  to  determine  when  the  con- 

i  the  agreement  had  been  tract  of  sale  should  be  complete. 

1  by  the  defendant  in  his  Accordingly  the  Statute  haa  made 

o  a  bill  in  Chancery,  filed  it  necessary  that  either  the  party 

plainti£      In  that  case  buying  should  accept  and  receive 

)UGHBOROUQH  observed, —  part  of  the  goods  sold,  or  give 

;h  the  preventing  peijury  something  in  earnest  to  bind  the 

it  was  not  the  sole  object  bargain  ;  or  that  there  should  be 
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fiome  note  or  memoraudum  in 
writing  signed  by  the  parties  to 
the  contract.  Something,  there- 
fore, direct  and  specific,  is  to  be 
done  to  shew  that  the  agreement 
is  complete,  that  there  may  be  no 
room   for  doubt  and  hesitation. 


This  was  the  intention  oft 
tute  in  all  contracts  of  sal( 
a  certain  value,  in  order 
vent  confusion  and  uncerta 
the  transactions  of  mankin( 
we  think  it  wise  to  adhere 
rule." 
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'cotlund  the  completion  of  the  contract  of  sale  does  not  divest  the 
'ler  of  the  property  of  the  article  sold  until  delivery  takes  place, 
t  where  a  specific  existing  article  is  sold,  the  completion  of  the 
ntract  transfers  the  risk  to  the  purchaser,  and  if  the  article  perish 
ihout  thefauU  of  the  setter,  the  purchaser  is  liable  for  the  price. 

SALTER  V.  KNOX'S  TRUSTEE. 

N  1 3th  December  1 785,  Charles  Salter  paid  to  Knox  and  Feb.  7, 1786. 
pany  £63  sterling,  as  the  price  of  sixty  bolls  of  malt,  to  be        "sT 
wards  dehvered.  f.  c.  891. 

n  2d  February  following,  Knox  and  Company  gave  notice 
liarles  Salter,  that  the  stipulated  quantity  of  malt  had  been 

measured  and  set  apart  for  him. 

few  days  after,  however,  Knox  and  Company  stopped 
nent.  The  factor  on  their  sequestrated  estate  took  into 
possession  the  whole  malt  found  in  their  warehouses ;  and 
ries  Salter  petitioned  the  Court  of  Session,  that  the  sixty 
J,  for  w  hich  he  had  paid,  might,  as  his  property,  be  delivered 

0  him. 

LEADED  FOR  THE  PETITIONER. — The  actual  delivery  of  move- 
8,  from  hand  to  hand,  is  not  in  every  case  essential  to  a 
smission  of  the  property.  Where  the  price  has  been  paid, 
ven  ubi  fides  habita  est  de  pretio,  it  has  been  found,  that 
act,  expressive  of  the  seller's  design  to  divest  himself,  is 
cient  for  this  purpose.     Thus  even  symbolical  delivery  has 

1  sustained,  in  a  question  with  one  who  had  afterwards 
ined  the  natural  possession  ; — 1762,  Gray  v.  Cotvie.  And, 
ipress  terms,  it  has  been  decided,  that  the  weighing  out  of 
ibles,  whether  the  price  has  been  paid  or  not,  was  equivalent 
a  immediate  surrender  of  the  property  ;  Founi.  27th  July 
),  Main  V.  Maxwell. 

:>L.  11.  2  II 
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Saltkb 

V. 

Emox'b 
Trustee. 

Feb.  7, 1786. 


Answered  for  the  Trustee. — The  general  rule  of  I 
undoubted,  that  TraditionibuSy  non  nudis  pactis,  dominia  r 
transferuntur.  It  is  true,  that  in  special  circumstances  our 
toms  have  introduced  certain  modes  of  symbolical  trad 
wherein  something  else  is  delivered  as  representing  the  sii 
intended  to  be  conveyed ;  ErskinCy  b.  2,  tit.  1,  §  19. 
likewise  true,  that  delivery  may  be  eflfected  without  the 
sonal  intervention  of  the  purchaser,  as  in  the  instance  ref( 
to,  of  goods  weighed  out  in  the  public  oflBce  to  the  purcb 
wife,  and  afterwards  marked  with  the  initials  of  his  name 
which  case,  as  well  as  in  those  where  symbolical  traditi( 
allowed,  the  seller  has  no  longer  any  power  over  the  sub 
sold.  The  present  case,  however,  is  very  diflFerent.  Tha 
symbolical  tradition  took  place,  must  be  admitted.  It  is  eq 
plain,  that  no  actual  delivery  was  made,  either  to  the 
chaser,  or  to  any  one  in  his  behal£  The  goods  still  rema 
as  before,  in  the  custody,  and  under  the  administration  o: 
original  owners.  They  might  have  been,  by  voluntary  coi 
ance,  transferred  to  a  third  party  ;  they  might  have 
attached  by  poinding  at  the  suit  of  individual  creditors ; 
the  sequestration  which  followed  gave  to  the  whole  credit 
right  equally  broad. 


The  Court  were  unanimous  in  rejecting  this  claim.  It 
observed  by  one  of  the  Judges,  That  a  purchaser  had  indee 
equitable  claim  to  goods  of  which  he  had  paid  the  price ; 
however  equity  may  aflFord  relief,  by  undoing  what  has 
illegally  done,  it  cannot,  in  a  question  with  third  parties,  su 
the  want  of  those  things  which,  though  required  by  the 
have  been  left  undone. 


The  Lords  refused  the  petition. 
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Jale  being  perfected,  and 
g  delivered,  the  property 
becomes  the  buyer's,  if  it 
seller's,  and  there  is  no 
nee  of  it,  till  the  price  be 
secured,  as  was  in  the 
,  neither  hypothecation  of 
e  price." — Stair ^  1,  14,  2. 
)eing  complete,  the  ques- 
if  the  thing  sold  should 
y  accident  before  delivery, 
after  delay,  and  without 
It  of  the  seller,  whether 
ird  be  the  seller's  or  the 
*  By  the  civil  law  the 
tth  the  peril,  and  the  peril 
le  seller's,  unless  expressly 
the  hazard,  although  the 
>uy  rem  non  ohsignatam 
rsionem;  all  which  put- 
h  the  peril  and  profits  of 
ig  sold  upon  the  buyer, 
periciUum  cujus  est  com- 
;  and  it  is  far  more  clear, 
accession,  fruits,  and  pro- 
things  bought,  are  the 
even  before  delivery ;  and 
same  ground,  the  peril 
his  also.  The  seller  after 
is  debtor  for  the  delivery ; 
3  a  general  rule,  that  the 
is  never  obliged  for  the 
of  accidents,  when  he  is 
or  a  certain  body  ;  but  all 
lat  if  the  sale  were  of  a 
t,  as  wine,  oil,  or  grain, 
isidered  as  a  particular 
the  wine  in  such  a  cellar, 
rain  in  such  a  house,  but 
y  so  much  grain  or  wine, 
3re  fungible,  in  that  case 
il  would  be  the  seller  s ; 
the  perishing  of  any  par- 
jould  not  be  the  buyer's, 


seeing  he  bought  no  particular." 
—Stair,  1, 14,  7. 

2.  "  Sale  is  a  contract,  whereby 
one  of  the  parties  becomes  bound 
to  deliver  a  certain  subject  or 
commodity  to  another,  with  a 
view  of  transferring  the  property, 
in  consideration  of  a  determinate 
price  in  current  money  to  be  paid 
for  it.  Though  this  contract  is 
perfected  by  consent  alone,  it  does 
not  strike  against  the  rule  of  law, 
that  the  property  of  things  cannot 
be  transferred  but  by  tradition; 
for  though  the  contract  is-  entered 
into  and  perfected  with  a  view  of 
transferring  the  property  to  the 
buyer,  it  is  not  actually  trans- 
ferred, but  remains  with  the  seller 
or  vendor  till  the  delivery  of  the 
subject."— ^«ifwe,  3,  3,  2. 

3.  "  Though  the  seller  con- 
tinues proprietor  until  delivery, 
yet  if  the  subject  perish  before 
delivery,  it  perishes  not  to  him, 
but  to  the  purchaser;  who  may 
therefore  be  compelled  to  pay  the 
price  to  the  seller,  notwithstand- 
ing the  destruction  of  the  subject, 
according  to  the  rule,  periculum 
rei  venditce  nondum  traditce  est 
emptoriSy  L.8  pr,  De  per,  et  com. 
rei  vend.  This  makes  an  excep- 
tion from  another  known  rule, 
that  everything  must  perish  to  the 
proprietor ;  and  the  reason  of  it 
is,  that  the  property,  which  con- 
tinues in  the  seller  till  after  de- 
livery, is  but  nominal ;  he  is  truly 
no  better  than  the  keeper  of  the 
subject  for  behoof  of  the  purchaser, 
and  so  he  is  debtor  for  its  delivery ; 
and  no  debtoi'  for  the  delivery  of 
a  K|>ecial  siUyect  can  in  equity  be 
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answemble  for  the  casual  misfor- 
tunes to  which  it  may  be  exposed." 
— Ershine^  3,  3,  7. 

4.  "  There  exists  in  name  though 
not  in  reality,  a  remarkable  dif- 
ference between  the  law  of  Scot- 
land and  that  of  England  relative 
to  the  effect  produced  on  the  right 
of  property  by  the  contract  of 
sale.  In  England  the  completion 
of  the  mere  contract  is  said  to 
pass  the  properly.  But  it  is  not 
the  absolute  property  that  so 
passes,  it  is  only  a  qualified  and 
imperfect  right  which  subjects  the 
buyer  to  the  risk  of  the  commo- 
dity, but  confers  on  him  no  title 
to  demand  possession  of  it  or  to 
exercise  any  dominion  over  it. 
And  it  therefore  cannot  be  said 
that  the  property  passes  otherwise 
than  nominally,  until  the  contract 
is  followed  by  delivery  and  posses- 
sion. In  Scotland  property  is  not 
transfen-ed  either  nominally  or 
effectually  without  delivery  of  the 
commodity ;  and  yet  the  lisk  of 
the  thing  is  with  the  buyer  as 
completely  as  by  the  law  of  Eng- 
land, from  the  moment  that  the 
contract  is  completed.  Essentially, 
therefore,  the  law  of  the  two  coun- 
tries in  this  matter  is  the  same, 
and  yet  it  is  very  necessary  to  keep 
the  nominal  distinction  in  recollec- 
tion in  comparing  the  writings  of 
lawyers  or  perusing  the  language  of 
judicial  decision  in  either  country. 
The  chief  distinction  in  practical 
effect  between  the  English  law  in 
passing  the  property,  and  the 
Scottish  in  leaving  the  goods  un- 
transferred,  is  visible  on  occasion 
of  a  sale  where  the  price  has  been 
paid.      In  England  this   entitles 


the  buyer  to  possession,  an< 
cases  at  common  law  make 
feet  transference,  so  that  1 
ditors  of  the  seller  cannot 
In  Scotland  the  property 
passed,  and  the  creditors 
seller  are  entitled  to  it  as 
the  fund  of  division, 
English  Statute  21  Jas. 
19,  the  same  practical  i 
produced  in  England  wii 
which  results  from  the  o\ 
of  the  common  law  in  So 
goods  remaining  in  the 
possession,  although  pai 
going  to  his  creditors  as 
transferred." — Bell  Com,  1, 
5.  The  case  of  Hutch 
McDonald,  January  3,  1 
thus  reported  by  Lord  Ei 
— "  The  Lords  detcrmiE 
general  point  that  pericm 
venditce  nondum  traditcc  lie 
buyer.  The  case  was, — A 
oi  spirits  in  the  King's  war 
was  sold  and  a  bill  given 
price,  but  the  spirits  not 
ed ;  and  next  day  the  wa 
was  broken  and  the  spirit 
away ;  yet  the  buyer  wa 
for  the  price."  In  the  i 
his  collection  of  cases  Lc 
CHiES  observes : — "  The  L 
termined  the  general  \mA 
Lord  Stair  doubts  of,  an 
that  the  periculum  ret 
nondum  traditce  lies  on  the 
The  passage  in  Lord  & 
which  Lord  Elchies  r 
this  : — "  I  have  not  obs< 
debated  or  decided  with 
the  thing  sold  should  th 
perish — that  yet  the  price 
and  if  by  common  oust 
seller  had  not  forborne. 
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4«5 


ibtless  the  buyer  would 
3  paid    wiDingly,   which 

seems  to  be  our  custom, 
lone  have  obtained  the 
3  did  not  deliver  or  offer 
;  sold,  which  is  also  the 
>{  Cujacius." 

lere  delivery  is  stipulated 
ain  place  different  from 
3  of  sale,  the  risk  cou- 
th the  seller  until  he  im- 
his  obligation  to  deliver 
)lace  specified.  In  the 
Melville  V.  Bobertson, 
31,  1749,  this  exception 
neral  rule  was  not  recog- 
?he  bargain  was  that  the 
s  to  deliver  the  victual 
1  at  a  certain  place  free 
larges  and  risk.  When 
al  arrived,  a  portion  of  it 
i  to  be  damaged  in  con- 

of  a  storm  which  the 
d  encountered,  and  the 
ised  to  pay  the  stipulated 
,  claimed  a  deduction  on 
•f  the  damage  which  the 
id  sustained.  The  Ordi- 
id  in  favour  of  the  buyer, 
/ourt  found  no  damages 
;d  Kilkerran  reports  the 
:^ judgment  as  follows: — 
•tion   the  Ordinary   had 

of  the  matter  was, — 

seller  was  bound  effec- 
deliver  the  victual  to  the 
ee  of  damage,  so  as  to 
d  to  the  buyers  whatever 

might  sustain  by  the 
ry.  But  the  Lords  had 
t   notion   of  it.      Thev 


considered  that  as  by  the  Roman 
law,  so  by  ours,  periculum  ret 
venditce  est  emptoris^  and  who, 
therefore,  if  the  thing  sold  perish 
ccw?*,  must  nevertheless  be  liable 
in  the  price ;  as  a  few  years  ago 
was  found  in  the  spirits  robbed 
from  the  Custom-house  of  Kirk- 
aldy,  the  night  after  they  had 
been  sold,  and  bill  given  for  the 
price,  which  nevertheless  the  buyer 
was  found  obliged  to  pay ;  and 
they  considered  the  seller^s  under- 
taking the  risk  in  this  case  to  have 
meant  no  more  than  that  the 
buyers  should  be  free  of  the  risk, 
and  not  be  liable  unless  the  cargo 
should  arrive  safe."  In  the  case, 
however,  of  Miller  v.  MiUer^  Fe- 
bruary 1, 1809,  where  the  circum- 
stances were  similar  to  those  in 
the  case  of  Melville  v.  Robertson, 
the  Court  "  Found  that  the  risk 
remained  in  the  seller  till  delivery, 
in  respect  that  by  the  bargain  the 
grain  was  to  be  shipped  by  the 
seller  and  delivered  at  Stirling 
shore."  The  plea  of  the  defender 
was,  that  there  was  no  doubt  of 
the  truth  of  the  general  rule  that 
periculum  rei  venditce  nondum 
traditce  transit  emptori,  but  in 
stipulating  to  deliver  the  grain  at 
a  particular  place  parties  had 
formed  a  contract  for  themselves, 
and  the  sellers  had  thereby  sub- 
jected themselves  in  the  risk  of  all 
damage  which  might  happen  be- 
fore such  delivery,  and  this  plea 
the  Court  sustained. 
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What  is  sufficient  to  constitute  delivery  t  and  ought  constructive  dt- 
livery  to  be  admitted  when  actual  delivery  is  possible,  and  when  the 
article  sold  continues  in  the  possession  and  under  the  control  oftht 
seller  / 

I.— BROUGHTON  v.  AITCHISON. 

Not.  15, 1809.      On  the  9th  September  1807,  Messrs.  J.  and  A.  Aitchison, 
a         bakers  in  Edinburgh,  purchased  on  trial  from  Crow  and  Wood, 
F.  c.  411.     merchants  in  Leith,  8  bolls  of  wheat,  at  the  price  of  40s.  per 
boll.     The  price  was  immediately  paid,   and  the  wheat  re- 
moved. 

Messrs.  Aitchison  having  approved  of  the  quality,  returned 
to  purchase  a  greater  quantity,  and  a  bargain  was  made  for  90 
bolls.  The  agreement  was  finished  by  the  following  missire, 
which  included  the  8  bolls  formerly  paid  for  and  delivered  :— 
*' Leith,  17 th  September  1807. — Messrs.  John  and  Alexander 
Aitchisons, — Gentlemen,  We  hereby  offer  you  ninety-ei^ 
bolls  of  Virginia  wheat  at  40s.  per  boll,  to  be  settled,  one-half 
cash,  the  other  half  by  bill  at  three  months  date.  Your  obedient 
servants,  (Signed)         Crow  &  Wood." 

This  offer  was  accepted  ;  a  bill  at  three  months  was  granted 
for  one-half  of  the  price,  the  sum  of  £78  in  cash  was  paid,  and 
the  balance  of  the  price  (£20)  remained  due. 

Crow  and  Wood  kept  their  grain  in  granaries,  and  the  care 
of  the  grain  was  entrusted  to  a  servant  (called  Bichard  Aitken) 
hired  by  them.  The  duty  of  this  person  was  to  keep  the  keys, 
to  turn  the  grain  and  preserve  it  in  good  order,  and  to  deliver 
to  purchasers  the  quantities  sold. 

When  the  bargain  was  concluded,  the  following  order  was 
written  by  Crow  and  Wood  : — "  Deliver  to  John  and  Alex- 
ander Aitchison,  Edinburgh,  ninety  bolls  Virginia  wheat,  from 
Cathie's  high  loft.  (Signed)  Crow  and  Wood."  "  Leith,  l7th 
September  1807,"  (addressed)  "  To  Richard  Aitken." 

At  this  time  there  were  in  the  lofts,  in  one  promiscuoos 
mass,  what  was  supposed  to  be  161  bolls  of  wheat,  of  which  a 
great  part  had  been  sold  to  different  persons,  but  remained  un- 
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delivered.     Between  the  17th  September,  the  date  of  the  order   Bw>uorooH 
of  delivery,  and  the  25th  September,  there  were  delivered  to    Aitchibon. 
rarious  purchasers  62  bolls  ;  after  which  there  should  have  not.Tmsoo. 
remained  99^  bolls,  that  is  9i  bolls  more  than  had  been  pur- 
chased by  the  Aitchisons ;  but,  on  measurement,  there  ap- 
3eared  to  be  only  6^  bolls  more. 

It  was  alleged  by  the  Aitchisons,  that  they  had  purchased  a 
ipecific  subject,  and  not  a  part  of  the  undistinguished  heap,  i.e., 
hey  had  purchased  what  should  remain  after  the  quantities 
old  were  taken  away ;  and  that  the  mention  of  98  bolls  was 
•nly  put  on  to  limit  the  warrandice  of  the  seller  as  to  quantity, 
.'hat  they  had  offered  to  purchase  100  bolls  of  wheat,  (includ- 
ag  the  8  first  delivered,)  but  that  Crow  and  Wood  had  said  the 
uantity  remaining  unsold  did  not  amount,  according  to  their 
ooks,  to  more  than  90  bolls  ;  and  that,  beyond  this,  they 
ffold  not  warrant  the  quantity  in  their  possession. 

It  was  further  alleged,  that,  after  the  order  of  delivery 
irected  to  Richard  Aitken  was  intimated  to  him,  he  was  paid 
)ne  shilling)  by  the  purchasers  for  turning  and  taking  care  of 
16  wheat ;  that  it  was  agreed  that  the  wheat  should  remain 
>r  six  months  in  the  granary  after  the  date  of  the  sale,  the 
Kpense  of  attending  it  being  paid  by  them  the  purchasers ; 
nd  that  this  was  the  universal  practice  in  all  sales  of  grain  to 
le  bakers,  to  whom  it  was  not  convenient  to  remove  a  large 
uantity  of  grain  at  one  time. 

These  assertions  were  not  admitted,  although  it  did  rather 
ppear  that  the  order  had  been  intimated  ;  and  this  was  under- 
lood  by  the  Court  to  have  been  the  fact. 

On  the  30th  September  Crow  and  Wood  stopped  payment, 
nd  intimated  their  insolvency  to  their  creditors  ;  but,  at  this 
ime,  were  not  subject  either  to  diligence  or  sequestration. 

On  the  1st  October,  the  Aitchisons  applied  to  Crow  and 
^ood  for  delivery  of  the  wheat ;  but  this,  in  respect  of  the  in- 
dvency,  was  refused  ;  and,  on  the  2d  October,  they  protested 
hat,  if  delivery  was  not  given,  an  application  would  be  made 
0  the  Judge  Ordinary  to  compel  it.  On  the  3d  October  a 
©tition  for  this  purpose  was  presented  to  the  SheriflF. 

In  the  meantime  (8th  October)  sequestration  was  awarded  of 
le  estate  of  Crow  and  Wood. 
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Brouohton        On  the  14th  October,  the  Sheriff  ordained  the  defenders,  or 
AiTciiisoK.    the  factor  or  trustee  on  their  estate,  to  deliver  the  90  bolls  of 
Nov.Tmsoo.  wheat ;  and  this  interlocutor  became  final. 

On  the  23d  October,  a  factor  on  the  sequestrated  estate  was 
appointed. 

On  the  28th  October,  the  SheriflF  granted  warrant  to  the 
oflBcers  of  Court  to  pass  to  the  lofts  of  Crow  and  Wood,  and 
use  the  King's  keys  in  opening  the  doors  thereof,  and  to  de- 
liver the  wheat  as  formerly  ordered.  In  virtue  of  this  warrant, 
delivery  was  obtained  by  the  Aitchisons. 

Charles  Broughton,  the  interim  factor,  and  afterwards  trus- 
tee, presented  a  bill  of  suspension  and  interdict  against  tlie 
Aitchisons  to  prevent  them  from  selling,  removing,  or  disposing 
of  the  wheat ;  and  the  case  having  come  before  Lord  Ban- 
natyne.  Ordinary,  the  following  interlocutor  (28th  Nov.  1807) 
was  pronounced : — "  Upon  the  chargers  finding  caution  to  the 
satisfaction  of  the  piincipal  clerks  of  Session  to  make  payment 
to  the  suspender  of  whatever  sum  shall  ultimately  be  found  to 
be  the  value  of  the  wheat  in  question,  in  case  the  suspender 
shall  be  found  to  have  right  thereto,  allows  the  charger  to  m 
or  dispose  of  the  same  at  pleasure." 

And  the  case  having  been  stated  in  memorials,  the  inte^ 
locutor  of  the  Lord  Ordinary  (24th  February  1808)  was:- 
"  In  respect  it  does  not  appear  that  either  the  order  of  deliveiy 
by  Messrs.  Crow  and  Wood,  the  sellers,  to  the  chargers,  as  pur- 
chasers, or  that  obtained  from  the  SheriflF,  could  be  held  equi- 
valent to  actual  delivery  and  possession  of  a  quantity  of  wheat 
remaining  in  their  warehouse  at  the  time  of  their  bankruptcy 
and  sequestration  of  their  estate,  so  as  to  operate  a  transfer  of 
the  property  in  their  favour,  or  prevent  its  passing  to  the 
interim  factor  as  part  of  their  estate  ;  suspends  the  letters  m- 
pliciterJ' 

The  cause  then  came  before  the  Court  on  petition  and 
answers. 

Pleaded  for  Messrs.  Aitchison. — From  the  nature  of  th« 
transaction  with  Messrs.  Crow  and  Wood,  the  chai^rs  hai 
purchased  a  specific  subject,  viz.,  the  quantity  which  it  was 
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believed  would   remaiu  after   the  quantities   previously  sold    BBouaHTow 
should  be  removed.     The  commodity  could  not  be  considered    aitohmon. 
as  part  of  a  promiscuous  and  undistinguished  mass,  but  as  a  NoT.laTiso! 
subject  special,  distinguished,  and  separated  as  much  as  if  it 
had  been  measured  and  laid  aside.     The  removal  of  the  pro- 
perty of  the  previous  purchasers  was  the  measurement  of  the 
mbject  sold  to  the  chargers.     Their  purchase  was  limited  to 
)8  bolls,  with  the  sole  view  of  defining  the  warrandice  of  the 
feller  as  to  the  quantity,  and  on  the  conviction  that  this  would 
lave  included  the  remainder.  In  point  of  fact,  the  remainder  was 
00  small  to  enter  into  consideration,  or  to  affect  the  question. 

The  purchase  of  the  eight  bolls  could  not  be  held  as  distinct 
rom  that  of  the  90  bolls,  and  must  be  held  to  be  one  insepara- 
lie  transaction.  That  delivery  of  these  eight  bolls  must  be 
onsidered  as  delivery  under  the  contract,  and  completing  the 
eal  right  under  it. 

The  order  of  delivery  intimated  toRichard  Aitken,  and  the 
layment  made  to  him  for  turning  and  attending  to  it,  rendered 
lira  the  mandatory  for  the  chargers,  and  the  custodier  for  their 
lehoof.  That  this  assimilated  the  case  to  that  of  goods  bonded, 
•r  in  publica  custodia,  or  in  the  possession  of  a  third  party, 
^here,  on  intimation  of  the  sale,  the  custody  is  held  to  be  for 
be  behoof  of  the  purchaser. 

Further,  in  this  case  the  delivery  taken  by  the  buyers  was 
ill  that,  in  the  circumstances,  could  be  taken  with  any  con- 
renience  to  mercantile  dealings.  That  this  was  all  the  delivery 
irhich,  in  the  practice  of  sales  with  the  great  class  of  persons 
sonstituting  the  trade  of  bakers,  was  ever  thought  necessary  ; 
ind  that  the  strict  rules  of  the  law,  requiring  direct  corporal 
lelivery,  had  been  relaxed  in  many  classes  of  cases  from  a 
regard  to  the  fair  occasions  and  necessities  of  trade,  both  by 
Scotch  and  English  law.  Bell  Bank.  Law,  vol.  ii.  p.  55,  1st 
edit.,  13th  June  1764  ;  Buchanan  Karnes  Sel.  Dec,  27th  July 
1710.  Main  Forbes  Atk  Rep.  vol.  i.  p.  185,  where,  in  a  case 
^markably  similar  to  the  present,  the  principle  contended  for 
^y  the  charger  was  sustained ;  Blaclcst,  vol.  ii.  p.  447,  8,  9. 
fhat  this  principle  had  been  recognised  in  the  civil  law  in  the 
'earest  terms.— Diff.  Lib.  41,  tit.  2,  L.  13-21.  Poth.  Trait. 
i'  Droit  de  prop.  p.  1,  sec.  202  and  208. 
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Brouohton^  After  the  partial  delivery,  after  payment  of  the  price,  and 
AiTcrasoN.  the  order  of  delivery  of  the  remainder,  nothing  more  could  be 
Nov.  161809.  ^^°®  ^y  *'^®  sellers.  The  contract  of  sale  was  complete.  No 
further  obligation  or  duty  remained  on  the  sellers.  Their  con- 
nexion with  the  subject  ceased*  They  had  no  longer  any  1^ 
disposal  of  it.  They  were  considered  as  nothing  more  than 
custodiers  for  behoof  of  the  purchasers,  and  not  as  liable  to  a 
debt  for  dehvery,  which  intervening  bankruptcy  could  prevent 
them  from  paying.  Stair,  b.  1,  tit.  14,  sec.  7  ;  Ersk.  b.  3,  tit 
3,  sec.  7 ;  2d  August  1781,  Simson,  Fdc.  Coll. 

In  this  case  there  had  been  no  second  purchaser  obtaining  a 
more  complete  or  conclusive  delivery,  nor  was  there,  strictly 
speaking,  the  interfering  interest  of  any  third  party.  The 
general  creditors  stood  in  the  right,  and  were  subject  to  the 
obligations  of  their  debtors,  whose  place  they  filled,  and  whose 
functions  they  were  entitled  by  law  to  perform.  They  were 
bound  to  take  the  wheat,  therefore,  tantum  et  taie  as  they  held 
it.  They  had  received  the  price  ;  and  all  that  was  required  of 
them  was  to  exhibit  good  faith,  and  allow  the  chargers  to  take 
what  had  been  paid  for.  That  the  obligation  on  creditors  of 
retaining  or  taking  the  commodity  tantum  et  tale  as  it  was  in 
their  debtor  had  even  been  carried  farther  than  was  now  re- 
quired. 15th  Nov.  1786,  BouglaSy  Heron,  and  Company,  Pae. 
Coll 

The  judicial  demand  made  to  the  Judge  Ordinary,  and  for 
which  a  warrant  was  afterwards  granted,  was  equivalent  to 
delivery.  Crow  and  Wood  were  not  at  that  time  either  under 
diligence  or  sequestration,  and  were  in  the  full  administration 
of  their  own  affairs. 

Pleaded  fou  Charles  Broughton,  Suspender. — In  the  case 
of  a  bankrupt  estate,  the  claims  upon  the  ftind  to  be  distri- 
buted were  divided  into  two  classes — into  personal  rights,  or 
that  class  denominated  in  the  civil  law  jus  ad  rem ;  and  into 
real  rights,  or  that  class  called  ^m^  in  re.  From  the  moment  of 
declared  bankruptcy  the  whole  funds  are  held  in  law  to  belong 
to,  and  to  be  vested  in,  the  creditors  at  large,  and  to  be  distri- 
butable among  them  according  as  their  rights  may  be  personal 
or  real.     The  creditors  in  the  class  of  personal  right*  vM 
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suffer  such  a  proportional  abatement  as  the  deficiency  of  the   Beouohton 
funds  may  require  ;  and  the  creditors  in  the  class  of  real  rights    aitohwon. 
are  entitled  to  those  subjects  absolutely  to  which  their  real  nov.isTisos 
rights  may  extend.     The  general  rule  applies,  whether  the 
object  of  the  obligation  or  right  be  performance  of  a  fact,  or 
the  payment  of  money,  Poth,  Pand,  vol.  iii.  p.  272.     It  makes 
no  difference,  in  point  of  principle,  whether  the  debt  has  arisen 
from  money  borrowed,  or  from  monej^  paid  for  a  commodity. 
Bankruptcy  in  the  one  case  preventing  the  payment,  and  in 
the  other  preventing  delivery,  and  in  both  leaving  to  the  credi- 
tor nothing  more  than^'w^  ad  rem,  a  personal  claim. 

Therefore  the  argument  of  the  creditors  being  in  the  same 
situation  with  the  bankrupt,  and  being  obliged  to  perform  what 
he  could  not  have  refused,  was  ill-founded,  for  that  would  make 
personal  rights  equivalent  to  real  in  the  competition  of  credi- 
tors on  a  bankrupt  estate,  contrary  to  the  great  principles  of 
law  just  laid  down.  That  therefore  the  charger  had  no  case 
unless  he  could  maintain  that  he  had  a  real  right  to  the  grain 
itself. 

In  the  present  case  it  was  admitted  that  the  contract  of  sale 
vas  completed.  That  the  quotations  from  Blachtone  merely 
referred  to  the  completion  of  the  contract,  which  is  not  denied  ; 
and  those  from  Stair  and  Erskine  refer  to  the  periculum  rei 
venditcB  nondum  traditce,  which  is  quite  a  distinct  subject.  But 
it  never  w^as  imagined  that  a  real  right  was  created  by  comple- 
tion of  the  contract.  These  authorities  lay  it  down  explicitly 
that  till  delivery  the  seller  is  debtor,  and  the  buyer  creditor  for 
delivery.  The  necessity  of  delivery  to  the  completion  of  a  real 
right  is  unquestionable,  and  here  the  only  question  was.  Whether 
the  wheat  could  be  considered  in  law  to  have  been  delivered  to 
the  purchaser,  and  whether  the  case  could  be  placed  within 
those  relaxations  of  original  strictness,  recognised  under  the 
term  of  civil  or  constructive  delivery  ?  In  determining  this 
point,  no  regard  could  be  paid  to  the  deUvery  of  the  first  eight 
lH)]k  This  made  a  separate  transaction,  and  these  bolls  were 
paid  for  and  removed  before  the  rest  were  purchased.  The 
^^t  purchase  might  or  might  not  have  been  followed  by  the 
^cond.  It  was  finished  before  the  second  was  made,  and  the 
•ere  engrossment  of  it  in  the  missive  could  not  postpone  its 
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Brouqhton    true  date.     At  any  rate,  delivery  of  some  bolls  from  a 
A1TCHI8OH.    could  only  complete  the  real  right  quoad  the  quantity  actually 
jfoT-lsTisoQ.  delivered. 

In  the  sale  of  movables  the  only  symbolical  delivery  recog- 
nised was  that  of  delivering  the  key  of  the  repository  where 
the  goods  are  kept,  and  that  in  certain  circumstances  deliverj 
to  third  parties  had  been  sustained  under  the  term  of  con- 
structive delivery,  as  equivalent  to  delivery  to  the  purchaser 
himself.  But  this  has  been  limited  to  those  cases  in  which 
actual  delivery  was  impracticable. — Stair y  b.  2,  tit.  1,  §  11; 
ErsJc.  b.  3,  tit.  3,  §  8,  b.  2,  tit.  1,  §  19. 

The  cases  of  Salter  and  Simson  furnish  strong  confirDiation 
of  these  principles.  In  the  latter  case  constructive  dehvery  was 
admitted,  after  much  difference  of  opinion,  from  absolute  neces- 
sity, and  in  the  former  it  was  rejected  although  the  commodity 
was  actually  measured  off  and  set  apart. 

In  this  case,  the  grain  lay  in  the  loft  in  a  mass,  .undistin- 
guished from  that  of  the  other  purchasers,  and  nothing  was 
done  by  measuring  it  off,  that  was  even  proximate  to  specifica- 
tion, or  delivery  of  the  commodity.  That  in  this  state,  eadi 
party  was  only  creditor  for  his  portion  till  delivered  ;  and  if  a 
part  of  it  had  perished,  neither  of  them  could  have  thrown  the 
loss  on  the  other,  on  the  ground  that  the  remainder  was  pecu- 
liarly the  property  of  either. — Pand.  lib.  19,  tit.  2,  1,  31. 

Efen  the  removal  by  the  previous  purchasers  of  their  por- 
tions did  not  identify  the  remainder  as  the  property  of  the 
chargers,  for  there  still  was  left  a  quantity  belonging  to  Crow 
and  Wood. 

The  order  of  delivery  addressed  to  their  own  servant  could 
not  amount  to  delivery,  and  was  nothing  more  than  an  autho- 
rity to  give  delivery,  if  required.  If  after  the  sale  Richard 
Aitken  was  the  custodier  of  the  purchasers,  then  the  order  was 
unnecessary.  The  written  order  could  not  render  him  cus- 
todier for  the  purchasers  more  than  a  verbal  order  would  have 
done.  He  remained  their  servant  after  its  date,  just  as  he  bad 
been  before  it,  and  must  have  been  equally  bound  to  obey  a 
counter  order  from  the  same  authority. 

Of  the  payment  made  to  him,  there  was  no  evidence,  and  the 
wiall  amount  of  it  rendered  it  almost  ludicrous  to  plead  upon  it 
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The  judicial  demand  for  delivery,  although  it  might  have    beouohton 
een  equivalent  to  delivery  if  earlier  made,  came  too  late.     It    aitchiboh. 
ras  not  made  till  the  2d  October,  after  the  declared  insolvency  Nov.  i6"i809 
f  Crow  and  Wood  ;  and,  after  this  event,  they  were  no  longer 
©titled  to  administer  or  alienate  their  property.    After  that 
mod  a  banknipt  becomes  the  negotiorum  gestor  of  his  cre- 
litors. 

The  Court  were  divided. 

Lord  Hermand  observed,  that  there  was  no  ground  for  dis- 
ringuishing  between  the  sale  of  the  8  bolls  paid  for  and  de- 
ivered,  and  the  sale  of  the  90  bolls,  which  remained  in  the 
ofts;  that  the  transaction  was  for  98  bolls,  of  which  the 
■emoval  of  the  8  bolls  was  to  be  held  as  partial  delivery  ;  that 
iitken,  the  person  who  had  charge  of  the  wheat,  had  been  paid 
}y  the  Aitchisons  for  turning  and  taking  care  of  it,  and  was  to 
3e  considered  as  their  servant,  and  as  having  the  custody  of  it 
br  their  behoof ;  that  the  purchasers  had  an  order  of  delivery 
irhich  had  been  acted  upon  by  the  removal  of  the  8  bolls,  and 
that  delivery  of  the  remainder  could  not  have  been  demanded 
t)y  or  given  to  any  other  persons.  That  the  wheat  stood  at 
the  risk  of  the  purchasers,  and  that,  in  the  circumstances  of  the 
3ase,  such  delivery  had  been  taken  as  was  usual  and  prac- 
ticable. 

Lord  Balmuto  and  Lord  Woodhouselee  delivered  their 
opinions  to  the  same  effect. 

Lord  Succoth  observed,  that  after  the  25th  September, 
kefore  which  date  various  sales  had  been  made,  and  various 
parcels  of  wheat  had  been  removed,  the  quantity  remaining 
^88  to  be  considered  as  the  specific  subject  purchased  by  the 
chargers ;  and  that  the  excess  of  the  few  bolls  beyond  the  90 
fcoUs,  which  the  charger  had  purchased,  was  not  worthy  of 
^nsideration,  and  could  not  enter  into  the  question.  That 
^itken,  who  had  the  custody  of  the  wheat,  had  been  paid  for 
'ke  care  of  it  by  the  chargers,  that  the  order  of  delivery  had 
•^n  intimated  to  him,  and  that  he  was  to  be  considered  as 
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Bbouohtoh  their  servant  and  custodier.  That  the  price  was  paid ;  and, 
AiTOHiBOH.  on  the  1st  and  2d  October,  before  diligence  or  sequestration 
Noy.l5^i809.  had  induced  bankruptcy,  the  chargera  formally  demanded  de- 
livery of  the  wheat ;  and  that  they  had  no  other  way  of  obtain- 
ing it  but  by  a  forcible  entry  into  the  granaries,  which  the  law 
could  neither  require  to  be  done,  nor  justify  when  done ;  and 
that  the  application  to  the  SheriflF,  and  the  interlocutor  thereon 
pronounced  subsequently  by  him,  must  place  the  chargers  in 
the  same  situation  as  if  their  demand  had  been  complied  with 
by  the  sellers. 

That,  in  these  circumstances,  the  sellers  must  be  held  to 
have  lost  all  control  over  the  wheat,  and  the  chargers  to  have 
obtained  constructive  delivery  :  That  delivery  of  the  key  of  the 
lofts  would  have  been  held  to  be  complete  and  effectual  tradi- 
tion :  That,  between  the  foregoing  circumstances  and  deli?eiy 
of  the  key,  no  solid  distinction,  in  point  of  principle,  could  be 
discovered ;  and  the  measures  taken  by  the  chargers,  in  the 
present  case,  were  equally  public  and  unequivocal. 

The  Lord  Paesidbkt  Blaik  assumed,  that  the  transaction 
for  8  bolls  was  distinct  from  that  for  the  90  bolls  :  That  the 
former  had  been  paid  for  and  removed,  and  that  the  delivery 
then  given  went  no  farther  than  to  secure  and  transfer  the 
quantity  actually  delivered  :  That  there  was  no  evidence  of 
any  condition  in  the  contract  to  allow  the  grain  to  remain  for 
six  weeks  in  the  lofts  ;  and  if  such  agreement  had  been  proved, 
it  would  only  have  shewn  more  clearly  the  intention  of  the 
purchasers  not  to  take  delivery  during  that  period,  and  to  trust 
to  the  credit  of  the  sellers  :  That  there  was  no  ground  for  con- 
sidering the  purchasers  as  the  tenants  of  the  lofts  during  these 
six  weeks :  That  there  had  been  no  new  contract  of  location 
with  the  proprietors  of  the  lofts,  nor  any  transference,  actual  or 
implied,  by  Crow  and  Wood,  of  the  lease  in  favour  of  the  pur- 
chasers for  these  six  weeks,  by  which  these  lofts  could  be  con- 
sidered as  their  repositories. 

That  there  was  no  doubt  a  concluded  contract  of  sale  on  the 
1 7th  September,  when  Crow  and  Wood  were  solvent,  and  the 
purchasers  had  a  good  title  to  have  compelled  implement  of  it? 
that  is,  delivery  of  the  wheat  at  that  date.     But  that  a  claim 
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'or  implement  of  a  contract  was  a  mere  personal  right,  and    Bbouobto5 
iras,  in  pari  casu,  in  a  competition  on  a  bankrupt  estate,  with    aitchison. 
in  ordinary  claim  of  debt  for  a  sum  of  money :  That,  accord-  nov.U"i809 
i»gly>  the  purchasers  did  not  state   themselves  as  creditors 
claiming  to  be  ranked  under  the  sequestration  on  the  bankrupt 
Jstate,  but  as  proprietors  of  the  wheat,  of  which  the  custody 
bad  remained  with  the  bankrupt,  but  which  was  said  not  to 
rorm  a  part  of  his  estate  at  all. 

That,  from  the  30th  of  September,  the  period  at  which  they 
ieclared  their  insolvency  to  their  creditors,  and  not  from  the 
period  of  their  sequestration,  all  their  transactions  must  be 
stopped,  and  the  claims  or  rights  of  the  creditors  must  have 
their  nature  and  extent  determined  as  at  that  date. 

That  the  question  for  consideration  was,  Whether,  at  that 
iate,  the  property  of  the  wheat  was  transferred,  or  whether 
there  only  existed  a  personal  claim  for  delivery  ? 

That,  in  determining  this  question,  the  fact  of  the  price  hav- 
ing been  paid  could  not  have  the  shghtest  influence  :  That  this 
was  perfectly  clear,  and  yet  it  was  not  easy  to  prevent  this  cir- 
cumstance from  affecting  the  opinion  upon  the  whole  question  : 
rhat,  to  bring  this  to  the  test,  it  might  be  proper  to  suppose 
the  present  case  reversed, — to  suppose  that  Crow  and  Wood 
irere  solvent,  that  the  Aitchisons  had  become  insolvent,  and  the 
price  had  not  been  paid.  Could  it  then  be  pretended,  that  the 
creditors  of  the  Aitchisons  could  have  taken  the  wheat  as  part 
of  their  bankrupt  estate,  offering  no  price  but  the  chance  of  a 
dividend  ?  That  this  could  not  well  have  been  maintained, 
yet  the  essential  circumstances  regarding  the  property  of  the 
irheat  would  have  remained  unchanged :  That  it  was  neces- 
sary, therefore,  to  guard  against  the  influence  of  this  circum- 
stance, which  was  of  no  just  importance  whatever,  and  to  lay  it 
^de  entirely :  That  to  transfer  the  property  under  the  con- 
tract of  sale,  the  consent  to  sell,  and  tradition  of  the  commo- 
dity, were  both  indispensable  :  That,  in  heritable  subjects,  this 
^as  done  by  sasine,  and  in  movables  by  delivery. 

That,  in  requiring  the  transference  of  possession  or  tradition 
>f  the  subject  sold,  to  create  a  real  right  to  it  in  the  purchaser, 
'ie  law  understood  that  the  same  sort  of  possession  which  was 
^^merly  in  the  seller  was  afterwards  in  the  purchaser :  That, 
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Beouqhton   in  all  cases  of  civil  or  constructive  delivery,  the  same  descrip- 
ArroEisoN.    tion  and  extent  of  possession  which  was  formerly  in  the  seller 
Toy.  16^809.  ^»  ^^^^^  *^®  ^^®>  vcstod  in  the  purchaser. 

That,  in  the  present  case,  the  wheat  was  not  in  the  hands  of 
a  consignee,  or  depositary,  or  third  party.  It  was  in  the  actual 
and  natural  possession  of  the  sellers  ; — in  their  own  lofts,  or  in 
lofts  rented  by  them,  which  was  the  same  thing.  That  this 
could  not  be  called  constructive  or  civil  possession.  It  was  as. 
clear,  absolute,  unequivocal,  and  actual  possession,  as  could  be  i 
had,  without  holding  it  themselves,  or  putting  it  in  their  pockets. 
It  was  the  same  possession  which  every  man  had  of  the  fimii- 
ture  in  his  house,  and  every  tradesman  of  the  goods  in  his  diop. 
It  was  the  only  possession  which  merchants  could  have  of  the 
immense  subjects  of  commerce.  That,  in  the  present  case,  this 
possession  never  was  transferred,  and  no  ostensible  chaoge  of 
possession  ever  was  accomplished.  • 

That  the  intimation  of  the  order  of  delivery  did  not,  and  j 
could  not,  confer  on  the  purchasers  the  same  possession  whidi  J 
was  in  the  sellers.  It  could  not  render  the  hired  servant  of  the  J 
sellers  the  servant  of  the  purchasers  ;  it  could  not  render  the  ^ 
lofts,  which  were  the  real  or  rented  property  of  the  sellers,  the 
repositories  of  the  purchasers.  That,  by  the  formality  of  inti-  ■ 
mation,  a  paper  passed  silently  and  secretly  from  the  pocket  of 
the  one  to  that  of  the  other.  That  this  was  not  transference  of  . 
possession  or  tradition  by  the  law  of  Scotland.  On  the  con- 
trary, no  alteration  of  the  actual  possession,  as  existing  previous 
to  the  sale,  had  been  made,  and  no  ostensible  act  had  been  dose 
to  denote  the  change.  Matters  remained  after  the  sale  jusias 
they  had  been  before  it.  That  the  order  w^as  to  authorize  the 
servant  to  give,  and  to  enable  the  purchasers  to  receive  delivery, 
and  cannot,  by  any  construction  in  the  present  case,  be  held  to 
amount  to  that  for  which  it  was  no  more  than  authority.  That 
the  purchasers  had  never  done  what  this  order  enabled  them 
to  do  ;  they  allowed  the  possession  to  remain  unaltered ;  they 
took  their  chance  of  the  bankruptcy  of  the  seller,  and  must 
claim  on  the  personal  estate  in  the  same  manner  as  those  pe^ 
sonal  creditors  who  had  trusted.  That  there  could  be  no  such 
thing  as  a  real  right  in  the  purchaser,  retenta  posseasione  hjr 
the  seller. 
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That  when  goods  are  in  the  hands  of  a  custodier,  or  a  de-  Brouobsox 
ositary,  or  shipmaster,  there  can  be  no  actual,  but  only  civil  Am»raov. 
ossession  ;  and  in  such  cases,  the  natural  or  actual  possession,  Nov.li^isoe. 
ot  being  in  the  seller,  cannot  be  given  over  by  him,  but  the 
una  possession  is  given  to  the  purchaser  which  was  in  the 
3ller ;  and  this  is  the  criterion.  That  the  practice  of  the 
rade  of  bakers,  which  may  have  arisen  in  the  present  case,  was 
Fdo  consequence,  and  must  be  altogether  disregarded :  That 
i  did  appear  to  be  common  for  bakers  to  allow  com  to  remain 
1  the  possession  of  the  seller.  Why  1  Because  they  could  in 
eneral  trust  to  the  seller's  solvency  ;  but,  whatever  were  their 
iews,  their  practice  could  not  change  the  general  law  of  the 
ountry,  to  which  it  is  the  business  of  creditors  to  accommodate 
beir  dealings.  Such  practice  must  yield  to  those  important 
Qd  general  rules  of  law  which  are  established  for  the  common 
3curity.  By  consulting  the  conveniency  of  their  trade,  and 
•usting  to  the  security  of  the  sellers,  they  do  what  is  incom- 
atible  with  the  creation  of  a  real  right  in  their  persons  to  the 
)mmodity  sold. 

That  to  permit  the  transference  of  property  without  tradition, 
^relenia. possessionem  would  occasion  the  greatest  hardship  to 
idiyiduals,  and  danger  to  trade.  No  purchaser  could  be  secure 
om  latent  real  rights ;  but,  after  purchasing  optima  fide^  and 
tying  the  price,  and  assuming  possession,  by  removing  the 
mimodity,  might  be  deprived  of  it  by  some  previous  purchaser, 
bose  transaction  had  been  completed  as  in  the  present  in- 
ance,  the  seller  retaining  possession. 

That  if  the  property  of  movables  could  be  transferred 
^«(ia  possessionem  there  was  no  reason  why  a  pledge,  or 
rpothec,  might  not  be  constituted  in  the  same  way,  and  to 
eate  it,  the  proprietor  had  nothing  more  to  do  than  to  write 
I  order  of  delivery  to  his  own  servant.  But  it  was  obvious, 
at  nothing  was  more  contrary  to  the  commerce  of  movables, 
>d  to  the  best  principles  of  the  law  of  Scotland. 
That  the  application  to  the  Sheriff  was  too  late  in  its  date  to 
of  any  avail  in  the  case.  If  it  had  been  made  before  the 
^laration  of  the  bankruptcy,  it  might  have  been  held  to  be 
oivalent  to  delivery.  But  before  this  application,  the  state 
matters,  as  between  the  creditors  and  the  bankrupt,  had 

VOL.  II.  2  I 
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Bbouohton   been  fixed  irrevocably  by  the  declaration  of  bankruptcy,  a 
AmniBON.    no  individual,  and  no  Court  could  then  interfera 


Nov.  16, 1809. 


Lord  Craio  and  Lord  Bannattnb  delivered  their  opinii 
to  the  same  effect. 

The  interlocutor  of  Court  (17th  May  1809)  was:— *'A1 
the  interlocutor  reclaimed  against,  and  find  that  the  prope 
of  the  wheat  in  question  was  legally  vested  in  the  petitione 
therefore  find  the  letters  orderly  proceeded,  and  decern," 

And  (15th  Nov,  1809)  on  advising  a  reclaiming  petition  i 
answers,  the  Lords  adhered. 


II.— LANG  V.  BRUCE. 

July  7, 1832.       Rcnnie  of  Phantassie  advertised  a  sale  of  cattle  and  she 
~       by  public  roup,  on  the  27th  July  1829,  under  written  artic 

10  Shaw  777.  which,  inter  aliay  contained  these  conditions : — "  FirsU  The  st< 
to  be  put  up  in  lots,  and  knocked  down  to  the  highest  offei 
and  afterwards  to  be  at  the  risk  of  the  purchaser.  Second,  1 
stock  to  be  kept  14  days  by  the  exposer ;  or,  if  the  purcha 
should  prefer  lifting  in  equal  proportions,  commencing  the  f 
week,  then  the  last  portion  will  be  kept  one  month  from 
day  of  the  sale.  Third,  The  purchaser  to  pay  ready  money, 
grant  bill  at  two  months,  with  security,  before  leaving  the  a 
for  the  stock  purchased  by  him  ;  five  per  cent,  discount  to 
allowed  for  ready  money /^ 

The  cattle  sold  were  put  up  in  lots,  in  a  court  or  yard  in  I 
possession  of  Ronnie.  There  were  specific  marks  on  the  cat 
of  each  lot  when  put  up,  except  one  lot  of  seven,  which  ^ 
distinguishable  from  all  the  rest  by  the  absence  of  such  marl 
Thomas  Lang,  butcher  in  Glasgow,  bought  three  lots  of  ev< 
and  four  lots  of  cattle,  at  the  roup,  including  the  lot  of  catl 
which  was  unmarked.  Immediately  after  the  sale,  Lang  cau» 
the  seven  unmarked  cattle  to  be  driven  to  Glasgow ;  the  re 
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of  the  stock  bought  by  him  was  driven  away  by  persons  said       Laho 

to  be  Rennie's  servants,  along  with  other  stock,  from  the  stack-      bbuck 

yard  where  the  roup  took  place,  to  grazing  parks  occupied  by  juiy"7^882. 

Bennie.     This  was  done  in  reference  to  the  second  article  of 

roup ;  and  Lang  averred,  that  he  "  himself  superintended  the 

driving  of  the  cattle  out  of  the  stackyard  to  the  said  parks  or 

^closures,  and  took  the  assistance,  for  that  purpose,  of  such 

persons  as  were  around  him."     There  were  no  locks  on  the 

gates  of  the  parks  into  which  they  were  driven.     Next  day 

Ramie's  servants,  by  the  direction  of  Lang,  drove  40  of  the 

ewes  bought  by  him  to  a  park  in  the  neighbourhood  of  Edin- 

bttrgh,  belonging  to  Sir  Robert  Dick,  and  occupied  by  one  Hut- 

diisoD.     Lang  sent  his  servants  from  Glasgow  to  this  park, 

who  drove  the  ewes  to  Glasgow. 

He  returned  to  Glasgow  on  the  29th  August,  and  accepted 
two  bills  drawn  upon  him  by  Rennie,  one  for  £300  at  two 
lonths,  and  one  for  £495  at  three  months.  These  bills 
orered  the  price  of  the  stock  bought  at  the  roup,  and  80  other 
Ites  bought  under  another  transaction.  The  bills  were  im- 
■ediately  discounted  by  Rennie,  and  eventually  retired  by 
Lng. 

On  the  5th  August,  Lang  wrote  to  Ronnie's  grieve, — "  I  will 
•ke  it  kind  if  you  will  send  off  to-morrow  the  ten  stots  that 
tore  sent  to  Markle,  and  put  them  into  John  Hutchison's  park 
t  Sir  Robert  Dick's,  where  I  will  have  a  man  to  take  them 
tiwty  on  Friday  night  or  Saturday  morning  early  ;  and  if  you 
dl  be  so  good  as  send  off  forty  of  the  ewes  on  Monday  the 
Wh  current,  to  the  same  park  at  Sir  Robert  Dick's,  I  will 
■re  another  man  there  to  take  them  away.'^ 

Pursuant  to  this  letter,  10  stots  and  40  ewes  were  driven  to 
lutchison's  parks  by  Ronnie's  servants,  whence  Lang's  servants 
bve  them  to  Glasgow. 

On  the  13th  of  August,  Ronnie's  law-agents,  by  his  desire, 
'dressed  a  circular  to  his  creditors,  stating,  that  "  in  conse- 
tence  of  embarrassments,  which,  it  is  hoped,  will  be  only 
liporary,  you  are  earnestly  entreated  to  attend  a  meeting  of 
i  creditors  of  John  Rennie,  Esq.  of  Phantassie,  to  be  held  in 
i  Royal  Exchange  Coffee-house,  Edinburgh,  on  Wednesday, 
^  1 9th  current,  at  two  o'clock,  when  a  state  of  his  affairs  will 
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LhVQ       be  laid  before  the  meeting,  and  a  proposal  submitted  for 
bbucr.      consideration  of  the  creditors. 
juiy'7/j832.       "  From  the  nature  of  Mr.  Ronnie's  concerns,  it  is  of 
utmost  consequence  that  a  resolution  as  to  the  managemei 
the  affairs  be  immediately  come  to. 

"  Any  letters  relative  to  the  business  of  the  meeting  ma; 
addressed  to  Gibson-Craigs  and  Wardlaw,  No.  7,  North 
Andrew  Street,  Edinburgh.^' 

At  a  period  which  Lang  alleged  to  have  been  *^  withi 
about  14  days  of  the  sale,''  he  went  to  Phantassie  to  drive  a 
the  remainder  of  his  cattle.  Ronnie's  grieve  refused  to  a 
him  to  do  so.  On  the  19th  of  August,  a  meeting  of  Ren 
creditors  was  held,  at  which  Lang  was  present.  He  aU 
that  he  had  received  no  circular  as  a  creditor,  and  merely  ^ 
to  insist  on  his  right  to  the  stock  bought  by  him.  It 
stated  to  the  meeting  that  Ronnie  ought  to  be  immedis 
made  bankrupt,  and  steps  were  taken  to  do  this  as  speedil 
possible.  A  committee  was  named,  "  with  full  power 
arrange  with  all  purchasers  of  cattle  whether  they  shal 
delivered  or  not,"  &c.  On  the  same  day,  Lang  caused  his 
agents  to  write  to  Gibson-Craigs  and  Wardlaw,  stating, 
"  some  days  ago"  he  had  sent  to  Phantassie  for  his  cj 
which  were  withheld  ;  and  that  he  meant  to  apply  to 
Sheriff  for  authority  to  drive  them  off.  He  asked  an  ordei 
delivery  of  the  cattle,  and  added,  that  he  was  willing  to 
security  for  the  two  bills.  On  the  20th  of  August,  Gil 
Craigs  and  Wardlaw  replied,  that  "  the  committee  appoi 
at  the  meeting  of  Mr.  Ronnie's  creditors  are  willing  to  dei 
this  stock  on  obtaining  satisfactory  security  that  the  bills 
be  paid.  Therefore  if  Lang  will  retire  the  bills,  the  cattle 
be  delivered  ;  if  not,  have  the  goodness  to  say  what  securitj 
is  willing  to  give,  and  it  will  be  laid  before  the  committ 
On  the  24th  of  August  Lang's  agents  wrote : — "  We  beg 
repeat  what  Mr.  Lang  offered  verbally  to  you  to-day,  viz^  * 
he  is  ready,  upon  receiving  up  the  cattle,  to  find  undoub 
security  for  the  amount  of  the  bills  ;  and  we  beg  to  add,  t 
as  you  explained  to  him  to-day  that  the  cattle  would  not 
given  up,  even  upon  this  being  done,  we  shaU  to-morrow  p 
sent  a  petition  to  the  Sheriff  of  Haddingtonshire." 
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On  the  25th  of  August,  a  petition  to  the  SheriflF  was  accord-  Lako 
ngly  presented  against  Rennie,  craving  ''  to  ordain  him  to  Brucb. 
desist  and  cease  from  interfering  with  the  petitioner  and  his  juiy  7ji-82. 
servants,  in  driving  away  the  remainder  of  the  lots  of  stots  and 
ewes,"  &c.  The  SheriflF  ordered  answers  in  48  hours.  On  the 
26th,  another  meeting  of  Rennie's  creditors  was  held,  at  which 
fte  committee  reported  that  they  had  refused  "  to  give  delivery 
ofanyof  the  stock  which  still  remained  in  Mr.  Rennie's  posses- 
son."  Messrs.  Thomas  Allan  and  others  were  then  appointed 
"*  a  conmiittee  till  the  first  meeting  under  the  sequestration," 
being  recommended  to  sell  any  stock  about  which  there  was  no 
&pute,  "  and  to  take  all  other  measures  regarding  the  estate, 
inng  their  best  discretion,^'  &c.  On  the  27th,  a  paper  was  laid 
)efore  the  SheriflF  of  Haddingtonshire,  entitled, — "  Note  for 
Kessrs.  Thomas  Allan  and  others,  a  committee  appointed  at  a 
oeeting  of  the  creditors  of  Mr.  Rennie,  held  on  the  26th  of 
Ingust,'*  craving  three  days  to  answer  Lang's  petition.  The 
keriflF,  on  the  same  day,  ''  refused  the  note,  in  respect  that 
iere  is  no  mandate  produced  for  the  parties  presentirig  the 
wte."  On  the  28th,  the  SheriflF  ordained  Rennie,  who  had 
odged  no  answers,  "  to  desist  from  interfering  with  Lang  in 
lri?ing  away  the  stots  and  ewes  as  craved,"  &c.  A  reclaiming 
petition  was,  on  the  same  day,  lodged  in  the  name  of  Rennie, 
ffaying  the  SheriflF  to  find  that  the  sale  of  the  stock  "  not  hav- 
Dg  been  completed  by^  delivery,  the  property  still  on  hand 
wnains  with  the  petitioner  and  his  creditors,  &c.,  or  to  sist 
ncedure  until  all  parties  are  called."  The  SheriflF  ordered 
Mwers  to  this  petition  ;  and  on  the  same  day  (28th  of  August) 
i  sequestration  was  awarded  against  Rennie  under  the  Bauk- 
upt  Act  On  the  2d  of  September,  Rennie  wrote  to  the  agent 
»b  had  presented  the  reclaiming  petition  to  the  SheriflF : — 
'  This  will  be  handed  you  by  Mr.  Lang  of  Glasgow,  who  is  one 
f  the  petitioners  with  regard  to  his  cattle  getting  away,  who, 
think,  from  the  security  he  oflFers,  ought,  in  my  opinion,  to 
rt  away  his  cattle ;  and  I  write  this  also  to  say,  that  you  will 
top  all  further  proceedings  in  my  name,  both  as  regards  him 
nd  the  other  two,  M*Nicol  and  Peter  Bell.  When  I  signed 
le  mandate  to  you,  I  really  supposed  it  was  in  favour  of  them 
Btting  the  stock  away,  instead  of  which,  I  am  sorry  to  find,  it 
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Lang       has  been  the  reverse ;  so,  if  any  more  proceedings  is  gone  into 
Brvob.      against  these  men,  it  must  be  done  by  some  one  else  than  me, 
Jiiiy7ri882.  as  I  consider  it  contrary  to  all  justice/' 

In  the  meantime  a  minute  and  claim  was  lodged  in  the  name 
of  the  creditors  of  Rennie ;  and  on  the  2d  of  September,  th( 
SherifiF  ordered  it  to  be  answered  by  Lang ;  and  on  the  411 
found  the  creditors  of  Rennie  entitled  to  be  heard  for  thei 
interest,  and  apfiointed  them  to  give  in  defences  or  answen 
These  were  lodged  in  the  name  of  Messrs.  Thomas  Allan  and 
others,  on  the  same  day  ;  and  on  the  7th,  the  Sheriff  found 
that  Rennie  could  not  be  reponed  against  the  decree  of  the 
28th  of  August,  but  allowed  Allan  and  others  to  petition  to  be 
reponed  against  it.  A  petition  was  given  in  for  them,  and  on 
the  9th  they  were  reponed.  On  the  same  day  Bruce  was  ap- 
pointed interim-factor  on  Rennie's  estate,  and  on  the  19th  tn» 
tee.  He  was  sisted  as  a  party  on  the  21st,  in  place  of  AM 
and  others  ;  and  a  record  was  made  op,  in  the  course  of  whid 
the  stock  in  dispute  was  sold  by  consent  of  all  parties,  and  th 
price  was  lodged  in  a  bank  to  abide  the  issue  of  the  cause. 

The  Sheriff  Found,  "  That  at  a  public  sale  held  at  Pto 
tassie,  the  27th  day  of  July  1829,  the  petitioner  purchaaec 
from  Mr.  John  Rennie  29  stots  and  120  ewes,  and  that  he  also 
about  the  same  time,  purchased  separately  from  him  other  8( 
ewes,  for  the  price  whereof  Mr.  Rennie  drew  two  bills,  oni 
payable  at  two  months,  and  the  other  payable  at  three  month 
after  date,  which  were  duly  accepted  ;  that  seven  of  the  rtoto 
were  driven  off  the  same,  or  the  next  day,  to  Glasgow ;  tha) 
the  other  cattle,  and  the  sheep  purchased  at  the  sale,  re 
mained  after  the  same,  on  Mr.  Ronnie's  farms,  at  his  expense 
till  they  should  be  sent  for  by  the  petitioner ;  that,  soon  afte 
the  sale,  40  of  the  said  ewes  were  delivered  on  demand  to  tii 
petitioner's  servants,  and  that  the  petitioner  having,  about  i 
week  after,  sent  for  other  10  stots  and  40  ewes,  they  were  als 
delivered ;  that,  within  three  weeks  after  the  sale,  the  remaic 
ing  ewes  and  stots  being  demanded  by  the  petitioner,  he  wa 
refused  delivery  thereof  by  Mr.  Rennie,  on  the  ground  of  bi 
being  then  insolvent ;  that  the  agents  for  the  committee  ap 
pointed  by  Mr.  Ronnie's  creditors,  at  their  first  meeting,  offere< 
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to  deliver  the  sheep  and  cattle  in  question  to  the  petitioner,  if  Lai^o 
be  should  find  satisfieu^tor j  security ;  that  the  petitioner,  on  the  bbuc& 
other  hand,  offered  to  find  security  if  the  cattle  and  sheep  were  juiy^sasL 
delivered^  but  that  it  is  not  alleged  that  satisfactory  security 
iras  found ;  that  the  petitioner  having  brought  the  present  peti- 
tion for  interdict,  was  opposed  by  the  committee  of  creditors, 
Hid  thereafter  by  the  entrant,  as  trustee  on  Mr.  Ronnie's 
Bquestrated  estate ;  that  the  petitioner  does  not  allege,  that, 
ifter  the  sale,  he  put  any  distinguishing  marks  on  the  cattle 
nd  sheep  purchased ;  that  the  80  ewes,  purchased  as  afore- 
aid,  not  being  in  Mr.  Ronnie's  custody  at  the  time  of  the  sale, 
M)  delivery  of  them  was  given,  and  it  is  not  alleged  that  any 
tfterwards  took  place :  Finds,  therefore,  that,  quoad  them, 
iie  petitioner  has  no  claim  for  interdict  against  the  trustee  on 
if,  Ronnie's  sequestrated  estates  ; — in  so  far  assoilzies  the 
atrant,  and  decerns.  But,  in  respect  it  is  alleged  by  the  peti- 
ioDer,  as  to  the  other  cattle  and  sheep  left  on  Mr.  Ronnie's 
hens,  that  the  auctioneer  at  the  public  sale  explained,  that,  on 
fte  lots  being  knocked  down,  they  were  to  be  held  as  delivered 
te  the  purchasers,  and  also  that  the  petitioner  superintended 
lie  driving  of  the  said  cattle  and  sheep,  when  purchased,  to 
|eir  places  of  destination  after  the  sale  ;  before  further  answer, 
iBows  him  a  proof  of  his  said  allegations,"  &c. 

Lang  having  brought  an  advocation,  with  a  view  to  have  the 
iwof  taken  before  a  jury,  the  Lord  Ordinary  Found  "  That 
lis  not  competent  for  the  advocator  to  prove,  by  parole  evi- 
i)aice,  that  the  auctioneer  declared  at  the  sale,  that,  on  the  lots 
feing  knocked  down,  they  were  to  be  delivered  to  the  pur- 
iksers,  there  being  written  articles  of  sale,  in  which  there  was 
•ft  such  provision  :  That  it  is  not  relevant  to  infer  delivery, 
Ut  Mr.  Ronnie's  servants,  at  the  advocator's  desire,  and  with 
is  assistance,  drove  the  sheep  and  cattle  from  the  court  where 
»e  auction  took  place  to  an  adjoining  field,  both  being  the 
!t>perty,  or  in  the  occupation  of  Mr.  Reunie  :  That  there  is  no 
levant  allegation,  either  of  constructive  or  symbolical  delivery 
■  the  sheep  and  cattle  to  the  advocator ;  therefore  advocated 
^e  cause,  assoilzied  the  respondent,  the  trustee  on  Ronnie's 
^uestrated  estate,  from  the  advocator's  claim  of  interdict ; 
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UNO       adhered  to  the  interlocutors  pronounced  in  the  Inferior  Court 
bkuok      before  the  record  was  closed — ^reserring  the  advocator's  claim 
Jiiiy7ri882.  against  Mr.  Ronnie's  creditors,  or  their  committee,  in  conse- 
quence of  the  letter  of  their  agents,  dated  20th  of  August 
1829  :  Found  no  expenses  due/'  &c. 

Lang  having  reclaimed  ;  The  Court  ordered  cases,  and  after- 
wards required  the  opinion  of  the  whole  Judges. 

Lords  Gleklee,  Cringletie,  Fullerton,  and  MoNCBEirr, 
returned  this  opinion  : — 

"  In  July  1829,  John  Rennie,  then  carrying  on  extenaw 
business  as  a  farmer,  advertised  a  sale  by  auction  of  cattle  lad 
sheep,  to  take  place  on  the  27th  of  that  month. 

The  pursuer,  Mr.  Lang,  states,  that  written  articles  of  ak 
were  read  over  by  the  auctioneer,  and,  though  this  is  denied  I7 
the  defender,  it  is  not  disputed  that  there  were  written  artidei 
in  the  terms  quoted  in  the  condescendence.  The  three  fint 
articles  were  in  these  words  : — *  1st,  The  stock  to  be  put  npfli 
lots,  and  knocked  down  to  the  highest  offerer,  and  afterwardi 
to  be  at  the  risk  of  the  purchaser/ 

*  2d,  The  stock  to  be  kept  14  days  by  the  exposer,  or,  if 
the  purchaser  should  prefer  lifting  in  equal  proportions,  com- 
mencing the  first  week,  then  the  last  portion  will  be  kept  one 
month  from  the  day  of  the  sale/ 

*  3d,  The  purchaser  to  pay  ready  money,  or  grant  bills  il 
two  months,  with  security,  before  leaving  the  sale,  for  the  stock 
purchased  by  him ;  five  per  cent,  discount  to  be  allowed  fcr 
ready  money/ 

The  pursuer  states,  that  the  auctioneer  verbally  announced, 
that  the  lots  were  to  be  considered  as  delivered  as  soon  as  thef 
were  knocked  down  to  the  purchaser.  But  this  is  not  expressed 
in  any  of  the  written  articles,  and  the  Lord  Ordinary  has  found 
it  incompetent  to  be  proved  by  parole. 

The  pursuer  purchased  129  ewes  for  £209,  and  29  oxen 
for  £466,  10s.,  in  all  £675,  10s. ;  besides  80  ewes,  which  were 
not  on  the  farm  at  the  time,  and  about  which  there  is  «<> 
question. 

The  cattle  and  sheep  were  exposed  to  sale  in  the  stackyard 
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d  immediately  after  being  bought,  they  were  removed  by       i^o 
rsons  attending  for  the  purpose,  to  fields  belonging  to  Rennie,      bbuob. 
5  use  of  which  was  granted  for  the  time  to  the  purchasers,  in  juiy  7^^882. 
ms  of  the  articles  of  sale,  for  keeping  the  cattle  and  sheep, 
they  could  be  conveniently  removed.     All  these  animals 
-e  marks  which  had  been  put  on  them  before  the  sale,  except 
i  lot,  and  those  composing  it  were  equally  marked,  so  as  to 
distinguished  from  all  the  rest  by  this  peculiarity. 
The  pursuer  was  not  required  to  find  security,  as  provided 
the  third  article.     But  Mr.  Rennie,  who  clearly  had  power 
dispense  with  the  condition,  drew  two  bills  on  the  pursuer, 
the  date  of  the  sale — one  for  £300  at  two  months,  and  the 
er  for  £495  at  three  months,  making  £795,  which  sum  in- 
ded  the  price  of  the  80  ewes,  not  involved  in  this  question. 
Bse  bills  the  pursuer  accepted  ;  they  were  discounted  by  Mr. 
nnie,  and  paid  by  the  pursuer  when  they  fell  due. 
Dn  the  day  of  the  sale,  or  the  day  after,  the  pursuer  drove 
firom  the  ground  seven  of  the  oxen  and  forty  of  the  ewes, 
I  on  the  5th  of  August,  he  brought  away  ten  more  oxen  and 
ty  ewes. 

!IIr.  Rennie  went  to  London  soon  after  the  sale,  and  re- 
ned  about  the  12th  of  August.  On  the  13th  of  August,  a 
ier  was  addressed  to  some  of  Mr.  Rennie's  creditors,  which 
ted,  that  '  in  consequence  of  embarrassments,  which  it  is 
)ed  will  be  only  temporary,  they  were  requested  to  attend  a 
eting  on  the  19th.' 

The  pursuer  states,  that  about  14  days  after  the  sale,  he 
at  to  Phantassie  for  the  purpose  of  driving  away  the  remain- 
•  of  the  cattle  and  sheep  which  he  had  purchased — that  he 
.  not  see  Mr.  Rennie — and  that  his  grieve  or  foreman  refused 
allow  him  to  take  them  away.  He  adds,  that  this  was 
bre  there  vma  any  public  notification,  and  before  he  knew 
fthing  of  Mr.  Rennie's  insolvency.  But  we  think,  from  the 
cumstances  stated  by  both  parties,  that  it  must  have  been 
er  the  circular  letter  was  addressed  to  the  creditors,  though 
leems  probable  that  Mr.  Rennie  did  not  consider  the  pursuer 
a  creditor,  and  may  not  have  addressed  any  letter  to  him. 
The  refusal  to  allow  the  pursuer  to  take  away  the  cattle, 
pears  to  have  taken  place  by  the  interference  of  a  committee 
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Lano  of  Rennie^s  creditors  ; — Rennie  himself  has  disclaimed  it  The 
Bbvcs.  pursuer  then  applied  to  Mr.  Gibson-Craig,  as  Ronnie's  agent, 
Juiy7j^882.  who  answorod,  that  if  the  pursuer  would  find  security  to  pay 
his  bills,  the  cattle  and  ewes  should  be  deliyered.  The  pursuer 
came  to  Edinburgh,  and  says  he  oflFered  security ;  but,  in  the 
meantime,  the  creditors  had  changed  their  minds,  and  would 
not  give  delivery.  The  pursuer  then  presented  his  petition  to 
the  Sheriff,  praying  him  to  ordain  Rennie  to  desist  and  cease 
from  interfering  with  the  petitioner  and  his  servants,  in  driving 
away  the  remainder  of  the  lots  of  stots  and  ewes  which  he  had 
purchased,  and  to  deliver  them  up  to  him,  and  for  damages. 
There  is  no  doubt  that  this  petition  was  presented  while  there 
was  as  yet  no  sequestration,  or  application  for  sequestratiolL 
No  appearance  was  made  for  Rennie  at  first ;  but  appearaace 
was  made  for  certain  gentlemen,  as  a  committee  of  his  crefr 
tors,  by  a  note,  asking  further  time  to  answer.  This  was  re- 
fused, in  respect  that  no  mandate  was  produced,  and  on  the 
28th  August  the  SheriflF  gave  decree.  A  reclaiming  petition 
was  put  in,  in  Ronnie's  name,  which  he  immediately  dis- 
claimed. 

The  first  deliverance  on  the  petition  for  sequestration  of 
Mr.  Ronnie's  estate,  was  on  the  28th  August  1829. 

The  proceedings  then  went  on  before  the  SheriflF,  and  he 
allowed  the  pursuer  to  prove  his  averment,  that  it  was  verbaDy 
announced  at  the  sale,  that  the  lots  were  to  be  considered  as 
delivered  as  soon  as  they  were  knocked  down  to  the  purchaser. 
The  pursuer  brought  an  advocation  on  the  Act  6th  Geo.  IV.  c 
120,  §  40,  in  order  that  the  proof  might  be  taken  by  a  jury. 

Under  this  advocation  the  whole  merits  of  the  case  vere 
discussed  before  Lord  Cokehouse,  and  his  Lordship  pronounced 
his  interlocutor,  finding  it  not  competent  to  prove  the  pursuer'a 
averment  by  parole,  in  respect  that  there  were  written  articles 
— finding  it  not  relevant  to  infer  delivery,  that  Ronnie's  se^ 
vants,  by  the  pursuer's  desire,  drove  the  sheep  and  cattle  to  the 
adjoining  fields,  the  property  or  in  the  occupation  of  Rennie^ 
and  finding  that  there  was  no  relevant  allegation  either  of  con- 
structive or  symbolical  delivery. 

From  this  state  of  facts,  we  are  of  opinion  that  two  q^^' 
tions  of  importance  arise — 1st,  Whether  the  sale  is  to  be  coo- 
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dered  as  having  been  completed  by  delivery,  either  on  the 
\y  of  the  auction,  or  at  any  time  before  Mr.  Ronnie's  declara-  Bbuoil 
on  of  insolvency  ?  And,  2d,  Supposing  that  the  sale  was  not  juiy"7^882 
)mpleted  by  delivery,  whether  Mr.  Lang  was  entitled  to  de- 
and  delivery,  posterior  to  the  time  when  the  circular  letter  to 
r.  Rennie's  creditors  was  issued,  and  at  the  date  of  his  petition 
•  theSheriflFI 

1st,  We  are  of  opinion  that  the  question,  whether  the  sale 
as  completed  by  delivery,  actual  or  constructive,  is  attended 
ith  great  diflSculty.  The  transaction  is  one  of  a  very  peculiar 
iture,  and  the  efiect  of  it  must  be  considered,  by  taking  a 
mprehensive  view  of  all  its  distinguishing  qualities. 
We  are  of  opinion  that  the  interlocutor  of  the  Lord  Or- 
Dary  is  right,  in  holding  that  it  is  not  competent  to  prove,  by 
irole,  that  anything  was  stated  by  the  auctioneer  which  is  not 
pressed  in  the  written  articles.  But  laying  this  aside,  we 
ink  that  there  are  circumstances  in  the  conditions  of  sale, 
bich  are  deserving  of  great  attention. 

The  sale  was  by  public  auction,  a  circumstance  by  no 
eans  imimportant,  because  the  auctioneer,  in  such  a  case,  does 
some  sense  stand  between  the  vender  and  the  purchaser, 
id  there  is  a  public  act  in  the  declaration  of  the  purchase  in 
resence  of  the  company.  The  sale  was  not  made  in  the  place 
here  the  cattle  and  sheep  were  naturally  ;  they  were  brought 
>  the  court-yard  for  the  purpose.  The  first  article  bears,  that 
i  soon  as  a  lot  is  knocked  down,  it  shall  be  at  the  risk  of  the 
urchaser.  We  are  aware  that  this  is  not  conclusive  as  to  the 
uestion  of  delivery,  but  it  is  undoubtedly  a  material  circum- 
Lance  in  that  question.  Then,  by  the  second  article,  it  is 
tipulated  in  favour  of  the  purchaser,  that  the  stock  shall  be 
ept  14  days  by  the  exposer,  and,  in  the  option  of  the  pur- 
haser,  the  last  portion  of  any  lot  shall  be  kept  one  month, 
mplying,  of  course,  without  grass-mail.  This  appears  to  us  to 
>e  highly  important.  The  purchaser  had  a  right  to  carry 
^^ay  the  stock  instantly  after  the  sale ;  but,  from  the  nature 
>f  the  trade,  this  would  be  impracticable  for  many  persons 
'kely  to  become  purchasers,  and,  therefore,  in  order  to  induce 
Jiem  to  oflFer,  it  is  held  out  to  them  as  a  benefit,  and  an  addi- 
'<>nal  value  on  the  thing  sold,  that  they  are  to  be  entitled  to 


508  CONTRACT  OP  SALB. 

Lako       feed  the  animals  on  the  rounds  of  the  vender  for  a  limited 
bbuoi.      time. 
juiyTTisaa.       There  can  be  no  doubt  that  it  will  be  a  very  hard  matter 
if  this  provision  for  the  purchaser's  benefit  shall  be  turned  to 
his  grievous  loss.     The  legal  effect  may  be  sa     But  the  hard- 
ship is  so  clear,  that  a  court  of  law  must  be  well  satisfied  of  the 
principle  which  requires  it,  before  pronouncing  such  a  decisioiL 
We  hold  the  price  to  have  been  paid,  because  Mr.  BeoDie 
received  the  pursuer's  accepted  bills  in  the  form  in  which  he 
chose  to  draw  them,  and  these  bills  were  discounted  by  Rennie^ 
and  have  been  paid. 

The  cattle  and  sheep  were  driven  from  the  court-yard  into 
the  fields  appointed,  in  terms  of  the  articles.  A  part  were 
taken  away  immediately,  and  another  part  some  time  after,  i&d 
they  were  taken  without  any  new  warrant  or  order  fi-om  Een- 
nie,  or  from  the  auctioneer,  but  as  a  matter  of  course  at  the 
will  of  the  pursuer. 

If  there  had  been  nothing  in  the  articles  of  roup  binding 
the  exposer  to  keep  the  stock  for  a  limited  time,  and  if  the 
pursuer  had  driven  his  cattle  from  the  yard  to  a  certain  dis- 
tance, and  had  then  made  a  separate  bargain  with  Rennie,  to 
keep  them  in  the  very  same  fields  into  which  they  were  pot, 
upon  a  grass-mail,  we  presume  it  could  scarcely  have  been  di- 
put^d  that  they  were  delivered,  and  that  neither  Rennie  nor 
his  creditors  could  afterwards  have  retained  them. 

The  question  is.  Whether  there  is  any  essential  difierence 
between  the  case  as  it  stands  and  that  case  ?  The  differenoa 
is,  that  here  it  is  pars  contractus  that  the  stock  shall  be  kept  by 
the  exposer.  The  fields  are  given  to  the  use  of  the  purchaser 
by  the  articles  of  sale.  The  grass-mail  is  paid  in  the  price  paid 
for  the  whole  thing  stipulated,  including  this  benefit.  The 
animals  are  all  marked,  and  separated  from  all  others.  There 
is  no  division  still  to  take  place  of  a  part  from  a  larger  quantity. 
And,  finally,  they  are  placed  in  open  fields,  clearly  intended  t» 
be  at  the  command  of  the  purchasers. 

We  have  considerable  difficulty  in  seeing  a  solid  principle 
for  holding  that  the  purchaser  had  not  a  legal  possession  under 
such  circumstances.  We  do  not  consider  it  to  have  been  a  sym- 
bolical delivery,  nor  do  we  think  that  there  is  properly  anj 
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estion  about  constructive  delivery.     The  doubt  we  entertain       ^-^<* 
whether  the  &cts  ought  not  to  be  regarded  as  constituting      Bruo& 
actual  possession  in  the  purchaser,  in  the  same  manner  as  if  ji47~7il88S 
)  cattle  and  ewes  had  been  driven  into  the  fields  of  a  neigh- 
iring  farmer,  to  be  kept  for  the  purchaser's  behoof. 
Although,  however,  we  are  strongly  moved  by  this  view  of 
I  case,  and  should  not  be  prepared  to  decide  against  the  pur- 
T,  if  the  case  entirely  depended  on  it,  we  are  sensible  that  it 
i  point  of  great  difficulty,  and  that,  according  to  the  more 
id  principles  of  the  law  of  sale,  there  may  be  legal  ground 
holding  that  the  sale  was  not  completed  even  under  such 
cumstances.     And  therefore  we  do  not  mean  to  rest  our 
inion  on  the  whole  merits  of  the  case  upon  this  point. 
2d,  The  second  question  is.  Whether,  supposing  that  the  sale 
s  not  completed  by  delivery,  the  resistance  or  obstruction 
ich  was  given  to  the  pursuer,  when  he  went  for  the  purpose  of 
jng  away  the  cattle  and  ewes,  was  a  legal  resistance,  and 
ether  he  had  a  right  to  take  deUvery  when  he  so  attempted 
and  to  obtain  an  order  to  enforce  his  right,  at  the  time  when 
presented  his  petition  to  the  Sheriff? 

This  point  is  not  particularly  adverted  to  in  the  Lord  Or- 
lary's  interlocutor,  but  it  appears  to  us  to  be  of  great  import- 
ce ;  and  we  are  of  opinion  that  the  pursuer's  argument  with 
jard  to  it  is  well  founded  in  law. 

The  proposition  maintained  by  the  defender  on  this  part  of 
)  case  seems  to  be,  that  mere  insolvency,  or,  at  all  events, 
lolvency  in  any  manner  declared,  deprives  a  man  of  all  power 
dealing  with  his  property,  and  from  this  he  infers,  that  even 
lere  goods  have  been  sold  and  the  price  paid,  it  is  incom- 
tent  for  him  to  give,  or  for  the  purchaser  to  take  delivery. 
We  are  not  prepared  to  assent  to  this  doctrine.  Excepting 
e  dictum  of  an  eminent  Judge,  standing  opposed  to  the  judg- 
ent  in  the  case  in  which  it  was  delivered,  and  in  the  reports 
which  we  strongly  apprehend  there  must  be  some  mistake, 
e  have  seen  no  authority  for  giving  so  strong  an  effect  to 
ere  insolvency,  vrithout  either  diligence  or  sequestration.  In 
le  passage  quoted  from  Mr.  Bell's  work  in  the  defender's  case, 
lOugh  other  particular  cases  are  mentioned,  no  such  case  is 
ated  as  that  of  the  delivery  of  goods  which  had  been  fairly 
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liAwa  sold  and  the  price  paid,  and  which,  by  the  terms  of  sale,  were 
BRucn.  instantly  deliverable.  The  passage  is  taken  from  that  part  of 
Juiy7iT882.  ^^  leamcd  author's  work  which  treats  merely  of  the  general 
principle  of  the  bankrupt  law.  But  to  hold  that  a  man's  whole 
property  is  literally  transferred  to  his  creditors  by  the  mew 
fact  of  insolvency,  and  that  no  legal  transaction  can  take  pkx 
regarding  it,  would  supersede  a  vast  portion  of  the  existing 
bankrupt  law,  and  cut  down  a  great  many  transactions,  as  to 
the  legality  of  which  there  is  at  present  no  doubt. 

The  principle  of  both  the  ancient  bankrupt  statutes  standi 
directly  opposed  to  this  idea.  For  the  Act  1621  would  hm 
been  entirely  useless,  if  it  had  been  true  that,  at  common  law; 
a  man  is  by  mere  insolvency  divested  of  his  whole  propertf, 
and  that  it  becomes  thereby  completely  vested  in  his  crediton; 
and  with  regard  to  the  Act  1696,  the  whole  structure  of  it 
supposes  that  notour  bankruptcy,  by  diligence,  must  be  added 
to  insolvency,  before  the  deeds  and  transactions  to  which  it 
applies  can  be  set  aside,  even  by  reduction,  and  the  numerooi 
decisions  upon  that  Statute  abundantly  prove  that  even  the 
application  of  the  principle  of  it  is  far  from  being  unirersd 
The  same  may  be  said  of  the  modern  Statute  of  54  Greo.  HI, 
which,  besides  the  qualified  character  of  its  enactment,  generaOy 
contains  the  express  clause, — *  Declaring  always,  that  nothing 
herein  contained  shall  oblige  a  bona  fide  purchaser  of  any  ptft 
of  the  movable  effects  from  the  bankrupt  while  in  actual  pos- 
session, and  for  a  price  paid,  to  restore  the  effects  so  purchaaedl 
nor  the  debtor  of  a  bankrupt  who  has  paid  his  debt  to  him  i«tf 
fid^e  before  he  knew  of  the  bankruptcy,  to  pay  it  a  second  tiine 
to  the  trustee.' 

This  language  of  the  Statute  certainly  stands  very  mu(i 
opposed  to  the  defender's  notion  of  the  common  law,  in  the 
way  he  applies  it  to  this  case.  Such  Statutes  could  never  hate 
existed  if  that  idea  had  been  correct.  But  the  clause  jnst 
quoted  stands  in  diametrical  opposition  to  the  general  doctrine 
maintained,  as  it  proves,  that  the  property  of  a  man  who  is 
insolvent,  is  not  transferred  to  his  creditors  by  insolvency  alone, 
and  that  he  is  not  divested  of  all  power  of  transacting  wid 
regard  to  it. 

It  is  clear  that   the   pursuer  demanded,   or  went  for  the 
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urpose  of  taking  complete  delivery  of  the  remainder  of  his       ^^^ 
»ck,  before  there  was  any  diligence  or  sequestration.    If  Ren-      Beu<m. 
ie  had  been  there  himself,  it  is  clear  that  he  would  not  have  Jidy  7,  i8«2. 
jsisted  this.     But  it  was  resisted  by  a  self-constituted  com- 
ittee  of  creditors,  or  by  the  servants  under  their  orders, 
hey  pretended  no  judicial  authority,  and  they  had  no  diligence 
t  vest  any  such  right  in  them. 

We  humbly  think,  therefore,  that  as  the  pursuer  did  what 
3  could  to  obtain  complete  possession  of  the  stock,  and  was 
ily  prevented  from  obtaining  it  by  an  interference  on  the  part 
'interested  and  unauthorized  individuals,  the  case  must  clearly 
)  treated  in  the  same  manner  as  if  he  had  actually  got  posses-  * 
m  of  the  animals,  in  so  far  as  he  had  it  not  before,  and  the 
lestion  now  was,  Whether  he  was  bound  to  restore  them  ? 

And  we  are  the  more  decidedly  of  this  opinion,  because 
le  pursuer  resorted  to  the  legal  remedy,  while  yet  there  was 
>  sequestration.  Being  resisted  in  his  endeavour  to  take 
lay  the  stock,  he  demanded  the  authority  of  the  SheriflF  to 
impel  delivery.  We  attach  great  importance  to  this  proceed- 
g ;  supposing  even  that  there  was  any  delicacy  in  Rennie's 
irn  situation,  or  in  that  of  his  servants,  and  passing  over  the 
regular  interference  of  the  creditors,  we  cannot  see  that  any 
)od  answer  could  be  made  to  the  pursuer's  judicial  demand  of 
^livery  at  that  time ;  Rennie  made  none,  and  could  make 
me.  The  creditors  had  no  persona  standi^  except  in  his 
une,  and  they  could  attempt  nothing,  except  for  the  purpose 
'  gaining  time,  till  a  sequestration  should  be  awarded.  But  it 
>pears  to  us,  that  the  pursuer's  petition  to  the  Sheriff  must 
and  or  fall  by  its  merits,  at  the  date  when  it  was  presented, 
he  sequestration  may  have  made  a  difference  in  other  views, 
at  as  to  the  present  point,  it  seems  to  be  altogether  unimpor- 
nt.  Notwithstanding  what  had  happened,  there  might  never 
ive  been  any  sequestration,  or  there  might  have  been  none  for 
onths  after.  And  the  question  is,  What  legal  answer  could 
3  made  to  a  man,  who  had  purchased  stock  at  a  pubUc  auc- 
on,  who  had  paid  the  price,  taken  delivery  of  a  part  of  the 
limals,  and  been  resisted  in  removing  the  rest,  and  who  now 
emanded  from  the  Slieriff  an  order  on  the  vender,  not  being 
^lly  bankrupt,  to  deliver  the  remainder  ?     We  can  see  no 
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Lano       gQQj  answer,  and  therefore  we  conclude  that  he  was  entitled 

beuot.      to  the  decree  of  the  SheriflF,  which  he  obtained  in  the  firet 

Jui77ri882.  instance. 

And  being  of  this  opinion,  we  think  that  this  case  is  the 
same  as  it  would  have  been  if  the  cattle  and  ewes  had  beei 
actually  taken  away  from  the  fields  at  the  time  when  the  pm^ 
suer  first  went  for  the  purpose,  and  was  resisted  If  that  \ai 
been  the  state  of  the  case,  we  should  first  inquire,  whether  anj 
of  the  Bankrupt  Statutes  could  have  been  held  to  apply  to  & 
We  think  not.  The  Statute  1621  is  out  of  the  question;  &r 
the  pursuer  was  neither  conjunct  nor  confident,  and  he  hi 
paid  a  full  and  fair  price  for  the  stock  of  which  he  would  th« 
have  obtained  delivery.  Would  the  Act  1696  have  applied  t9 
it  ?  No  attempt  has  been  made  to  shew  that  it  would— tim 
is  no  reduction  of  the  transaction  such  as  the  Act  reqairel 
And  we  think  it  very  clear  that  it  would  not  have  app&di 
The  sale  was  a  bona  fide  sale  itself,  within  sixty  days  c^  tkl 
bankruptcy.  The  obligation  was  for  instant  delivery,  and  tkl 
delay  of  delivery  was  solely  for  the  accommodation  of  the  pifr 
chaser,  but  in  his  option.  This,  therefore,  never  could  be  coi- 
verted  either  into  the  undue  payment  of  a  prior  debt,  or  iuti 
an  undue  preference  of  any  kind.  It  would  be  but  due  impb- 
ment  of  an  onerous  contract,  bona  fide  entered  into  within 
the  sixty  days.  But,  most  especially,  nothing  of  the  kind 
could  be  maintained,  if  it  be  true,  as  we  have  stated,  tint 
the  pursuer  had  a  right  to  the  order  of  the  Sheriflf  to  compel 
delivery.  The  idea  of  a  partial  preference  originating  in  sack 
a  contract,  to  be  reduced  on  the  Act  1696,  seems  to  us  to  be 
altogether  untenable  ;  and  it  haa  not  been  stated. 

But  if  the  transaction  could  not  have  been  touched  upoJ 
the  Bankrupt  Statutes,  could  it  have  been  reduced,  and  restora- 
tion claimed  at  common  law  ?  We  are  unable  to  discover  any 
authority  for  such  a  conclusion.  To  say  that  there  could  be 
fraud  in  the  pursuer  attempting  to  take  possession  of  the  art 
cles  which  he  had  honestly  purchased  and  paid  for,  and  had 
only  left  in  the  fields  on  a  bargain  for  his  own  benefit,  seems  to 
us  to  be  impossible.  And  if  there  was  truly  no  legal  obstadc 
to  his  demand  of  delivery,  when  he  made  it  judicially,  fitiud, 
whether  actual  or  constructive,  must  be  out  of  the  casa 
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And  what,  then,  is  the  ground  at  common  law,  on  which  it       Law 

jld  be  maintained  that  the  claim  of  repetition  would  have      Bruoi. 

3n  well  founded?      The  defender  can   only  revert  to  his  juiy"7^882. 

leral  proposition,  that,  by  the  declared  insolvency,  the  pro- 

•ty  was  transferred  to  the  creditors.     No  question  remains 

to  Rennie's  power  of  doing  a  voluntary  act,  if  the  pursuer 

i  a  right  to  delivery  by  order  of  the  Sheriff.    But  in  truth 

voluntary  act  was  necessary.    The  pursuer  could  have  taken 

%y  his  cattle  without  any  aid  from  Rennie  or  his  servants. 

ey  were  not  locked  up  like  grain  in  a  granary.     They  had 

r  to  be  measured  or  parcelled  out  from  any  larger  quantity. 

short,  it  required  a  voluntary  act  by  Rennie,  or  by  some 
),  to  prevent  deUvery.  But  at  all  hazards,  the  order  of  the 
jriff  must  have  excluded  the  idea  of  anything  being  done  by 
untary  act.  Is  it  to  be  held,  then,  that  the  property  was 
aally  transferred  by  insolvency  ?  This  is  the  point  pressed 
the  defender  for  decision.  We  have  stated  our  reasons  for 
nking  that  it  is  not  well  founded  in  its  application  to  this 
e  ;  and  we  have  only  now  to  advert  to  the  single  authority 
vrhich  the  defender  refers  in  support  of  his  doctrine,  in  the 
tarn  ascribed  to  a  learned  Judge,  most  justly  esteemed  as  a 
h  authority  in  the  law. 

The  case  of  Broughton  v.  Aitchison,  November  16,  1809, 
ited  to  the  sale  of  a  definite  quantity  of  wheat  to  be  deliver- 
out  of  a  certain  loft,  from  a  larger  quantity  which  was  there 
ig.     It  was  a  sale  by  private  bargain.     The  price,  or  nearly 

whole  price,  was  considered  as  paid.  An  order  of  delivery 
5  granted,  and  was  held  to  have  been  intimated,  and  the 
•chasers  paid  one  shilling  to  the  vender's  servant  for  turning 

grain.  It  was  kept  in  a  locked  granary,  and  the  key  was 
the  possession  of  the  vender's  servant.  The  vender  stopt 
'^ment  on  the  30th  September.  On  the  1st  October,  the 
*chaser  demanded  delivery,  which  was  refused  by  the  ven- 
8  themselves.     On  the  3d  October  they  applied  to  the  She- 

;  on  the  8th  sequestration  was  awarded ;  and,  on  the  14th, 

Sheriff  gave  an  order  for  delivery. 

That  was  evidently  a  very  nice  case.  The  judgment  of  the 
art  sustained  the  right  of  the  purchaser  ;  but  the  defender 
8  that  the  Court  were  nearly  divided,  that  it  was  against  the 
^of..  II.  2  k 
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i^No  opinion  of  the  Lord  President,  and  that  the  authority  of  it  has 
bbuoi.  since  been  doubted.  We  think  that  the  decision  is  doubtfii 
Juiy7ri882.  though,  without  Seeing  more  of  the  circumstances  than  appean 
from  the  report,  we  are  not  prepared  to  say  that  it  was  poo- 
tively  wrong.  But  the  doubts  which  we  entertain  concernin 
it  arise  from  the  circumstances  in  which  it  differed  fix)m  tb 
present  case.  It  was  not  a  sale  of  specific  marked  articles,  bn 
of  a  specified  number  of  bolls  of  grain,  to  be  separated  ai 
measured  out  from  a  larger  quantity,  the  allegation  madeti 
the  contrary  being  inconsistent  with  the  terms  of  the  mUtm 
contract.  The  grain  had  never  been  separated,  nor  at  al 
moved  from  the  granary,  from  first  to  last  It  remained  uoder 
the  lock  and  key  of  the  venders.  Under  these  circumstaoeefl; 
delivery  could  only  be  got  by  voluntary  acts,  still  to  be  pe^ 
formed  by  the  venders  ;  and  they  thought  themselves  bound  to 
refuse  to  do  any  such  act,  after  a  very  public  stoppage  of  jMf 
ment  In  all  these  points,  the  case  was  opposite  to  the  pre 
case.  We  are  not  surprised  that  there  were  doubts  regardaf 
it,  but  we  are  of  opinion  that  the  same  difficulties  do  not  attiflk 
to  the  case  now  under  consideration.  Here  the  specific  a 
and  ewes  were  sold  in  an  auction-yard,  being  previously  maifal 
and  separated  from  all  others.  Though  they  were  moved  baek 
to  the  vender's  fields,  this  was  on  a  specific  bargain  for  tke 
purchaser's  convenience.  They  were  in  open  fields,  from  whick 
tHe  purchaser  could  take  them  when  he  pleased,  and  it 
only  as  a  matter  of  propriety  that  he  gave  notice  to  thei 
der's  servant  when  he  did  so.  Part  were  taken  at  diffiwit 
times,  and  he  came  for  the  rest,  but  was  resisted.  We  itok 
that  there  is  the  most  marked  difference  in  these  facts.  Aoi 
there  is  to  be  added  to  them,  that  the  declaration  of  insolv^ 
was  not  of  the  same  decided  and  public  nature  which  occurred 
in  that  case. 

A  great  part  of  the  observations  ascribed  to  the  LoB5 
President  upon  that  case  appear  to  be  consistent  with  soood 
principles  of  law,  though  we  do  not  think  that  they  apply  to 
the  present  case,  and  might  not  be  free  from  difficulty,  even  ffl 
their  application  to  the  whole  circumstances  of  that  case.  But 
if  the  defender  is  justified  in  deducing  fi-om  the  different  nottf 
of  his  Lordship's  speech,  the  abstract  proposition  that»  after  any 
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ieclaration  of  embarrassment  or  iDsolvency,  such  as  that  which       ^'^^ 
ras  made  by  Mr.  Bennie,  the  bankrupt's  property  is  actually      Bbuge. 
ransferred  to  his  creditors,  and  nothing  can  be  legally  done  jui^^i882. 
rith  regard  to  it,  we  are  of  opinion,  with  the  utmost  respect  to 
hat  high  authority,  that  the  proposition  is  too  broad  ;  and,  in 
articular,  that  it  is  not  well  founded  in  its  application  to  such 
case  as  the  present. 

On  the  whole,  we  are  of  opinion  that  the  pursuer  was  en- 
tied  to  decree  under  his  application  to  the  Sheriff,  and  that 
d  is  still  entitled  to  a  judgment  in  his  favour  for  the  value  of 
16  cattle  and  ewes  in  question.'^ 

LoBD  Cbikoletie,  in  subscribing  this  opinion,  added  the 
allowing  note : — "  The  foregoing  opinion  is  particularly  guard- 
1  in  some  points  on  which  I  would  be  more  determined ; 
svertheless  I  do  not  think  it  objectionable  on  that  account, 
id  most  heartily  concur  in  it." 

Lords  Justice-Clerk,  Meajdowbank,  Mackenzie,  Corehouse, 
&n)WTN,  and  Newton,  returned  this  opinion  : — "  There  is 
ttle  difference  betwixt  the  parties  in  this  case  as  to  the  facts  ; 
id  the  decision  seems  to  depend  on  two  questions  in  point  of 

These  are,  1st,  Whether  or  not  the  circumstances  in  which 
fce  sale  to  the  pursuer  took  place,  or  those  which  immediately 
Uowed  the  sale,  amounted  to  delivery,  so  as  to  transfer  the 
't)perty  of  the  cattle  bought  from  Mr.  Rennie  to  the  pursuer  ? 
nd,  2d,  Supposing  there  was  no  delivery  at  the  time  of  the 
lie,  was  Mr.  Rennie  or  his  overseer  justifiable  in  refusing  to 
aliver  the  remaining  lots,  when  these  were  demanded  by  the 
tirsuer,  subsequently  to  Mr.  Ronnie's  declaration  of  insolvency  ? 

On  the  first  point  we  do  not  think  that  there  were  any 
Tcumstances  at  the  time  of  the  sale,  which  can  be  held  equi- 
iilent  to  delivery.  Here  it  is  necessary  to  lay  out  of  view  the 
Qeged  verbal  declaration  of  the  auctioneer,  as  we  are  of 
pinion  that  the  interlocutor  of  the  Lord  Ordinary  is  clearly 
^t,  in  so  far  as  it  finds  that  such  declaration  cannot  be  proved 
y  parole  testimony.  Taking  the  articles  of  roup  then  a^  they 
Sand,  the  only  one  which  can  have  any  effect  on  the  question, 
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Laso  is  that  bv  which  the  expoeer  became  bound  to  ke^  ihe  catik 
Bbtcb.  sold  for  certain  specified  periods;  bat  this  cannot  in  our 
JmijiTi^ss.  opinion,  have  the  effect  either  of  delirerr,  ar  of  rendering  de* 
liTery  unnecessarr.  It  appears  to  mean  nothing  more  thu 
that  the  buver  should  hare  the  power,  for  his  acoommrwfatwa, 
to  delay  taking  delirerj  for  the  periods  limited.  In  ereij  cm 
of  sale,  where  the  article  bought  cannot  be  kq>t  without 
pense — ^as,  for  example,  that  of  horses  m  cattle — it  is  tlie  ii^: 
terest  of  the  seller  to  avoid  this  expense  b]r  immediate  ddireij;: 
while,  on  the  other  hand,  if  the  boyer  has  no  immediate  oeeirj 
sion  for  the  article,  or  means  of  applying  it  iietandy  to  proii 
it  is  his  interest  to  stipulate  that  the  seller  shall  retain  Ae 
possession  until  it  suits  him  to  take  delivery.  For  this  bsdo, 
where  he  undertakes  it,  the  seller,  it  may  be  presumed,  reomi 
a  higher  price ;  but  the  stipulation  does  not  change  the  bvg, 
to  the  transference  of  property,  so  as  to  render  the  bare 
tract  effectual  for  this  purpose. 

Neither  does  anything  which  took  place  immediately 
the  sale  appear  sufficient  to  operate  as  a  transference  of 
property.  The  cattle  being  previously  the  property  of 
Bennie,  and  in  his  possession,  were  brought  from  his 
to  the  yard  where  they  were  exhibited  and  exposed  to  psnf] 
and  after  the  sale  they  were  driven  back  into  these  enclosorei? 
mixed  with  other  stock  of  his  pasturing  there,  and  left  unAf| 
the  charge  of  his  sen-ants  exactly  as  before.  They  were  drif# 
back  by  his  servants,  and  though  the  pursuer  may  have  asnM 
them  in  doing  so,  it  does  not  appear  to  us  that  this  can  ilW 
the  law. 

Had  the  pursuer,  indeed,  before  the  cattle  were  so  carried 
back  to  their  pastures,  put  his  mark  upon  them,  there  m^ 
have  been  some  room  for  contending  that  this  amounted  toi 
taking  of  possession  ;  but  nothing  of  this  kind  took  place.  He 
argues,  no  doubt,  that,  as  the  cattle  had  all  previously  nwrii 
upon  them,  by  which  they  were  easily  distinguishable,  vA 
new  marking  would  have  been  preposterous ;  and  thence  cob* 
eludes  that  the  property  passed  without  it  But  he  overio<4i 
that  the  purpose  of  applying  the  buyer's  mark  in  such  a  crt 
is  not  to  distinguish  the  animal  from  others  of  the  same  tisA 
but  to  point  out  that  it  has  become  the  buyer's.    It  produces  iti 
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3cts  only  as  a  symbolical  taking  of  possession,  and  as  indicat-       i^<» 

;  that  if  the  article  is  allowed  still  to  remain  with  the  seller,      Bbucol 

•emains,  not  as  his  property,  but  as  a  deposit,  or  the  subject  juiy"77i882. 

location. 

Solding,  therefore,  that  there  was  no  difficulty  at  the  time 

;he  sale,  the  second  and  more  difficult  question  comes  under 

sideration.  Was  Mr.  Rennie,  or  those  acting  for  him,  jus- 

ible  in  refusing  to  deliver  when  called  upon  ?     If  they  were 

so,  then  their  refusal  was  evidently  a  wrong,  which;  as  it 
I  committed  solely  with  a  view  to  the  interest  of  the  general 
y  of  creditors,  and  for  their  benefit  and  behoof,  cannot  be 
wed  to  avail  them  in  the  present  competition. 
)n  this  point  we  are  disposed  to  concur  in  the  law  as  laid 
m  by  the  late  Lord  President  Blair,  in  the  case  of  Brought 

V.  Aitchison — namely,  that   after   proclaimed  insolvency, 

bankrupt  can  legally  do  no  act  to  affect  or  change  the 
its  of  his  creditors  inter  se.  Having  called  them  together 
the  purpose  of  placing  the  administration  of  his  affairs  in 
r  hands  in  order  to  their  payment,  he  cannot  be  suffered 
rwards  to  do  anything  which  either  has  the  effect  of  bene- 
g  the  general  body  at  the  expense  of  an  individual  creditor, 
rhich  gives  to  an  individual  a  preference  to  which,  in  the 
ribution,  he  would  otherwise  have  had  no  right ;  and  as  the 
ng  thus  committed  is  done,  not  for  the  benefit  of  the  bank- 
t  himself,  who  can  in  general  have  no  interest  individually 
he  matter,  but  to  serve  that  of  the  creditors  meant  to  be 
mredy  they  are  not  entitled  to  profit  by  what  has  been  done 
their  behoof. 

iTe  think  the  general  doctrine  above  stated  is  strongly 
ported  by  a  decision  in  a  case  which  is  the  converse  of  the 
jent,  9th  July  1828,  Schuurmans  and  Sons  v.  Goldie^  6 
w  1110.  Here  the  bankrupt,  after  having  declared  his 
Ivency  by  a  circular  letter,  calling  a  meeting  of  his 
liters,  took  delivery  of  a  cargo  of  cheese,  which  he  had  or- 
3d  from  a  Dutch  mercantile  house ;  but  it  was  found  that 

creditors  in  general  were  not  entitled  to  profit  by  this 
ng ;  and  the  trustee  was  ordered  to  rank  the  sellers  pre- 
ibly  for  the  price.     There  was  this  peculiarity  no  doubt  in 

case,  that  a  copy  of  the  circular  letter,  addressed  to  an 
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i^o  agent  for  the  sellers  in  Leith,  was,  by  neglect  or  design,  kept 
BRUO&  back  after  those  to  other  creditors  had  been  sent^  so  that  it 
JuiyTJlsaa.  could  not  have  been  received  till  after  delivery  was  taken ;  and 
it  was  said  that,  if  the  agent  had  received  information  as  soon 
as  the  other  creditors  did,  he  might  have  stopped  the  goods  m 
transitu.  But  it  does  not  appear  that  the  delay  to  send  notioe^ 
granting  it  to  have  been  designed,  was  a  fraud  of  a  differal 
nature  from  that  of  taking  delivery  in  the  circumstances,  or 
that  the  general  body  of  the  creditors  was  entitled  to  profit  bf 
the  one  act  more  than  by  the  other.  And  we  see,  therefixv^ 
no  sufficient  reason  to  think  that  the  result  would  have  been 
different,  though  the  Dutch  house  had  had  no  agent  in  tUi 
country  to  whom  notice  could  have  been  sent. 

It  is  contended,  however,  that  in  the  present  case  no  lA 
was  necessary  on  the  part  of  Mr.  Eennie,  in  order  to  gift 
delivery  to  the  pursuer.  The  cattle  and  sheep  were,  it  ia  sait 
in  enclosures  which  were  open  to  the  public,  there  being  H 
locks  on  the  gates,  so  that  the  pursuer  might  have  taken  tboi 
away  without  applying  to  Mr.  Ronnie  at  all.  But  it  does  Bit 
appear  to  us  that  the  pursuer  could,  without  the  knowledge  tti 
consent  of  Mr.  Ronnie,  or  those  acting  for  him,  have  had  i 
right  to  enter  these  enclosures,  and  to  remove  the  stock  pastiu^ 
ing  there,  or  that  it  makes  any  difference  in  that  respect 
whether  the  gates  were  locked  or  not.  The  creditor,  in  ai 
obligation  to  deliver  a  specific  subject,  is  no  more  than  tf 
ordinary  creditor,  entitled  to  take  implement  at  his  own  haai 
without  the  consent  of  the  debtor  in  the  obligation.  He  Iff 
no  more  right,  without  this  consent,  to  take  a  horse  he  ta 
purchased  out  of  the  stable  of  the  seller  which  he  finds  unlodi* 
ed,  than  a  creditor  has  to  take  payment  of  his  debt  from  monef 
in  the  repositories  of  the  debtor,  if  he  shall  chance  to  find  theo 
open. 

But  if  the  seller's  consent  is  thus  necessary  before  he  ctt 
be  legally  deprived  of  the  possession,  the  giving  of  this  consent 
is  an  act  on  his  part ;  and  as  it  is  an  act  which  has  a  materiil 
effect  on  the  rights  of  his  creditors,  by  converting  the  personal 
right  to  claim  delivery  into  the  real  right  of  property,  it  is  oo» 
which  cannot  legally  take  place  after  a  declaration  of  insol- 
vency. 
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On  the  whole,  therefore,  though  the  pursuer's  case  is  cer-       i^a 
inly  a  hard  one,  we  are  disposed  to  think  the  interlocutor  of     bbuoi. 
e  Lord  Ordinary  well  founded,  and  that  it  ought  to  be  ad-  juiy~77i882L 
red  to.'' 

On  resuming  the  consideration  of  the  case,  Lords  President, 
lLObat,  and  Gillies,  intimated  that  they  agreed  with  Lords 
iSNLEE,  &c. ;  and  Lord  Craigie  concurred  with  the  Lord 
oticb-Clerk,  &c.  The  whole  fourteen  Judges  were  thus 
nally  divided,  and,  after  the  case  had  stood  over  for  some 
ne,  it  was  suggested  to  Lord  Craigie  by  the  majority  of  the 
»rds  of  the  First  Division,  that  his  Lordship  should  (as  was 
id  to  be  the  practice  in  England  in  such  circumstances)  with- 
Id  his  vote,  so  that  it  might  be  possible  to  pronounce  a  deci- 
>n,  against  which  the  losing  party  had  the  remedy  of  an 
•peaL  Lord  Craigie  adopted  this  suggestion,  and  the  foUow- 
j  interlocutor  was  pronounced  : — 

**  In  respect  of  the  whole  fourteen  Judges  being  equally 
rided  in  opinion,  and  Lord  Craigie  having  afterwards  agreed 
i  to  vote,  recall  the  interlocutor  submitted  to  review,  advo- 
te  the  cause,  and  in  respect  that  the  cattle  and  sheep,  for 
livery  of  which  the  original  petition  was  presented  to  the 
leriff  of  Haddington,  were  sold,  of  consent  of  parties,  and  the 
ice  consigned  in  the  Branch  of  the  Bank  of  Scotland  at  Had- 
Qgton,  to  abide  the  issue  of  the  cause,  prefer  the  advocator, 
lomas  Lang,  on  the  said  consigned  fund,  for  the  price  which 
a  said  cattle  and  sheep  brought  at  the  said  sale,  and  ordain 
e  holders  of  said  fund  to  make  payment  of  the  said  consigned 
ad,  with  the  interest  that  may  have  become  due  thereon,  to 
e  said  Thomas  Lang,  upon  an  ordinary  receipt,  with  a  stamp 
rresponding  to  the  sum  subscribed  by  him,  or  by  his  agents, 
this  cause,  and  grant  warrant  for  payment  thereof  in  his 
70ur  accordingly,  and  ordain  the  custodier  of  the  deposit 
ceipt  granted  for  the  said  consigned  fund,  to  deliver  it  up  to 
e  said  Thomas  Lang,  or  his  said  agents,  for  the  above  pur- 
ee ;  reserving  to  the  said  Thomas  Lang  all  claims  for  the  dif- 
rence  between  the  prices  paid  by  him,  and  the  prices  which 
B  said  cattle  and  sheep  brought  at  the  said  sale ;  and  for 
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1^0  difference  of  interest,  and  for  damages ;  and  to  the  respondent 
Bbuob.  and  the  creditors  of  Mr.  Rennie,  their  defences  thereto  as 
Juiyfri882.  accords.  But  in  the  particular  circumstances  of  this  case, o^ 
dain  the  advocator,  before  receiving  up  the  said  deposit  rece^ 
or  uplifting  the  consigned  fund,  to  find  sufficient  caution  to 
repeat  the  same  to  the  respondent  in  the  event  of  this  judg- 
ment  being  reversed  on  appeal  to  the  House  of  Lords :  Fin 
the  said  Thomas  Lang  entitled  to  expenses  both  in  this  Gov 
and  in  the  Inferior  Court,"  &c. 


Ill— GIBSON  V,  FORBES. 


July  9, 1888.       In  1821,  Sir  Charles  Forbes  of  New  and  Edinglassie  g«j 
"sT       an  order  to  Lyall  and  Cargill,  wine-merchants,  Edinburgh, 

11  Shaw  916.  a  pipe  of  port  wine,  which  was  part  of  their  stock.  He  direchl 
them  to  bottle  it  off,  and  put  it  aside  for  him.  This  was  dom 
the  price  of  the  wine  paid,  and  Lyall  and  Cargill  acknowled^ 
receipt  of  it  on  January  10,  1822.  They  subjoined  an  oblige 
tion  in  these  terms  : — "  We  acknowledge  to  have  in  keeping 
for,  and  belonging  to  you,  fifty-six  dozen  of  superior  old  port; 
and  promise  to  deliver  and  forward  the  same  to  order  as  mj 
suit  your  convenience." 

Lyall  and  Cargill  placed  the  wine  in  two  bins  in  their 
house,  marked  Nos.  90  and  91,  and  afterwards,  Nos.  133  nl 
134.     In  their  bin-book,  containing  an  account  of  the  stoAift 
the  bins,  the  following  entry  was  made  : — 

"  Bin,  No.  90. 

Doz.    Bot       Dto.  BA 

**  1822.  February  14.  By  port,  C.  Forbes,       0     0       28    8 
July  1.  To  bin-book.  No.  4,     28     8        0   0 

"  Bin,  No.  91. 

Doi.     Bot       Dot   Bd 

"  ]  822.  February  1 4.  By  port,  C.  Forbes,       0     0       28    6 
July  I.  To  bin-book,  No.  4,     28     6        0    O' 
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The  precise  contents  of  these  bins  were  57^  dozen.  The  Qibsoh 
:cess,  aboTe  56  dozen,  as  specified  in  Lyall  and  Cargill's  Foum 
iter,  was  said  by  Sir  Charles  Forbes  to  arise  from  a  practice  juiy'gjisss. 

the  wine  trade,  to  allow  a  surplus  for  breakage,  &c.,  so  that 
B  whole  wine  in  the  two  bins  were  sold  to  him. 
These  entries  were  regularly  transferred  in  the  successive 
i-books  till  1826.  In  January  1826,  Lyall  and  Cargill  ad- 
Bssed  this  letter  to  Sir  Charles  Forbes  : — "  We  observe  that 
ur  pipe  of  port  which  lays  in  our  cellars  is  now  of  such  an 
e  that  it  could  not  be  removed  to  the  distance  you  proposed, 
thout  breaking  the  crust.  The  quantity  is  fifty-six  dozen ; 
d,  should  it  be  agreeable  to  you,  we  would  be  happy  to  re- 
ice  it  with  sixty-nine  dozen  of  choice  1820's,  or  22's,  being 
I  per  cent,  upon  the  quantity,  on  account  of  the  four  years  in 
ttle.  We  take  the  liberty  to  submit  this  proposal,  as  the 
ne  we  expected  an  order  for  the  forwarding  of  your  wine  for 
e  purpose  you  had  then  in  view  is  so  long  past.  The  ex- 
inge  may  therefore  be  a  convenience  to  you  ;  and  we  need 
t  say  that  the  old  wine  would  be  an  acquisition  to  the 
wchant," 

Sir  Charles  did  not  return  any  answer  to  this  letter  for  about 
0  years,  at  which  time  he  was  accidentally  reminded  of  the 
*cumstance,  and  Lyall  and  Cargill  received  notice  through 
e  nephew  of  a  Colonel  Cuningham,  that  Sir  Charles  was 
idy  to  comply  with  their  request.  Lyall  and  Cargill  then 
Id  part  of  the  old  wine,  and,  in  the  months  of  May  and  June, 
ey  bottled  off  two  pipes  of  port  wine,  and  placed  them  in  the 
38  marked  Nos.  75,  76,  77,  and  78.  The  bin-book,  subse- 
lent  to  1826,  was  eventually  lost,  after  the  sequestration  of 
rail  and  Cargill,  by  their  trustee.  But  Sir  Charles  averred 
at  the  new  wine  had  been  as  specifically  appropriated  to  him 

the  old  ;  and,  in  particular,  that  bins  75,  76,  and  78,  con- 
ined  precisely  72  dozens  of  wine,  being  the  quantity  set  apart 
r  him,  together  with  the  surplus  allowed  by  the  practice  of  the 
ine  trade  for  breakage,  &c. 

In  taking  stock  annually,  Lyall  and  Cargill  separated  the 
ine  sold  to  Sir  Charles  Forbes,  from  the  Company  stock.  In 
6  last  account  of  stock,  taken  on  the  1st  of  July  1828,  they 
•st  stated  the  aggregate  amount  of  all  the  stock  in  their  bins 
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GnsoH      at  629  dozen  ten  bottles,  valued  at  £874,  58.  9d.,  and  then 

FouEs.      they  deducted  70  dozen  in  bins  75,  76,  and  78,  valued  at  £101, 

JuItMSSs.  lOs-'  leaving  the  Company's  stock  stated  at  559  dozen  tei 

bottles,  value  £772,  15s.  9d. 

At  t)ie  statutory  examination  of  Mr.  Car^l,  which  afi«>« 
wards  took  place,  he  deponed  that  the  wine  thus  deducted  to 
the  new  wine  of  Sir  Charles  Forbes. 

On  the  7th  of  August  1828,  Lyall  and  Cargill  wrote  to  Sir 
Charles,  then  in  London,  in  these  terms : — "  We  now  take  tin 
liberty  of  requesting  your  instructions  with  regard  to  the  sixtf* 
nine  dozen  of  port  wine,  which  we  bottled  for  you,  agreeakfy 
to  the  directions  we  received  through  Colonel  Cunin^um'i 
nephew,  and  in  exchange  for  the  fifty-six  dozen  of  old  port 
which  lay  in  our  cellars.  Should  it  be  your  intention  to  haY8 
the  sixty-nine  dozen  removed,  we  should  be  glad,  while  tti 
season  is  favourable,  to  forward  it  accordingly." 

No  answer  was  returned,  and  on  26th  August  Lyall 
Cargill  wrote : — "  With  reference  to  our  letter  of  the  7th 
we  beg  to  advise,  that  circumstances  have  occurred  to  mab 
incumbent  upon  us  to  forward  your  69  dozen  of  port  irae«| 
above.  We  have  instructed  the  Shipping  Company's  agent  ia 
London  to  keep  the  ten  casks  at  their  wharf,  till  he  reoeif* 
your  orders  as  to  the  destination  you  may  wish  for  them,  whidk 
please  to  attend  to." 

A  bill  of  lading  was  prefixed  to  the  letter,  LyaJl  and  Caigl{ 
having  previously  shipped  the  port  for  London.  On  its  arrifil 
there  Sir  Charles  placed  it  in  his  cellars.  On  11th  Septeraht 
1828,  the  first  deliverance  was  written  on  a  petition  for  8eq» 
tration  of  the  estates  of  Lyall  and  Cargill,  and  sequestratio 
was  awarded  on  the  20th.  Mr.  Archibald  Gibson,  accountant» 
was  appointed  trustee,  and  he  raised  an  action  of  reduction,  on 
the  Act  1696,  c.  5,  against  Sir  Charles  Forbes,  concluding  to 
have  the  transaction  set  aside  as  an  illegal  preference  granted 
in  satisfaction  of  a  prior  debt,  and  within  sixty  days  of  bank- 
ruptcy. 

Pleaded  by  the  Pdbsuer. — 1.  The  wine  ordered  in  1821 
never  became  the  real  property  of  Sir  Charles  Forbes.  Delivery 
was  essential  to  transfer  property  to  a  purchaser.     The  entry 
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the  wine  in  the  books  of  the  sellers,  under  the  name  of  the      Ontcw 
chaser,  and  the  placing  of  it  in  special  bins,  were  merely      Fobbm. 
otaneous  acts  on  the  part  of  the  seller,  to  wliich  the  buyer  jui^^sss. 
;  no  party.     But  there  were  no  termini  habiles  for  delivery, 
[  or  symbolical,  unless  there  were  two  parties  to  the  act,  one 
rhom  represented  the  giver,  and  the  other  the  receiver.    Sir 
ti'Ies  had  done  nothing,  by  himself  or  by  any  representative, 
ch  amounted  to  a  taking  of  delivery.     There  was  no  neces- 
of  trade,  nor  any  other  circumstance  in  the  case,  to  justify 
thing  less  than  legal  delivery,  being  held  as  a  substitute  for 
very. 

!.  The  69  dozens  of  wine  bottled  in  1828,  were  open  to 
ry  objection  stated  against  the  older  wine.  They  were  liable 
his  farther  observation,  that  they  were  not  individualized  as 
pacific  subject  in  the  same  degree.  Indeed,  so  little  was 
I  the  case,  that  Lyall  and  Cargill  still  possessed  sufficient 
trol  over  the  wine,  and  sufficient  property  in  it,  to  have  been 
}  to  sell  it  to  any  purchaser,  and  to  make  an  effectual  do- 
ry to  him ;  and  had  the  whole  of  the  wine  been  lost  in  their 
ar,  it  would  have  been  open  to  Sir  Charles  to  plead  that  the 
\  was  not  his,  but  theirs.  In  these  circumstances,  had  the 
16  remained  in  the  hands  of  Lyall  and  Cargill  at  the  date  of 
bankruptcy,  the  delivery  of  it  could  not  have  been  demand- 
by  Sir  Charles  Forbes  from  the  trustee.  But  the  spon- 
eous  act  of  Lyall  and  Cargill,  in  despatching  the  wine,  being 
bin  sixty  days  of  their  bankruptcy,  placed  him  in  no  better 
lation  than  if  the  bankruptcy  had  actually  preceded  its 
patch.  The  bona  fides  of  Sir  Charles  was  not  disputed ;  but 
t  did  not  affect  the  question,  which  resolved  into  a  want  of 
rer  on  the  part  of  the  bankrupts  to  create  a  preference. 

i^LKADED  BY  THE  DEFENDER. — 1.  The  pipe  of  wino  in  1821, 
T  being  set  apart  in  special  bins  for  Sir  Charles  Forbes,  and 
rked  in  the  bin-book  as  his,  and  struck  out  of  the  Company's 
;k,  was  passed  to  him  as  bis  real  property.  From  that  time, 
dl  and  Cargill  merely  held  the  custody  as  his  agents,  or 
itees,  and  no  creditors  of  theirs  could  plead  a  higher  right, 
ras  consistent  with  the  universal  practice  of  the  wine  trade, 
t  the  seller  should  allow  wine  bought  by  a  customer  to  lie 
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Gibson      and  ripen  for  some  time  in  his  warehouse.     But,  in  the  usage 
Fo&m.      of  that  trade,  the  acts  of  separation  from  the  seller's  stock,  aal 
juiylTisss.  appropriation  of  it  in  the  seller's  books,  to  the  purchaser,  wi 
held  equivalent  to  real  delivery  ;  and  this  was  necessary,  in 
state  of  the  trade,  and  ought  to  be  allowed  by  courts  of  law 
good  delivery. 

2.  The  wine  of  1828  was  precisely  the  surrogate  of  that  i 
1821,  and  the  rights  of  parties,  in  relation  to  it,  stood  on 
same  footing.  If  any  power  remained  in  Lyall  and  Cargill 
have  sold  the  wine  to  a  third  party,  (which  however  was 
admitted,)  it  could  only  have  been  on  the  footing  of  ostei 
ownership,  and  not  from  their  retaining  any  real  right  of  pro*] 
perty.  But  they  would  have  been  guilty  of  a  gross  fraud  a 
attempting  it.  As  little  could  their  creditors  attempt,  ^ 
resolved  into  the  same  thing,  as  a  second  sale,  by  making 
defender  pay  the  price  over  again  to  them.  Sir  Chai-les 
even  have  vindicated  the  wine  from  the  trustee,  if  undeli?( 
at  the  date  of  the  bankruptcy.  And,  at  all  events,  as  bis 
j^des  was  not  disputed,  he  was  entitled  to  keep  his  own 
when  he  received  it.  On  the  principle  of  novum 
(which  depended  on  the  original  nature,  and  not  on  the 
date  of  a  transaction,)  such  delivery  was  not  challengealM 
though  made  within  the  sixty  days.  But  farther,  in  any  riflij 
of  this  question,  the  Act  1696,  c.  5,  was  inapplicable.  It 
not  the  case  of  a  debtor  granting  satisfaction  to  a  creditor  for 
prior  debt ;  but  of  one  delivering  an  individual  corpus  or  9^ 
ject  in  implement  of  a  specific  obligation.  Payment  of  a  moHf 
debt  was  not  reached  by  the  Act ;  and  as  little  should  ptj* 
ment  (or  proper  solution)  of  any  other  obligation,  if  made  in 
the  precise  manner  which  was  proper  to  the  obligation,  aai 
agreed  on  from  the  first ;  such  as,  by  delivering  an  indiridmi 
corpus  or  subject  which  the  seller  had  onerously  bound  himself 
to  deliver. 

Lord  Moncreiff,  Ordinary,  "  Assoilzied  the  defender,  and 
found  him  entitled  to  expenses." 

In  a  Note  his  Lordship  observed  : — "  On  the  one  hand  it  i» 
clear,  that,  on  the  part  of  the  defender,  there  was  the  moet 
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Feet  bona  fides  in  the  transaction  brought  under  challenge.  Omsoir 
had  bought  the  original  pipe  of  wine  many  years  ago  :  He  FoBKa. 
I  paid  the  price  at  the  time ;  and  the  wine  had  been  laid  jniy'visss. 
le  for  him  in  particular  bins, — had  been  marked  as  his  pro- 
ty  in  the  books  of  the  merchants, — ^and  had  been  excluded 
n  their  stock  in  the  accounts  made  up  from  time  to  time. 
3  merchants,  for  mutual  convenience,  proposed  that  this  wine 
►uld  be  replaced  by  wine  of  later  vintages.  The  defender, 
a  friend,  verbally  consented  to  this  measure,  and  it  was  car- 
1  into  eflfect,  the  quantity  of  new  wine  to  be  given  being 
ty-nine  dozen.  This  was  done  two  years  before  the  bank- 
rtcy.  The  bin-book  for  the  particular  period  has  been  lost 
the  hands  of  the  trustee  since  the  bankruptcy,  as  it  is  ad- 
tted  to  have  been  delivered  over  to  him  by  the  bankrupts, 
ct  as  it  appears  that,  in  taking  stock  on  the  1st  July  1828, 
B  bankrupts  excluded  seventy  dozen,  as  in  three  specified 
18 — as  Mr.  Cargill,  in  his  examination  under  the  Statute, 
lies,  that  that  wine  excluded  was  the  property  of  Sir  Charles 
jrbes — ^and  as  it  is  farther  expressly  stated  in  the  memorial 
r  the  trustee  (engrossed  in  the  Sederunt-book),  that  the  wine 
B8  entered  in  the  whole  series  of  the  bin-books,  down  to  the 
jquestration,  as  belonging  to  Sir  Charles  Forbes — ^the  Lord 
rdinary  thinks  that  it  must  be  assumed  that  it  was  so  entered 
the  bin-book  which  is  amissing.  The  bankrupts  having  at 
8t  shipped  this  wine  for  the  defender,  giving  him  notice  sim- 
y  that  circumstances  had  occurred  which  rendered  it  incum- 
mt  on  them  to  forward  it,  he  received  it  into  his  private  cellar 
London.  Certainly  in  this  the  defender  was  fully  justified. 
On  the  other  hand,  the  wine  remained  in  the  cellars  of  the 
tnkrupts  till  the  26th  August  1828  ;  and  their  estates  were 
questrated  on  the  20th  September.  The  actual  shipment  of 
e  goods,  therefore,  was  within  sixty  days  of  the  notour  bank- 
ptey.  It  is  also  clear  that  Lyall  and  Cargill,  in  forwarding 
e  wine,  did  so  in  apprehension  at  least  of  an  approaching 
Lukruptcy,  and  in  order  to  give  the  defender  any  benefit  he 
>ul(i  derive  from  the  actual  possession  of  it.  The  Lord  Or- 
nary  is  humbly  of  opinion,  that,  as  this  was  done  openly  and 
ithout  concealment,  and  was  immediately  made  known  to 
eir  creditors,  and  as  the  defender's  responsibility  was  un- 
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GiBflON      doubted,  the  bankrupts  only  did  that  which  was  honest  in  plae- 

FoBSM.      ing  the  defender  in  the  position  in  which  he  now  stands.   Bri 

juiy'viBss.  ^^^  question  still  returns,  Whether,  under  the  strict  lawoftki< 

Act  1696,  the  goods  can  be  reclaimed  ? 

The  case  was  argued  to  the  Lord  Ordinary  on  both  sickii 
on  the  supposition  that  the  actual  shipment  and  receipt  of  d* 
goods  before  the  sequestration  make  no  difference  on  the  quaf* 
tion,  and  that  it  would  have  been  the  same  if  Sir  Charles  Foite 
were  now  demanding  delivery  from  the  trustee.  The  Lori 
Ordinary  is  not  prepared  to  assent  to  this  proposition.  He  i 
not  satisfied,  that,  in  such  circumstances  as  here  occur,  the  pir 
chaser  may  not  have  a  legal  and  just  advantage  by  the  nebai 
possession  given  him.  It  remains  for  the  trustee  for  credfton 
to  shew  that  this  delivery  is  liable  to  be  reduced  under  thepn- 
visions  of  the  Act  1696  ;  and  this  may  not  be  the  sameqm 
tion  which  would  arise  if  no  delivery  had  been  made,  anymfl 
than  it  is  the  same  question,  where,  in  an  ordinary  sale  fif 
price  paid,  the  goods  have  been  instantly  delivered,  and 
they  have  not  been  delivered  at  the  date  of  the  bankruptcy; 
the  same  question,  where  a  security  having  been  ex 
stipulated  at  first,  it  has  only  been  completed  within  the  six^ 
days,  and  where  it  has  never  been  granted  at  all. 

The  case  on  its  merits  involves  two  points  : — 1.  Is  the 
to  be  considered  as  actually  delivered,  though  lying  in  the  cek 
lars  of  the  venders,  by  the  payment  of  the  price,  the  placing* 
the  wine  in  the  three  bins,  and  the  entries  of  it  in  the  boob 
The  pursuer  makes  a  specialty  from  the  fact,  that  there 
seventy-two  dozens  in  the  three  bins,  the  difference  between  Art 
and  sixty-nine  exceeding,  as  he  states,  the  quantity  general^ 
allowed  for  breakage.  The  Lord  Ordinary  attaches  no  VBr 
portance  to  this  fact,  it  being  clear  that  it  was  specific  wine 
that  was  allotted,  and  that  it  was  the  wine  in  those  bins,  « 
distinguished  from  the  rest  of  the  stock.  Laying  this  asid^ 
the  question  is  still  very  difficult,  whether  it  is  to  be  held  tW 
the  wine  so  situated  is  to  be  considered  as  actually  deliverei 
Mr.  Bell  has  decided  the  point  against  the  dehvery,  in  the  ver 
case  of  a  cask  of  wine,  at  least  as  between  merchant  and  ^le^ 
chant,  though  he  refers  to  no  authority.  There  is,  in  the  pT^ 
sent  case,  a  strong  averment  of  practice  in  the  trade,  whiA 
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robably  could  be  made  out  to  a  great  extent.  But  this  is  not  gmoh  • 
imitted,  and  would  require  trial,  if  relevant.  Under  any  view  Fobbb. 
F  the  practice,  it  could  not  be  held  that  the  property  was  so  jxaj^T^s^^. 
ransferred,  that  a  sale  by  Lyall  and  Cargill  to  a  third  party  in 
ona  fide  would  not  have  been  good  ;  and  though  this  might 
ossibly  be  resolved  into  the  principle  of  ostensible  ownership, 
\  would  be  difficult  to  say  that  the  power  of  selling  with  effect 
Id  not  in  some  measure  depend  on  their  original  possession  as 
roprietors.  Although,  therefore,  the  Lord  Ordinary  is  not 
vepared  to  deny  the  point,  if  a  clear  and  universally  known 
vactice  of  the  trade  were  established,  he  has  great  difficulty  in 
kolding  that  the  wine  was  actually  delivered  while  it  lay  in  the 
(pen  bins  of  Lyall  and  Cargill.  2.  But  he  is  of  opinion  that 
he  case  does  not  properly  depend  on  this  point.  He  thinks 
liat  the  real  question  is.  Whether  the  wine  was  so  situated 
lader  the  transactions  of  the  parties,  that  the  bankrupts  were 
Rirranted  in  giving,  and  the  defender  had  a  right  to  receive 
Inplete  delivery  of  it  1  The  Act  1696  requires  no  proof  of 
And.  But  it  is  not  every  delivery  of  goods,  or  grant  of  a  right 
^littiin  the  sixty  days,  which  is  within  its  reach.  It  relates  to 
•ctB  or  deeds  for  satisfaction  or  security  of  prior  debts.  But 
acts  in  fulfilment  of  previous  specific  obligations  are  lawful. 
Delivery,  where  the  party  has  no  right  to  refuse  it,  that  is,  of  a 
^)ecific  article  or  thing,  previously  agreed  upon  and  paid  for,  is 
in  quite  a  different  situation  from  the  delivery  of  any  goods  in 
Jayment  or  satisfaction  of  a  prior  debt  not  at  all  connected 
'^th  them.  In  the  one  case,  the  insolvent  simply  does  his  duty 
to  a  party  who  never  agreed  to  be  his  creditor  on  general  re- 
sponsibility ;  in  the  other,  he  gives  a  preference  of  one  general 
creditor  over  another. 

The  Lord  Ordinary  humbly  thinks  that  it  would  be  against 
^  equity  to  permit  the  creditors  of  a  bankrupt  to  take  advan- 
tage of  that  which,  if  done  by  the  -bankrupt,  would  be  a  great 
fraud.  If  Lyall  and  Cargill  had  sold  the  wine  in  question  to  a 
third  party  who  was  in  bona  fide^  the  sale  might  have  been 
good,  but  it  would  have  been  a  disgraceful  fraud.  But  the  very 
'east  of  their  responsibility  was,  that  they  held  the  wine  as  a 
special  and  segregate  deposit  in  trust.  They  put  it  out  of  their 
^k  ;  they  declared  it  in  their  books  to  be  the  property  of  Sir 
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•  Gibson      Charles  Forbes.     Could  the  creditors  have  taken  it,  if  it  had  I 
FoBBM.      been  still  in  the  cellars,  without  being  subject  to  this  plait| 

JuiyMSss.  obligation  of  equity  ?     Creditors,  indeed,  are  not  liable  to  i 
the  obligations  of  a  bankrupt,  but  they  are  liable  to  obligati(K 
of  trust  or  deposit,  where  they  are  specific.    Eren  money,  wh 
it  is  in  any  way  ear-marked  or  traceable,  as  held  by  a  titles 
agency  or  trust,  has  been  awarded  to  the  true  owner, 
the  separation  is  distinct,  and  the  title  of  property  appears  J 
the  books  of  the  bankrupts.     The  Lord  Ordinary  is  unable  t 
think  that  they  could,  on  any  principle  of  justice,  have  ] 
implement,  even  though  the  wine  had  not  been  in  the  defend 
actual  possession  before  the  bankruptcy. 

But  he  still  cannot  come  to  the  opinion,  that  the 
received  by  the  defender  in  bona  fide  before  the  bac 
ought  to  go  for  nothing.     The  Act  1696  is  a  most  valu 
Statute,  and  must  always  receive  fiill  and  fair  effect ; 
ought  not  to  be  made  the  instrument  of  such  injustice  asi 
deprive  a  man  of  that  which  has  truly  been  his  property  I 
years,  purchased  and  paid  for,  merely  because  those  to ' 
he  has  entrusted  it  have  done  a  plain  act  of  honesty  in  | 
it  up  to  him,  when  they  have  reason  to  fear  trouble  to  1 
from  their  continuing  to  hold  the  custody  of  it.     This  is 
satisfaction  or  security  of  a  prior  debt,  but  the  discharge  of^ 
specific  duty,  fully  exigible,  and  in  the  precise  way  stipn 
It  is  the  delivery  of  that  which  does  not  belong  to  the 
but  to  another. 

The  Lord  Ordinary  thinks  it  unnecessary  to  advert  talh| 
case  of  Broughton  v.  Aitchison,  all  the  bearings  of  tbatca*^ 
having  been  so  recently  under  the  view  of  the  whole  Court." 

The  pursuer  having  reclaimed,  the  Court  ordered  Casesi 
which  were  laid  before  the  whole  Court,  together  with  the  W' 
lowing  questions  : — 

1.  Under  the  circumstances  stated  in  the  Record,  Is  the  win* 
in  question  to  be  held  as  delivered  to  Sir  Charles  Forbes,  white 
in  the  cellars  of  Lyall  and  Cargill,  so  as  to  have  entitled  hiai 
to  claim  it  in  a  question  with  their  creditors  ? 

2.  Is  the  shipment  to  Sir  Charles  Forbes,  within  sixty  daj» 
of  the  bankruptcy  of  Lyall  and  Cargill,  of  the  wine  which  ^ 
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their  cellars,  in  the  circumstances  stated  in  the  record,  a      Gibbon    • 
Bsaction  reducible  under  the  Act  1696,  as  in  satisfaction  or     Fobbw. 
urity  of  a  prior  debt  ?  juiyvi^sa. 

DoRDS  Justice-Clerk,  Glbnleb,  Cringletib,  MbadowBank, 
I  MoNCRBiFF,  returned  this  opinion — 
'  Query  1.  Though  we  are  sensible  that  this  question  is 
mded  with  difficulty,  we  are  on  the  whole  of  opinion,  that, 
br  the  circumstances  stated  in  the  record,  the  wine  in  ques- 
I  is  to  be  held  as  delivered  to  Sir  Charles  Forbes,  while  iu 
cellars  of  Lyall  and  Cargill,  so  as  to  have  entitled  him  to 
m  it  in  a  question  with  their  creditors. 
X  is  clear  that  the  pipe  of  wine  first  ordered  was  laid  aside 
h  particular  bin,  and  completely  separated  from  the  stock  of 
ill  and  Cargill.  It  was  expressly  marked  in  the  bin-book 
tbe  property  of  Sir  Charles  Forbes :  It  was  excluded  from 
if  stock  in  the  account  of  stock  which  was  made  up  soon 
pr ;  and  in  all  the  subsequent  stock  accounts,  it  was  either 
^gether  excluded  or  expressly  deducted :  And  the  com- 
ly,  in  informing  the  defender  that  they  had  executed  his 
fer,  expressly  acknowledged  that  they  had  the  wine  '  in 
rping  for  and  belonging  to  you/  We  therefore  think,  that, 
be  question  had  related  to  that  wine,  it  must  have  been  held, 
t»  the  price  being  paid,  and  the  duties  thereon  payable  to 
remment  consequently  discharged,  the  wine  had  become  the 
iial  property  of  Sir  Charles  Forbes,  notwithstanding  that  it 
I  remained  in  the  cellars  occupied  by  the  merchants,  under 
B6  definite  circumstances,  for  the  convenience  and  accom- 
iation  of  the  owner. 

We  are  farther  of  opinion,  that  the  effect  of  the  subsequent 
&ngement,  by  which  a  different  pipe  of  wine  was  substituted 
exchanged  for  that  first  sold,  was  to  place  the  second  parcel 
cisely  in  the  same  situation,  in  point  of  law,  in  which  the 
t  previously  was.  The  proposal  made  by  Lyall  and  Cargill, 
tlieir  letter  of  28th  January  1826,  in  which  they  describe 
old  wine  as  *-  your  pipe  of  port,  which  lies  in  our  cellars,' 
I  *  to  replace  it'  with  wine  of  1820  or  1822.  They  speak 
the  transaction  expressly  as  an  *  exchange,'  and  of  the  old 
te  as  '  an  acquisition  to  the  merchant.'  Then  it  appear, 
roL.  IL  2  L 
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Gibbon      that  the  defender  having  signified  his  assent  to  the  propod, 
F0BBX8.      the  quantity  of  new  wine  stipulated  was  again  laid  aside  0 
jaiyM883.  three  separate  bins  ;  and,  though  the  bin-book  has  been loeti 
the  hands  of  the  trustee,  we  think  that  it  must  be  held, 
the  circumstances  stated  in  the  record,  that  this  wine  was 
marked  in  the  bin-book  as  the  property  of  Sir  Charles  P 
We  attach  no  importance  to  the  specialty  founded  on  bj 
pursuer  in  this  matter,  in  regard  to  the  precise  quantity  in 
of  the  bins.     In  the  stock  account  made  subsequently,  the 
cise  wine  and  the  precise  quantity,  described  by  the  binSy 
again  deducted  as  being  the  property  of  the  defender.  In 
circumstances,  we  are  of  opinion  that  no  sound  distindioD 
be  made  between  the  situation  of  the  second  parcel  of  will 
point  of  law,  and  the  situation  of  the  first ;  and,  therefoi%' 
the  wine  referred  to  in  the  question  is  to  be  held  as 
been  delivered,  in  any  question  with  the  creditors  of  Lyafi 
Cargill. 

Query  2.  We  are  of  opinion,  that  the  shipment  to 
Charles  Forbes,  within  sixty  days  of  the  bankruptcy  of 
and  Cargill,  of  tHe  wine  which  was  in  their  cellars,  in  die 
cumstances  stated  in  the  record,  is  not  a  transaction  redocUl 
under  the  Act  1696,  as  in  satisfaction  or  security  of  a  pnf 
debt. 

This  question  proceeds   on  the   supposition,  that  the 
question  was  to   be  answered  in  the  negative.      Supposog^ 
therefore,  that  it  should  be  held  that  the  wine  was  not  \effSf 
delivered  while  it  lay  in  the  cellars  of  the  bankrupts,  thereat 
be  no  doubt,  that,  when  it  was  laid  aside  in  the  manner  «t 
forth  in  the  record,  the  price  having  been  previously  paid,dii 
claim  which  Sir  Charles  Forbes  had  to  actual  delivery  forth  of 
the  merchant's  cellars,  was  not  a  general  and  undefined  claitt 
to  delivery  of  a  certain  quantity  of  wine  of  a  particular  quafitft 
but  a  specific  and  positive  right  attaching  to  that  very  wine 
which  was  so  laid  aside,  marked  and  recognised  as  his  property. 
That  wine  was  the  specific  thing  bargained  to  be  delivered,  for 
and  on  account  of  the  price  paid.     In  this  point,  also,  we  hdi 
the  question  to  be  the  same  as  it  would  have  been  if  the  pipt 
first  laid  aside  had  remained  in  the  bin  where  it  was  deposited, 
till  the  date  of  the  letter  of  Lyall  and  Cargill,  intimating  thai 
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5  wiue  in  question  was  shipped.  For  the  old  wine  was  only  GiBao* 
en  up  by  the  same  transaction  by  which  the  new  was  de*-  pobbw. 
rited.  And,  therefore,  the  value  was  paid  unico  conteoctu  jxi\^\^zx 
h  the  specific  undertaking  to  keep  the  new  wine  as  the 
fender's  property,  and  to  give  it  into  actual  possession  at  any 
tnent  when  it  might  suit  the  defender  to  take  it.  And  it  is 
be  observed,  that  the  duties  on  the  wine  remaining  the 
le,  there  could  be  no  claim  available  to  the  officers  of  the 
enue,  as  against  the  wine  that  had  been  exchanged,  nor  any 
lit  to  include  that  specific  pipe  which  had  been  sold  and  paid 
as  a  part  of  the  merchant's  general  stock. 
\\xi  we  are  of  opinion,  that  this  is  not  a  case  to  which 
ler  the  letter  or  the  spirit  of  the  Act  1696  applies.  It  is 
the  case  of  anything  given  *  in  satisfaction  or  security  of  a 
)r  debt/  There  never  was  any  prior  debt  existing,  distinct 
D  the  specific  engagement  to  hold  and  deliver  this  subject, 
jonsideration  of  the  price  paid  in  the  moment  of  contracting, 
rthink  that  it  is  a  clearer  case  against  the  operation  of  the 
iate,  than  the  case  of  a  contract  for  the  loan  of  money, 
sre  it  is  pars  contractus,  that  a  specific  security  shall  be 
nted,  and  that  security  is  not  granted  or  completed  till 
bin  sixty  days  of  the  bankruptcy.  For  here  the  specific 
ig,  as  an  unum  quid,  is  not  only  defined  in  the  contract,  but 
ctually  separated  and  laid  aside  from  all  the  other  property 
lie  bankrupt,  that  the  party  may  take  full  implement  when 
pleases.  We  apprehend  that  the  defender  would  have  been 
itled  to  demand  and  compel  instant  delivery,  at  the  very 
e  when  the  wine  was  shipped ;  that  no  apprehension  of 
ikruptcy  would  have  justified  Lyall  and  Cargill  in  refusing 
and  that  no  other  party  could  by  any  means  have  inter- 
k1  to  prevent  it.  And  if  the  defender  was  entitled  at  that 
nent  to  compel  delivery,  we  are  of  opinion  that  the  delivery 
le  to  him  cannot  be  challenged. 

hir  opinion,  on  the  whole  is,  that  the  shipment  of  the 
e,  in  the  present  instance,  was  not  an  alienation  of  the  pro- 
\j  of  the  bankrupts,  in  satisfaction  or  security  of  a  prior 
t,  but  simply  the  completion  of  a  specific  contract,  in  which 
immediate  appropriation  of  this  wine,  and  the  obligation  to 
tsmit  it  to  the  purchaser,  when  required,  formed  the  direct 
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Gibson      counterpart  to  the  price  paid.     And  it  farther  appears  to  B^j 

FoRBia.      that  it  would  be  contrary  to  the  spirit  and  against  the  equj^l 

JuiyM833.  ^f  t^^  Statute,  to  hold  that  the  creditors  are  entitled  to i 

the  possession  bonajide  obtained  by  the  defender,  and  call  1 

the  property  as  being  legally  a  part  of  the  stock  of  the  1 

rupts  at  the  date  of  the  sequestration." 

Lord  Mackenzie  returned  this  opinion — 
"  Query  1.  I  think  this  question  must  be  answered  in 
negative.  The  original  wine  was  never  delivered.  The 
was  distinct  from  delivery,  and  constituted  only  a  jus  ad 
The  order  to  bottle  the  pipe  and  put  it  aside  for  the  bu; 
the  bottling  and  putting  it  in  sepai*ate  bins — ^the  giving 
that  the  former  had  been  done,  and  that  the  wine  was 
be  sent  to  the  buyer — the  entering  the  wine  in  the 
Lyall  and  Cargill  in  the  name  of  Sir  Charles  Forbes  and 
stock  of  the  Company — ^all  these  I  think  do  not  amont 
delivery.  For  still  the  wine  and  bottles  remained  eol 
under  the  power  of  Lyall  and  Cargill,  lying  in  their  cellar, 
as  they  would,  or  might  at  least  have  done,  if  no  sale  had 
place,  and  they  did  not  for  one  moment  pass  into  the  power tf 
the  buyer.  He  had  no  key  of  the  cellar.  He  had  nevw, 
any  one  for  him,  seen  the  wine  cask  or  bottles.  Nay,  he  lai 
not,  so  far  as  appears,  even  received  notice  of  the  place  of  4l 
cellar,  or  numbers  of  the  bins,  or  entries  in  the  books.  In  stolb 
nothing  was  done  that  might  not  equally  have  been  io0i 
though  the  price  had  not  been  paid,  and  the  Company  hi 
determined  not  yet  to  deliver  the  wine.  Suppose  that,  inatoid 
of  paying  the  price,  Sir  Charles  Forbes  had  written  to  Ljd 
and  Cargill,  that  he  had  put  the  money  into  a  purse,  ui 
placed  the  purse  in  one  of  the  drawers  of  his  own  bureau  fa 
them,  that  would  have  been,  I  think,  nearly  the  counterpart  rf 
what  was  done  in  regard  to  the  wine,  though  it  will  scarcdyte 
said  that  it  would  have  been  delivery  of  the  money.  WW 
passed  in  this  case,  in  short,  was  just  an  agreement  of  sale  of » 
particular  pipe  of  wine,  with  an  additional  agreement  that  i 
should  be  taken  care  of,  and  should  not  be  delivered  imn^ 
diately,  but  kept  by  the  seller  till  called  for.  We  must,  1  thiA 
in  this  question,  abstract  from  the  payment  of  the  price  and 
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»m  the  lapse  of  time.  It  is  manifest,  that  if  the  bottling  of  gmwh 
3  wine,  and  putting  it  into  bins  for  Sir  Charles  Forbes,  were  fo«bss. 
i  delivery  at  first,  they  could  not  become  delivery  by  his  juiy"9ri888. 
fing  the  price,  or  by  mere  lapse  of  time,  while  nothing  more 
8  done.  I  therefore  think  that  there  was  no  delivery  of  the 
ginal  pipe  of  wine.  There  was  not  only  no  ordinary  delivery 
m  hand  to  hand,  but  there  was  no  delivery  of  any  kind,  no 
inge  of  possession,  or  power  over  the  subject  held  by  the 
br,  into  possession  or  power  over  the  subject  held  by  the 
fer,  in  any  mode  or  form  whatever.  I  must  apply  to  that 
le  the  rule,  traditionibus  non  nudis  pactis,  transferuntur 
vm  dominia,  and  hold  that,  being  undelivered,  it  remained 
J  property  of  Lyall  and  Cargill,  and  never  became  the  pro- 
rty  of  Sir  Charles  Forbes.  Of  course  I  think  that,  in  refer- 
»  to  it,  or  to  the  part  of  it  remaining,  Sir  Charles  had,  and 
1^  no  title  to  claim  it  as  against  the  trustee  for  the  creditors 
Lyall  and  Cargill,  that  Company  having  become  bankrupt, 
b  question  put  is,  I  observe,  Whether  *  the  wine  in  question 
b  be  held  as  delivered  to  Sir  Charles  Forbes  V  That  seems 
allude  to  the  idea  that,  although  not  in  fact  delivered,  there 
gr  be  room  in  this  case  for  holding  the  property  to  have 
ised  without  delivery.  Now  I  see  no  siifiicient  grounds  for 
B.  Delivery  is  only  dispensed  with  when  it  is  impossible  to 
ike  it,  as  when  the  subject  is  already  in  the  hands  of  the 
piirer.  But  in  this  case  there  was  no  impossibility,  nay,  no 
Sculty,  in  giving  and  taking  delivery.  The  trouble  of  doing 
B  in  the  most  ordinary  and  perfect  way,  if  desired,  by  actu- 
f  putting  it  into  a  cellar  provided  by  Sir  Charles  Forbes,  or 
agent,  would  have  been  trifling ;  and  after  delivery  once 
de  to  Sir  Charles,  or  his  agent,  the  wine  might  have  then,  as 
,  been  deposited  for  safe  custody  with  Lyall  and  Cargill,  as 
;h  any  other  merchants.  This  piece  of  conveyancing  was 
loght  not  worth  while,  I  presume,  no  doubts  of  their  solvency 
jurring.  But  it  is  'too  much  to  say  that  the  law  must  bend 
any  difficulty  of  giving  delivery  in  cases  of  this  sort.  Nor 
old  it  affect  my  opinion  though  it  should  appear  to  be  the 
leral  practice  of  sellers  and  buyers  of  wine  to  act  in  the 
de  manner.  It  would  only  prove  that  the  risk  from  bank- 
rtcy  in  that  trade  had  not  been  felt  to  be  great.     As  to  any 
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GiBBoii  special  practice  of  holding  wine  to  be  transferred  in  proper^ 
PoEBw.  without  delivery,  I  never  could  regard  it.  It  could  only  shew 
juiy"^833.  that  for  some  time  a  number,  more  or  less  considerable,  of  ma^ 
chants  in  one  department  of  trade,  and  some  of  their  customei^j 
had  formed  a  wrong  opinion  on  a  point  of  law  which 
never  warrant  us  in  allowing  the  ancient  fundamental  rok 
conveyance  of  property  to  be  broken  up  and  changed  into 
mare  mdgnum  of  special  modem  customs,  in  which  every  set 
traders  legislated  for  themselves.  I  think,  therefore,  that 
in  respect  to  the  original  pipe  of  wine,  there  was  no  d( 
which  passed  the  property  of  it  into  Sir  Charles  Forbes 
gave  him  right  to  claim  it,  as  against  the  trustee  for  the  eNi>| 
tors  of  Lyall  and  Cargill. 

And  I  must  entertain  the  same  opinion  in  respect  lll(. 
sixty-nine  dozen  of  wine  which  were  surrogated  in  lieu  of  It 
original  pipe.  It  is  argued  that  the  claim  of  Sir  Chaiki^ 
these  sixty-nine  dozen  is  worse  than  his  claim  would  have 
to  the  original  pipe.  I  do  not  think  that  argument  sal 
though  there  is  something  more  of  difScudty  in  shewing 
this  quantity  of  sixty-nine  dozens  was  individualized,  and 
aside  as  the  wine  of  Sir  Charles  Forbes,  than  there  was  in  i# 
tion  to  the  pipe.  On  the  whole,  however,  I  think  the  onejat 
came  into  the  same  situation  as  the  other.  But  certainly  IJl 
not  think  his  right  to  this  last  any  better,  and  therefore  I » 
peat,  as  to  it,  the  opinion  I  expressed  regarding  the  other* 

Query  2.    I  think  the  second  question  must  be  answeredi 
the  affirmative.     The  wine  being  still  the  undelivered  property 
of  Lyall  and  Cargill,  the  right  of  Sir  Charles  Forbes  undw'fc 
sale  was  ^.jus  ad  rein.     He  was  a  creditor — a  creditor  fori" 
livery  of  a  particular  movable  subject,  not  immediately  fa* 
sum  of  money ;  but  still  a  creditor.     In  this  situation  Ljd 
and  Cargill  became  bankrupt,  or,  what  is  the  same  thing,  tb 
sixtieth  day  prior  to  their  notour  bankruptcy  was  past    Afltf 
that,  I  think  they  had  no  power  to  deliver  the  wine  indiscbarji 
of  this  debt  due  by  them  to  Sir  Charles,  but  were  barred  Ij 
the  Statute  1696,  and  other  Statutes,  confirming  the  provision ef 
that  Act,  and  applying  them  to  cases  of  sequestration  of  bankrupt 
I  see  no  difference  in  this  question  between  deeds  done  <] 
or  after  bankruptcy,  and  deeds  done  within  sixty  days  befa« 


CONTBACT  OP  SALE.  535 

►tour  bankruptcy.  The  provision  of  the  Statute  declares,  Qib«w 
lU  and  whatsoever  voluntary  dispositions,  assignations,  or  fobbk. 
her  deeds  which  shall  be  found  to  be  made  and  granted  jai^gTisss. 
reedy  or  indirectly,  by  the  foresaid  dyvour  or  bankrupt,  either 
;  or  after  his  becoming  bankrupt,  or  in  the  space  of  sixty  days 
'  before  in  favours  of  his  creditors,  either  for  his  satisfaction  . 
r  further  security,  in  preference  to  other  creditors,  to  be  void 
id  null'  Deeds  therefore  which  are  under  this  Statute  void- 
ale,  if  done  at  or  after  notour  bankruptcy,  are  equally  so  if 
me  within  sixty  days  of  it.  And  the  question  is.  Whether 
lere  exists  an  exception  to  the  provision  of  this  Statute,  by 
iiich  a  debtor,  having  the  property  of  a  movable  subject,  but 
oond  by  obligation  to  deliver  it,  and  so  pass  the  property  to 
Dother  person  who  has  bought  it,  can,  under  this  Statute,  at 
r  after  bankruptcy,  or  within  sixty  days  before  bankruptcy, 
Bi{^ment  this  obligation  in  favour  of  the  creditor  'i 
I  Now,  I  am  not  satisfied  that  there  exists  any  such  excep- 
int  I  think  it  would  be  contrary  both  to  the  words  and  spirit 
tf  the  Statute  1696,  to  allow  a  debtor,  after  notour  bankruptcy, 
ar  within  the  sixty  days,  which  is  the  same  thing,  to  give  or 
withhold  a  preference  to  or  from  any  creditor  at  his  pleasure, 
ijr  granting,  or  declining  to  grants  implement  of  an  obligation. 
And  I  do  not  think  that  there  is  authority  sufficient  to  compel 
Die  to  do  this  violence  to  the  Statute.  I  see  that  there  has 
^n  in  practice  an  exception  from  the  provisions  of  this  Statute, 
idmitted  in  favour  of  nova  debita,  i.e.j  debts  which  were  newly 
ontracted  when  the  disposition  by  the  bankrupt  was  granted  ; 
Hd  I  am  aware  that  this  exception  has  been  stretched  widely 
y  decisions  that  I  should  not  now  think  of  overturning.  But 
do  not  think  that  there  is  anything  at  all  like  a  uniform  train 
f  decisions  carrying  the  exception  so  far  as  to  hold  that  every 
bligation  is  to  bo  viewed  as  novum  debitum  during  an  un- 
mited  extent  of  time,  in  reference  to  implement  of  it  by  the 
oluntary  disposition  of  the  debtor  after  notour  bankruptcy,  or 
ithin  the  sixty  days.  To  say  that  a  debt  is  to  remain  new 
)r  any  length  of  time  is  surely  a  contradiction  in  terms.  On 
lis  point  I  beg  leave  to  refer  to  the  opinion  of  Lobd  Corehouse 
I  the  case  of  Mansfield  v.  Walker^s  Trustees.  I  wish  only  to 
Id  one  observation  peculiar  to  the  present  case,  viz.,  that  in 
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ouwoa  this  case  I  consider  the  interval  between  sale  and  delivery  to 
PoRBii.  have  been  not  only  very  long,  but  to  have  been  intentionallj, 
jui/o,  1883.  ^^^  ^y  ^^^^  *^^  original  and  renewed  agreement,  made  so  If 
the  parties.  I  consider  the  agreement  to  have  been  an  agm^ 
ment  to  buy  new  wine,  but  not  to  take  delivery  till  it  should  h 
fit  fur  drinking,  and  wanted  by  the  buyer.  In  such  a  case  I 
consider  all  those  arguments  which  have  in  other  cas^  beei 
urged  as  to  the  delivery  or  disposition  given  by  the  delM 
being  in  truth  intended  and  considered  by  the  parties,  as 
as  in  the  loose  notions  of  ordinary  business,  as  immediate  <fei 
livery  or  disposition — I  say,  I  consider  all  such  arguments 
out  of  the  question.  If  we  admit  implement  of  an  obligatioi 
in  this  case  after  bankruptcy,  or  within  the  sixty  days,  we 
lay  it  down  that  in  all  cases  parties  have  only  to  constitotei 
jus  crediti  to  any  subject  or  right,  and  agree  to  delay  deli^ 
or  disposition  in  implement  of  this^w^  crediti,  in  order  to 
any  debtor,  after  any  number  of  years  whatever  shall 
passed,  to  grant  to  the  creditor,  if  he  pleases,  a  preferable 
veyance  of  that  subject  or  right  after  he  has  become  a  n( 
bankrupt.  Nay,  I  do  not  see  how  the  principle  can  stop 
even  of  the  case  of  an  obligation  or  jus  crediti  by  a  debtor  Krf* 
ing  him  to  make  a  disposition  omnium  bonorum  to  a  particoitf 
creditor  in  security  of  all  his  claims.  We  should,  I  think,  hi 
obliged,  in  consistency,  to  hold  that  implement  of  such  an  obft 
gation  after  bankruptcy  was  competent.  I  cannot,  therefcrtj 
carry  the  principle  of  novum  debitum  so  far  as  to  sustain  i 
voluntary  act  of  delivery  or  disposition  by  the  debtor  ite  5 
bankruptcy,  or  within  the  sixty  days.  And  I  see  no  o4<^ 
principle  of  exception  recognised  in  our  practice,  which  can  be 
alleged  to  be  ai)plicable  to  this  case.  It  is  argued,  indeed,  tW 
delivery  or  disposition  in  precise  implement  of  an  obligation  is 
not  a  voluntaiy  act  in  terms  of  the  Statute,  because  the  debtor 
is  expressly  bound  and  necessitated  to  do  that  very  act.  Tbat 
a])pears  to  me  to  be  a  plea  distinct  from  the  plea  of  nof^ 
debitum,  and  one  of  w^hich  I  do  not  see  any  recognition  in  (fi^ 
authorities  or  decisions  at  all,  except  in  some  expressions  im- 
ported to  have  been  used  in  the  late  case  of  Bontine.  Ad4 
with  all  possible  respect  for  those  Judges  that  are  reported  t# 
have  used  tlie  expressions,  I  cannot  adopt  it.     I  think  itftU*" 
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0U8.     A  debtor  after  bankruptcy,  (or  within  the  sixty  days,       Qaaon 
hich  is  viewed  as  the  same  thing  in  law,)  is  not  truly  bound      fobbu. 
» implement  any  one  obligation  by  granting  conveyances  in  juiyll/iess. 
•operty  or  security  to  any  one  creditor,  because  he  cannot  do 

without  prejudice  to  the  rest  of  his  creditors.  Neither  is  he 
cessitated,  so  as  to  take  away  his  voluntary  agency.    He  may 

liable  to  homing  and  caption  for  declining  to  convey  in  im- 
Bment  of  a  jus  crediti,  any  subject  or  right  in  property  or 
curity.     But  it  may  happen  that  such  diligence  may  bo  used 

the  instance  of  more  than  one  claimant  holding  a  jifs  crediti 

such  subject.  This  may  happen,  even  if  the  subject  be  an 
dividual  thing,  and  still  more,  if  it  be  a  quantity  of  anything. 
6w  then  can  a  disposition  to  one  of  these,  in  exclusion  of  the 
her,  be  viewed  as  necessary  ?  And  such  diligence  may,  at 
ly  rate,  be  met  by  honjing  and  caption  used  by  each  of  his 
■dinary  creditors  for  paA'ment  of  their  debts,  which  the  con- 
ying  away  of  any  valuable  subject  puts  out  of  his  power.  It 
iplain  that  the  bankrupt  debtor  cannot  escape  imprisonment 
f  granting  implement  to  one  creditor,  to  the  prejudice  of  the 
St,  more  than  by  refusing  it,  so  that  it  is  impossible  to  consi- 
er  the  risk  of  imprisonment  as  constituting  a  necessity  that 
Bprives  his  act,  giving  a  preference  to  one  creditor,  of  the 
uracter  of  being  voluntary.  I  conceive  the  word  *  voluntary' 
I  this  Act  to  designate  acts  of  conveyance  by  the  will  of  the 
sbtor,  generally,  in  contrast  to  acts  of  legal  conveyance  by  the 
lere  will  of  the  law,  in  regard  to  which,  creditors  were  to  be 
ft  on  a  fair  level  by  the  non-interference  of  the  bankrupt.  I 
lerefore  see  no  possibility  of  admitting  this  view,  which,  I  have 
Iready  said,  is  not  the  view  of  the  exception  from  the  Act 
696,  that  seems  to  me  to  have  been  recognised  to  whatever 
stent  in  our  practice." 

Lords  Medwyn  and  Corehouse  stated  that  they  '*  entirely 
oncurred"  in  the  opinion  of  Lord  Mackenzie. 

Lord  Fullerton  returned  this  opinion  : — 
'*  Query  1.  For  the  reasons  assigned  by  Lord  Mackenzie.  I 
^na  of  opinion  that  the  wine  in  question  cannot  '  be  held  as 
lelivered  to  Sir  Charles  Forbes  while   in  the  cellars  of  Lyall 
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GiBsoK      and  Cargill,  so  as  to  have  eotitled  him  to  claim  it  in  a  question 

FoBBtt.  with  their  creditors.' 
JniyMSSs.  ^'  ^^^  second  point  is  more  difficult,  and  the  opinion! 
have  formed  on  it  requires  some  explanation  : — I  think  tbat 
the  fifty-six  dozen  of  port  wine  originally  purchased  by  ^ 
defender,  and  entered  in  the  bin-books  of  Lyall  and  Oargillii 
belonging  to  him,  was,  though  not  delivered,  so  set  apart  bm 
the  general  stock  of  the  sellers,  as  to  form  a  specific  subject^rf 
which  he  was  entitled  to  demand  delivery  ;  and  upon  considff* 
ing  the  circumstances  appearing  in  the  record,  I  rather  thiidL 
that  the  sixty-nine  dozen  of  port  substituted  for  the  formei; 
must  be  held  to  have  stood  in  the  same  situation.  The  d^ 
der  having  paid  the  price,  the  obligation  to  deliver  was  qmto 
pure.  The  defender,  in  receiving  delivery,  stands  confessed^ 
clear  of  all  suspicion  of  collusion  with  the  bankrupts,  and  m 
not  even  cognizant  of  their  embarrassments  ;  and  the  questifli: 
is,  Whether  the  delivery  of  the  wine  in  such  circumstances  is  ti 
be  held  as  a  '  transaction  reducible  under  the  Act  1696,  asii 
satisfaction  or  security  of  a  prior  debt  V 

I  think  that  this  question  must  be  answered  in  the  nagi^ 
tive.  It  is  true  that  as  the  wine  was  not  delivered,  andu 
Messrs.  Lyall  and  Cargill  were  merely  under  a  personal  obligir 
tion  to  deliver  it,  this  obligation  may  be  correctly  termed  t 
debt ;  and  in  the  present  case  it  was  a  debt  of  some  standinj^ 
But  then,  according  to  the  same  phraseology,  the  delivery  mirt 
be  considered  as  the  payment  of  that  debt — the  extinction  rf 


the  obligation  by  the  appropriate  performance  ;  the  *  naiurA 
prestatio  ejus  quod  debetur/  In  relation  to  the  present  qn* 
tiou,  it  is  also  material  to  observe,  that  the  tender  of  such  pe^ 
formance  or  payment,  is  one  which  it  is  not  only  incumbent  on 
the  debtor  to  make,  but  on  the  creditor  to  receive  ;  and  which, 
consequently,  bars  all  farther  procedure  at  the  instance  of  the 
latter  against  the  former. 

Now,  it  appears  to  me  that  a  delivery  of  movables  of  this 
kind,  not  made  as  an  equivalent  or  substitute  for  the  paym^* 
of  a  different  debt,  but  forming  in  itself  the  specific  performance 
of  an  existing  obligation  so  to  deliver,  does  not  fall  within 
either  the  letter  or  the  spirit  of  the  Act  1696. 

The  Statute  is  directed  against  assignations,  deeds,  4c.,  hj 
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Ac  bankrupt,  *  in  favour  of  any  of  his  creditors,  either  for  their  Oibsob 
satisfaction  or  further  security,  in  preference  of  other  creditors/  Form. 
Fhere  is  nothing  said  of  payment,  and  looking  at  the  preamble  juiy'o^ssfl 
lad  declared  object  of  the  Statute,  I  think  that  the  term  '  satis- 
action'  was  used  in  that  sense  in  which  it  is  in  legal  language 
M)mmonly,  and  even  technically,  distinguished  from  payment : 
Batisiactum  autem  accipimus  quemadmodum  yoluit  creditor 
icet  non  sit  solutum/  &c.,  Digest,  13,  7,  /.  9.  *  PraBter  solu- 
"iofaem  in  specie,  plures  alii  sunt  modi,  quibus  vel  ipso  jure,  vel 
Mbem  ope  exceptionis  obligatio  toUitur,  et  liberatio  contingit, 
pata  saiisfactioy  compensatio,"  &c.—  Voet,  Lib.  46,  tit.  3,  s.  1 7. 
According  to  Pothier,  in  commenting  upon  the  first  of  these 
passages, — *  Observez  une  difF(6rence  entre  le  paiement  et  la 
iBtisfaction.  Le  d^biteur  a  le  droit  contraindre  le  cr^ancier  si. 
necevoir  le  paiement  de  la  somme  pour  laquelle  la  chose  lui  a 
U6  donn^e  en  natissement,'  &c.  *  Au  contraire,  on  ne  pent 
Utisfaire  au  cr^ncier  qui  n'est  pas  pay^,  qu'autant  qu'il  y 
Itasent/ — Pothier,  tom.  2,  p.  960.  But  what  is  of  more  im- 
|KHlance,  the  same  distinction  is  made  by  Loed  Stair,  in  writ- 
ing only  a  few  years  before  the  passing  of  the  Statute  : — *  The 
Bwre  proper  way  of  dissolving  obligations  is  by  performance, 
by  which  they  attain  their  effect,  and  that  is  either  by  payment 
or  consignation ;  the  more  improper  ways  are  acceptilation, 
compensation,'  &c.  And  when  he  comes  to  treat  of  acceptila- 
tioD,  he  proceeds, — '  Acceptilation  with  us  may  be  of  any  obli- 
gation, and  requireth  no  stipulation ;  but  as  the  acknowledg- 
ment of  payment  liberates  all  the  debtors,  so  the  acknowledgment 
of  any  satisfaction  which  imputeth  payment,  or  anything  ac- 
cepted as  equivalent,  hath  the  same  effect ;  and,  therefore,  we 
tee  more  the  term  of  satisfaction  than  acceptilation.*  In  an- 
other passage,  when  treating  of  the  Act  1621,  he  distinguishes 
in  the  same  way, — *  Where  a  debtor  of  an  entire  estate  pays  his 
lawful  creditor,  or  satisfies  him  by  dispositions  or  assignations.' 
According  to  the  sound  construction,  then,  of  the  letter  of 
tte  Statute,  it  appears  to  have  been  directed,  not  against 
Payment  in  the  proper  sense  of  the  term,  that  is,  the  actual  per- 
^iinance  which  the  creditor  was  bound  to  accept  of,  in  extinc- 
tion of  the  debt  as  originally  constituted,  but  against  satisfac- 
^on,  i,e.,  those  substitutes  for  such  actual  performance,  which 
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GiBsoa  could  only  be  the  result  of  a  new  and  voluntary  arraDgement 
FoBBn.  between  the  debtor  and  the  creditor.  The  same  conclusion  is 
JuiyM833.  d^ducible  from  a  consideration  of  the  spirit  of  the  Statute ;  fif 
although  it  might  be  reasonable  and  expedient  to  invalidate,  ob 
the  ground  of  constructive  fraud,  any  new  transaction  entered 
into,  a  short  time  before  bankruptcy,  with  the  consent  of  tie 
creditor,  for  the  satisfaction  of  a  debt  which  the  debtor  codd 
not  pay,  there  could  be  no  ground  for  subjecting  to  the  saoae 
penalty  that  payment  or  delivery  which  the  debtor  was  bound 
to  make,  and  the  creditor  to  accept,  by  the  force  of  the  original 
obligation. 

Accordingly,  on  the  one  hand,  I  am  aware  of  no  case  in 
which  delivery  of  movables  in  such  circumstances  has  been 
held  to  fall  under  the  Act  1696.  In  those  generally  refemd 
to,  viz.,  Forbes  v.  Debtors  of  Forbes,  27th  January  1 715 ;  ifflfi* 
son  1124  ;  and  Smith  v.  Taylor,  July  18,  1728,  Morison  1128{ 
and  Crawford  v.  Stirling,  Elchies'  Bankrvpt,  No.  28,  the  goodi 
were  delivered,  not  in  performance  of  any  previously  existof 
obligation  to  deliver,  but  truly  in  satisfaction  of  a  prior  mon^ 
debt.  On  the  other  hand,  in  the  most  comprehensive  class  of 
debts,  and  certainly  that  most  unequivocally  expressed  in  ftft 
Statute,  viz.,  money  debts,  payments  in  cash  are  sustained,  and 
I  confess  I  do  not  see  any  reasonable  ground  upon  which  thej 
can  be  so  sustained,  except  that  payment,  in  the  proper  sen* 
of  the  term,  is  not  struck  at  by  the  Statute.  The  reason  as- 
signed by  Lord  Elchies  in  the  case  of  Forbes  v.  Brehtt, 
January  26,  1751,  Elchies'  Notes,  p.  50,  '  there  are  no  words 
in  the  Act  1696  that  can  apply  to  payments  of  money  whickia 
not  in  the  sense  of  law  a  deed,'  is  clearly  unsatisfactory.  Ib 
the  first  place,  the  term  deed  might  just  be  as  aptly  applied  to 
the  delivery  of  money  as  the  deUvery  of  goods.  But,  secondly, 
this  ratio  is  completely  excluded  by  the  late  decision  of  Sp&fi 
V.  Dunlop,  30th  May  1827,  in  which,  on  a  remit  from  the  House 
of  Lords,  it  was  decided  that  a  payment  in  cash  by  a  bankrupt, 
is  reducible  under  the  Act  1696,  when  the  transference  of  the 
money  is  made  not  properly  in  payment,  Le.,  extinction  of  a 
money  debt,  actually  due,  but  in  security  of  a  debt,  which 
might  eventually  be  due,  by  the  party  who  paid,  to  the  party 
who  received. 
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The  only  intelligible  reason    for  generally  sustaining  pay-      oibsok 
lents  in  casb,  is  that  assigned  by  Lord  Bankton  : — '  The  Act      foum. 

here  likewise  understood  of  the  delivery  of  goods,  but  not  of  juiyUTisss. 
ijment  in  ready  money,  that  being  a  natural  extinction  of  the 
ebt/  The  same  explanation  on  the  subject  of  money  pay- 
lents  is  given  by  Mr.  Bell.  '  The  chief  ground  for  the  omis- 
on  of  payments,  in  the  enumeration  of  acts  challengeable  on 
}nstructive  bankruptcy,  most  probably  was,  that  payment 
eing  the  ordinary  way  of  discharging  obligations,  and  which 
oes  not  naturally  suggest  the  idea  of  embarrassment  or  insol- 
ency,  it  was  right  to  hold  it  as  effectual,  unless  proved  to  be 
raudulent,  or  subsequent  to  notice  of  the  bankrupt's  situation.' 
t  is  clear  that  both  authors  are  considering  the  case  of  money 
lebts.  But  the  reasoning  is  equally  applicable  to  a  case  like 
he  present.  For  when  a  party  is  debtor  in  an  obligation,  not 
0  pay  money  but  to  deliver  movables,  the  delivery  of  the 
BOFables  is  just  as  natural  and  necessary  an  extinction  of 
he  debt  in  the  one  case,  as  the  payment  of  the  money  is  in 
ke  other. 

I  have  only  farther  to  observe,  that  the  consequences  of  the 
katute  when  construed,  as  applicable  to  cases  like  that  under 
soDsideration,  must  have  been  most  anomalous  and  absurd, 
iirticularly  as  the  law  then  stood  in  regard  to  the  competition 
4  diligence.  There  was  at  that  time  no  equalization  of  dili- 
jence  directed  against  movable  property  in  the  event  of  bank- 
"uptcy.  Accordingly,  in  the  case  of  Smith  v.  Taylor,  already 
illuded  to, — *  Butter  having,  within  sixty  days  of  bankruptcy, 
lelivered  to  Taylor  lint,  deals,  &c.,  to  the  value  of  £70,  and 
»id  in  cash  £30,  as  the  balance  of  £lOO  for  which  Taylor  was 
sreditor  to  him  by  bill,  Smith,  a  creditor  of  Butter,  arrested  in 
laylor  s  hands,  and  then  raised  a  reduction  on  the  Act  1696.' 
laylor  pleaded,  '  first,  That  the  Act  applies  only  to  written 
ieeds ;  and,  second.  That  at  all  events  he  nmst  be  entitled  to 
come  in  pari  passu,  as  equality  is  the  spirit  of  bankrupt  law.' 
Ihe  Court  found,  '  That  the  delivery  of  the  goods  fell  under 
the  Act  1696,  and  that  the  defender  was  liable  to  restore  them 
Or  their  value  ;  and  found  that  the  defender  came  not  in  pari 
passu'  Now,  this  might  be  reasonable  enough,  considering 
ttat  Taylor  was  not  bound  to  receive  the  lint,  deals,  &c.,  in 
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Gibson  satisfaction,  unless  he  chose,  and  might,  until  payment,  have 
FoBBM.  taken  all  necessary  measures,  by  action,  diligence,  or  othenrae, 
JuiyMSM.  ^^^  obtaining  payment,  or  legally  attaching  the  subjects  in  dis- 
pute. But  if  Taylor,  instead  of  being  the  creditor  of  Butter  ii 
a  money  debt,  had  been  the  purchaser  of  the  lint,  deals,  Ac, 
and  consequently  his  creditor  for  the  delivery  of  those  ?cfy 
articles,  it  is  clear  that  he  would  have  been  bound  to  receiif 
the  delivery  of  them,  and  that  even  the  tender  of  such  delirciy 
must  have  precluded  all  action  or  diligence  at  his  instance.  Ob 
the  supposition,  then,  of  the  Act  1696  applying  to  such  a  trans- 
action, it  rather  appears  to  me  that  the  extraordinary  coiwe- 
quence  would  have  followed,  that  every  creditor  of  the  bank- 
rupt might,  by  arrestment  or  poinding  and  reduction,  have  had 
the  means  of  vesting  himself  with  the  right  to  the  movables  ii 
dispute,  except  the  particular  creditor  to  whom  the  bankn|l , 
was  bound  both  in  law  and  equity  to  deliver  them. 

Upon  these  grounds,  I  think  that  the  Statute  does  Mt 
apply  to  a  case  of  this  kind,  in  which  the  delivery  of  the  goofci 
was  not  made  in  satisfaction  of  a  prior  and  separate  debt,  W 
was  the  appropriate  payment  or  extinction  of  the  only  dcU 
subsisting  between  the  debtor  and  the  creditor,  and  necc^saiftf 
took  effect,  independently  of  any  new  consent  or  arrangement 
between  the  parties.  Considering  the  novelty  of  the  question 
its  great  practical  importance,  and  the  authority  justly  due  * 
those  by  whom  a  contrary  opinion  is  entertained,  I  regret  tbit 
it  should  not  be  made  the  subject  of  farther  investigation  and 
argument ;  but,  as  presently  informed,  my  opinion  on  te 
point  is,  that  '  the  shipment  in  question  is  not  a  transact  j 
reducible  under  the  Act  1696.'" 

Lords  President,  Balgray,  and  Gillies,  (without  giving 
detailed  opinions,)  concurred  in  holding  that  the  defender  was 
entitled  to  be  assoilzied. 

Lord  Craioie. — After  all  I  have  heard  and  read  in  this 
cause,  I  entertain  a  different  opinion  from  the  majority  of  the 
Court.  There  are  two  distinct  questions.  .  First,  As  to  the 
effect  of  forwarding  the  wine  from  the  cellars  of  the  bankrupts 
to  the  defender  in  the  existing  circumstances ;  and,  secoudi;. 
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8  to  the  state  of  the  rights  of  the  parties,  if  the  wine  had  not      Oiwoai 
^n  so  forwarded.  Fouob. 

As  to  the  first  of  these  questions,  the  decision  in  the  recent  juiy'oTisgs. 
186  of  the  Creditors  of  Duneam^  combined  with  those  imme- 
iately  preceding,  appears  to  establish  beyond  all  doubt  the 
meral  principle  so  often  laid  down  by  Lord  Justice-Clerk 
RAXFIELD,  that,  after  bankruptcy,  the  law  only,  and  not  any 
;t  performed  by  the  common  debtor,  must  govern  the  rights 
iid  preferences  of  the  creditors.  And  it  is  of  no  importance 
hether  the  bankruptcy  is  that  defined  by  the  Statutes,  or  pub- 
c  insolvency,  or  insolvency  known  to  those  who  are  participant 
I  the  transaction  out  of  which  the  challenge  arises. 
In  the  present  case,  and  in  reference  to  the  point  now  at 
sue,  it  is  to  be  remembered  that  in  August  1828  (nearly  six 
sars  after  the  original  agreement  of  sale,  and  more  than  two 
3ars  after  a  proposal  of  giving  new  wine  in  lieu  of  that  which 
as  originally  intended)  it  was  suggested,  in  a  letter  by  the 
uikrupts,  that  the  wine  to  be  exchanged  might  be  removed 
IT  reasons  of  conveniency  to  the  defender,  but  to  this  sugges- 
on  no  answer  appears.  On  the  26th  of  August,  however, 
about  a  fortnight  after,)  a  second  letter  was  written,  informing, 
bat  '^  circumstances  occurred  to  make  it  incumbent  on  us 
the  bankrupts)  to  forward  the  wine,"  along  with  a  bill  of  lad- 
ig,  in  favour  of  the  defender,  and  with  instructions  to  the 
5ents  for  the  Shipping  Company  of  London  to  keep  the  wine 
atil  they  received  orders  from  the  defender  ;  but  even  to  this 
tter  no  answer  appears  to  have  been  made ;  at  least  none 
as  been  produced,  although  his  particular  attention  to  it  was 
Jquested.  Neither  the  date  of  the  wine's  arrival  at  London, 
or  of  the  defender's  instructions,  nor  of  the  delivery  of  the 
ine,  has  been  mentioned,  nor  any  receipt  produced ;  and  no 
irect  or  express  approbation  of  the  course  followed  by  the 
inkrupts  is  to  be  discovered  prior  to  the  date  of  the  seques- 
ation  on  the  20th  of  September. 

Comparing  these  circumstances  with  those  occurring  in  the 
«e  of  the  Creditors  of  Duneam,  there  is  a  wide  diflFerence, 
id,  on  the  whole,  most  unfavourable  to  the  defender's  plea. 
I  the  former,  the  act  complained  of  could  hardly  be  called 
>hmtary,  having  been  demanded  by  the  agents  of  creditors 
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GoBosi  alleging,  that  either  bv  fraud,  or  by  the  culpable  negligence  d 
FoBBOL  the  debtor,  they  had  been  induced  to  advance  large  mm, 
JiiiyiMSsa.  upon  a  security  altogether  inadequate  and  different  from  tint 
which  had  been  stipulated ;  yet  there  the  challenge  was  8» 
tained.  In  the  present  case  the  act  was  not  merely  voluntarj 
but  ultroneous.  It  was  not  only  unauthorized,  but  contrary  te 
the  terms  of  the  agreement  by  which  the  sellers  of  the  w 
imdertook  to  keep  it  until  called  for.  If  it  had  been  lostcr 
injured  in  the  voyage  to  London,  or  afterwards,  and  indeed 
until  the  measure  was  approved  by  the  defender,  he  mij^ 
have  thrown  the  loss  upon  them.  And  although  it  is  said  tU; 
the  measure  might  have  otherwise  become  necessary,  no  at 
tempt  is  made  to  specify  anything  probable  or  possible  n 
justification. 

In  such  circumstances,  the  proceedings  can  be  consideredJ|i 
no  other  light  than  an  act  of  bankruptcy,  and  a  fraud  agauil 
the  creditors  in  general,  who  had  an  absolute  and  indefeasiUl 
right  to  an  equal  distribution  of  the  bankrupts'  effects,  as  tk]!^ 
stood  at  the  date  of  the  sequestration,  or  within  sixty  daj* 
prior  to  the  sequestration. 

The  question  which  was  put  to  the  consulted  Judges  on  tk 
point  above  stated,  appears  to  be  confined  to  the  operation  rf 
the  Act  1696,  and  a  good  deal  of  reasoning  has  been  directed 
to  that  view  of  the  case,  but,  as  it  appears  to  me,  erroneoudf 
The  consulting  Judges,  however,  at  least  are  not  prevented 
from  taking  a  different,  and  what  may  appear  to  them  [a  mow 
correct  view.  If  the  summons  had  been  framed  in  refeiwce 
only  to  the  Act  1 696,  as  well  observed  in  the  case  of  the  Onir 
tors  of  Dunearv,  the  proper  course  would  have  been  to  supply 
the  defect  by  a  supplementary  summons  ;  but  here,  after  the 
words  referring  to  the  enactment,  the  summons  proceeds  to 
state,  "  that  the  said  preference  was  contrived  and  intended  to 
give  the  defender  security  for  or  payment  of  a  prior  debt* 
alleged  to  be  due  to  him  by  the  said  bankrupts,  and  thereby  to 
confer  on  the  defender  a  particular  preference,  and  to  defraud 
and  disappoint  the  other  just  and  lawful  creditors  of  the  said 
Lyall  and  CargilL" 

But,  indeed,  holding  the  summons  to  be  confined  to  the  Sti- 
tute  1696,  I  should  be  of  opinion,  upon  the  grounds  sofuHj 
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stated  and  explained  by  Lord  Mackenzie,  that  the  forwarding  Gtvaos 
of  the  wine  was  struck  at  by  the  Statute,  as  well  as  unauthorized  forbss. 
by,  and  contrary  to,  the  common  law  of  Scotland.  Some  deci-  juiy'9j[883. 
sioDS  have  been  referred  to,  as  importing  a  gradual  relaxation 
of  the  enactment  in  1696.  Where  there  is  to  be  a  loan  or  real 
iBcurity,  and  after  a  bond,  containing  a  warrant  for  infeftment, 
is  deliyered  to  the  agent  for  the  lender,  and  infeftment  follows 
without  any  undue  delay,  it  has  not  been  held  a  good  objec- 
tion  that  the  money  or  part  of  it  had  not  been  advanced  before 
infeftment ;  and  between  a  banker  and  his  customer,  payments 
and  advances  within  sixty  days  of  statutory  bankruptcy,  in  the 
ordinary  course  of  dealing,  are  considered  not  liable  to  chal- 
lenge. Whether  the  practice  is  warranted  by  law,  or  in  itself 
expedient,  may  admit  of  considerable  doubt ;  but  those  cases 
■re  quite  different  from  the  present.  If  the  defender  should  be 
obb'ged  to  return  the  wine,  it  must  be  imputed  to  his  long  delay 
h  requiring  delivery,  for  which  no  reason  has  been  given  ;  and 
2  he  were  ultimately  permitted  to  retain  the  wine,  he  will  owe 
8;  not  to  his  following  out  his  right  in  the  regular  way,  but  to 
4e  act  of  his  bankrupt  wine-merchants,  by  whom,  as  it  would 
appear,  he  was  compelled  to  receive  delivery,  in  opposition  to 
express  agreement,  and  clearly,  and  almost  avowedly,  to  create 
» preference ;  there  could  be  no  other  end  in  view. 

On  the  second  question,  which  is  now  to  be  considered,  viz., 
as  to  the  state  of  the  parties,  if  the  wine  had  not  been  removed, 
but  allowed  to  remain  in  the  bankrupts'  cellars,  and  so  to  fall 
ander  the  immediate  management  and  disposal  of  the  statutory 
trustee,  I  cannot,  with  deference,  entertain  any  doubt.  That  in 
this  view  of  the  case,  the  full  and  absolute  property  of  the  wine 
had  been  transferred  to  the  defender,  is  no  longer  asserted. 
Such  a  notion  appears,  indeed,  to  be  altogether  groundless. 
Until  delivery  of  the  wine,  in  some  of  the  forms  known  in  law, 
there  could  be  no  complete  sale,  but  an  agreement  to  sell  in 
Muro,  as  in  the  case  of  a  sale  by  sample,  or  where,  without 
{Hittuig  the  wine  within  the  power  of  the  purchaser,  it  has, 
Wever,  been  described  by  particular  marks  or  differences. 
In  all  such  cases  purchasers  m^y  reject  the  article,  if  not  equal 
to  the  sample,  or  as  not  agreeable  to  the  specifications.  The 
^er,  again,  may  sell  and  deliver  the  article  to  another  person, 

VOL.  II.  2  M 
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Q1B8OM  or  it  may  be  attached  by  a  poinding  creditor,  or  it  may  M 
Foun.  under  a  sequestration,  which,  as  to  movable  effects,  is  truly  a 
JuiyMSSS.  poinding  for  the  whole  creditors  of  the  bankrupt.  And  k 
every  survey  by  the  officers  of  the  Crown  for  ascertaining  tl» 
duties,  the  wine  binned  (as  it  is  termed)  is  held  as  still  beloBg- 
ing  to  the  merchant,  and  the  duties  paid  accordingly.  How, 
then,  can  it  be  maintained  that  a  purchaser,  in  such  circonh 
stances,  before  actual  delivery,  could  have  anything  more  thu 
a  personal  claim  'i  As  to  the  payment  or  non-payment  of  the 
price,  it  could  make  no  difference.  If  the  property  has  not 
been  duly  transferred  by  delivery,  a  second  sale  must  be  effec^ 
tual,  if  followed  by  delivery,  whether  the  price  has  been  paid 
or  not. 

In  such  a  case  as  the  present,  in  the  event  of  the  sdlirl 
bankruptcy,  there  is  no  room  for  a  preferable  claim  on  thejll 
of  the  purchaser.  It  has  been  uniformly  held,  and  so  di 
in  the  case  of  the  Creditors  of  Buneamy  that  in  a  competitiqtdf 
creditors  there  is  no  room  for  equities  of  any  sort  Then  I 
debtor  had  undertaken  to  give  security  over  lands  mudi 
than  adequate ;  but  of  this  the  creditors  had  been  deptiflt 
and,  as  it  was  alleged,  by  the  fraud  or  culpable  negligence  if 
the  borrower ;  and  strongly  influenced  by  the  hardship  of  ike 
case,  as  well  as  by  the  parties  interested  in  the  security,  till 
debtor,  after  sequestration,  endeavoured  to  supply  the  d^ 
by  a  new  and  regular  infeftment.  But  this  has  not  been  m 
tained,  although,  if  there  had  been  such  a  claim  in  equity  B 
could  be  regarded  by  the  Court,  it  was  just  as  competent  after 
sequestration  as  before  it.     In  such  a  case,  there  is  no  roonfai 


the  doctrine  of  constructive  or  latent  trusts.  A  right  <rf  [»• 
perty,  whether  in  lands  or  in  movables,  cannot,  in  a  question  wiA 
third  parties,  be  created  in  the  form  of  a  trust,  unless,  to  a  oe^ 
tain  extent  at  least,  a  complete  right  of  ownership  is  giveiL 
To  infer  or  imply  a  trust  in  every  ordinary  contract  of  safc^ 
would  be  at  once  to  supersede  the  form  of  delivery  hidwrto 
held  indispensable.  Even  where  the  price  has  been  pai4 
although  the  purchaser  has  thus  performed  his  part  of  the  cor 
tract,  it  still  remains  for  the  seller  to  perform  his  part,  whii 
can  only  be  done  by  delivery,  in  one  or  other  of  the  forms  bjf 
law  established  ;  nor  would  the  principle,  if  adopted  at  aH  h 
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onfined  to  the  case  of  sales.     In  all  competitions  regarding      onwur 
be  use  or  right  of  possession  of  movable  effects,  it  would  sub-      fobbis. 
Tert  the  universally  acknowledged  rule  of  law,  that  it  is  posses-  j^iy'gjisaa. 
km  alone,  if  lawfid,  which  is  in  practice,  and  ought,  in  point  of 
spediency,  to  be  conclusive/* 

The  Court  adhered  both  on  the  merits  and  as  to  expenses. 


IV.— BOAK  V.  MEGGBT. 


,  In  January  1840,  David  Anderson,  of  the  firm  of  John  An-  Feb.  13, 1844. 
4mmn  and  Son,  tanners  at  Leslie,  applied  to  Messrs.  Boak  and  ""sT 
||be^  curriers  in  Kirkcaldy,  to  purchase  forty  Monte  Video,  6  Dun'op  eca. 
MA.  fourteen  native  hides,  which  were  then  in  process  of  tan- 
4%.  Greig,  a  partner  of  the  latter  firm,  went  accordingly  to 
Ildie  to  examine  the  hides.  The  hides  were  lying  by  them- 
•elyes  in  two  separate  lapping-pits  in  Anderson's  tan-work, 
twenty-four  of  the  foreign  hides  being  in  one  pit,  and  sixteen 
fcreigu  and  the  fourteen  native  hides  in  the  other  pit — the 
Utive  being  at  the  bottom.  There  were  no  other  foreign  hides 
It  the  tan-work,  except  the  forty  mentioned,  and  each  of  them 
kd  a  burnt  mark  upon  it.  The  foreign  hides  were  entered  in 
•n  invoice  which  was  then  in  Anderson's  possession,  and  which 
was  shewn  to  Greig ;  and  both  the  foreign  and  native  were 
entered  in  his  lapping-book,  which  contained  an  inventory  of 
them,  as  lying  in  these  two  pits.  It  did  not  appear,  however, 
whether  the  lapping-book  had  been  shewn  to  Greig  or  not. 
Qreig  took  out  and  examined  a  few  of  the  hides  on  the  top  of 
^h  of  the  pits,  and  then  concluded  a  bargain  with  Anderson 
for  them — ^the  foreign  at  lOd.  and  the  native  at  lid.  per  lb., 
according  as  they  should  weigh  when  the  process  of  tanning 
^  completed.  Greig  did  not  see  or  examine  any  of  the 
'Wive  hides,  as  they  were  at  the  bottom  of  the  pit.  No  mark 
^aa  put  by  Greig  on  any  of  the  hides.  It  was  a  part  of  the 
Agreement  that  Anderson  was  to  complete  the  tanning,  and 
^ose  hides  which  had  been  taken  out  were  put  into  the  pit 
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BoAK  again,  to  undergo  the  requisite  process,  along  with  the  otb^ 
Muosr.  On  the  same  day,  and  immediately  on  the  purchase  bang 
w^'iz/i^iL  made,  Boak  and  Greig  granted  to  Anderson  and  Son  their  bS 
at  four  months  for  £75,  being  payment  of  a  great  part  of  tb 
price,  it  being  imderstood  that  whatever  balance  there  sbooH 
be,  was  to  be  settled  when  the  weight  of  the  hides  was  aaoep- 
taiued  after  they  were  tanned  and  dried.  This  bill  bore  tok 
''  for  value  in  crop  hides,''  and  was  entered  in  Anderson  idl 
Son's  bill-book,  but  no  entry  of  the  transaction  was  made  inthi 
other  books.  At  the  same  time  a  note  of  sale  was  granted  If 
Anderson  and  Son  in  these  terms : — 

''  Leslie,  30th  January  18M 
"  Gentlemen, — We  have  just  received  your  note  for  &k 
over  fifty-four  crop  hides,  forty  Monte  Video,  and  fi 
native,  at  lid.  per  lb.,  and  the  forty  foreign  at  lOd.  perE- 
We  are,  kc  ^' 

(Signed)        "  J.  AiAdebson  &  SoF* 

''  To  be  delivered  so  soon  as  they  are  well  tanned. 

(Signed)         "  J.  A.&&' 

The  bill  was  discounted  by  Anderson  and  Son,  and  dulyr^ 
tired  by  Boak  and  Greig  when  due.  After  the  sale,  GreJI 
called  at  the  tan-pit  several  times,  and  examined  the  hidflii 
and  gave  directions  to  Anderson's  foreman  with  regard  tB^ 
them,  saying  that  tbey  were  his,  and  desiring  the  tanning  to  l» 
hurried  forward  as  fast  as  possible.  On  one  occasion  hecrt* 
piece  out  of  a  few  of  them,  and  said  that  he  did  not  coDsidtf 
them  tanned  yet,  and  that  they  were  not  ready  to  go  away. 

In  the  month  of  March,  while  the  hides  were  still  in  the  pro- 
cess of  tanning,  Anderson  and  Company  became  insolvent  R 
having  become  a  question  between  Anderson  and  Compan/s 
creditors,  and  Boak  and  Greig,  whether  the  latter  had  squired 
a  preferable  right  to  the  hides  in  question  by  the  above  transac* 
tion,  or  whether  they  were  available  to  the  general  body  of  the 
creditors,  it  was  agreed  by  Boak  and  Greig,  in  order  to  facili- 
tate a  settlement  of  the  bankrupts'  afiairs  by  composition,  that 
they  should  accept  of  a  composition  along  with  the  other  credi- 
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I,  leaving  the  question  of  right  open,  to  be  afterwards  settled.  ^ak 
¥as  also  agreed  that  the  question  should  be  decided  upon  mmor. 
same  footing  as  if  sequestration  had  been  awarded ;  and  Feb.  isTiw^. 
question  accordingly  came  to  be,  whether,  under  a  sequestra- 
i,  the  hides  would  have  belonged  to  the  creditors,  or  to  Boak 
I  Greig.  This  agreement  was  concluded  on  11th  June  1840. 
\jiderson  and  Son  accordingly  settled  with  their  creditors 
composition,  and  Messrs.  Megget  and  Symington,  leather 
tors  in  Edinburgh,  became  security  for  its  payment ;  they 
aining,  as  a  condition  of  interposing  their  security,  an  assig- 
don  to  the  whole  stock  and  effects  of  the  bankrupts.  Pre- 
us  to  this,  in  the  month  of  March,  they  had  taken  an  inven- 
y  of  the  stock  of  Anderson  and  Son,  and  at  this  time  the 
itents  of  the  two  pits  in  question  had  been  pointed  out  to 
m  by  Anderson,  as  the  property  of  Boak  and  Greig.  The 
(cess  of  tanning  the  hides  was  not  completed  till  the  month 
December  1840,  many  months  after  the  insolvency  ;  the 
es,  at  the  time  they  were  examined  by  Greig,  having  been 
y  five  weeks  in  the  pit. 

yier  this  period,  when  the  hides  had  been  tanned  and  dried, 
ik  and  Greig  presented  a  petition  to  the  Sheriff  of  Fife, 
)cted  against  Anderson  and  Son,  to  have  it  found  that  they 
1  a  preferable  right  to  them,  and  to  have  them  delivered 
r.  No  answers  were  lodged  for  Anderson  and  Son,  and 
gment  went  against  them  by  default ;  but  appearance  was 
ie  in  the  process  for  Megget  and  Symington.  A  proof  was 
BD,  in  which  the  facts  above  detailed  were  established,  and 
Eittempt  was  made  on  the  part  of  Boak  and  Greig  to  prove 
t  sales  of  the  same  nature  as  the  above  were  common  in  the 
ctice  of  the  trade,  and  counter  evidence  led  for  the  other 
ty  to  prove  that  this  was  not  the  case. 

Phe  Sheriff-Substitute  decided  in  favour  of  the  petitioners, 
this  interlocutor  was  reversed  by  the  Sheriff,  who  found 
t  the  contract  for  the  sale  of  the  hides  had  not  been  follow- 
by  delivery,  either  actual  or  constructive,  and  that  Megget 
I  Symington  were  in  right  thereof. 

Joak  and  Greig  advocated  the  case.     Megget  and  Syming- 
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BoAK       ton  also  presented  a  counter  note  against  the  judgment  of  the 


«. 


ifnoR.     Sheriff-Substitute. 

ra>.  18, 1844. 


Boak  and  Oreig  pleaded,  in  minutes  of  debate, — ^That  that 
had  been  a  concluded  and  binding  sale  by  Anderson  and  Ca  td 
them,  which  was  proved  bj  the  written  contract,  and  the  bi 
granted  in  implement  of  it  Transactions  of  the  same  descrip- 
tion as  the  present,  by  which  hides  were  sold  while  they  wen 
in  the  process  of  tanning,  and  before  they  were  finished,  ven 
not  unusual  in  the  trade.  The  contract  of  sale  was  also  foflot- 
ed  by  complete  constructive  delivery,  such  as  was  sufficient  ii 
the  circumstances,  and  fulfilled  all  the  legal  requisites  of  Alt 
mode  of  delivery.  In  particular,  the  subject  of  purchase  w 
both  in  existence  at  the  time  the  sale  was  entered  into,  tflit 
was  also  specific,  being  separated  and  distinguished  firom  ll 
rest  of  the  seller's  stock.  From  afler  the  date  of  the  pmtte 
also,  the  purchasers  continued  to  deal  with  it  as  their  own  pit* 
perty.  Neither  was  there  any  ground  on  which  the  reBptt 
dents  could  plead  reputed  ownership,  or  maintain  thatttef 
had  transacted  with  the  sellers  on  the  credit  of  the  srtidei 
which  were  sold,  both  because  the  purchaser  had  obtained  d 
the  delivery  of  which  the  articles  were  susceptible  while  Aej 
were  undergoing  the  necessary  processes,  and  also  because  the 
respondents  had  been  warned  that  this  was  the  case  bytb 
seller.  There  was  also  another  important  requisite  of  constwo- 
tive  delivery  in  the  case,  viz.,  that  payment  had  been  actaJlf 
made,  with  the  exception  of  a  small  contingent  balance,  iM 
could  not  be  then  ascertained.  There  was  here  superindiorf 
upon  the  contract  of  sale,  the  contract  of  loccctio  operaf^\ 
and  although  the  original  seller  retained  the  custody  of  the 
goods  sold,  he  did  so  only  in  his  capacity  of  workman  or  murt- 
facturer,  the  right  of  property  being  in  law  with  the  purchaser, 
and  his  custody  having  no  other  effect  than  it  would  have  W 
if  the  articles  in  his  hands  had  been  originally  the  property  of 
the  purchaser.  The  case  of  Oibson  v.  Forbes  was  decided  » 
very  similar  circumstances  with  the  present,  and  was  a  conch* 
sive  authority  in  favour  of  the  advocators. 

Mbggbt  and  Symington  plbadbd, — That  it  was  not  mer* 
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oonveaienco  or  facility  to  the  dealings  of  traders,  but  only  a       boak 

necessity  of  an  absolute  kind,  which  in  strict  principle  could     Umaa. 

authorize  constructive  delivery;  and  in  the  present  case  there  Feb.T3ri8« 

iras  not  only  no  such  necessity,  but  the  transaction  in  question 

iras  directly  contrary  to  the  usual  course  of  business,  and  was 

Mtered  into,  and  bill  granted  for  the  price,  for  the  accommoda- 

#)n  of  Anderson,  who  was  in  embarrassed  circumstances,  and 

^n  the  mere  faith  of  the  transaction  being  ultimately  carried 

through.     Besides  this,  all  was  not  done  by  the  advocators 

irhich  might  in  the  circumstances  have  been  done  to  complete 

ike  constructive  delivery.     The  hides  might  have  been  marked 

ij  them,  in  some  manner,  so  as  to  denote  the  alleged  transfer 

4f  property,  as  is  frequently  done  in  the  case  of  growing  trees, 

feUdi  requik*e  to  be  cut  down  before  they  can  be  removed. 

ifather  was  the  full  price  for  the  hides  paid,  nor  was  it  even 

■Kertained  what  that  price  was  to  be.    The  missive  or  note 

tbo,  granted  by  Anderson  and  Son,  bore  that  the  hides  "  were 

|i  be  delivered  so  soon  as  well  tanned,''  thus  affording  evidence 

%Bt  no  delivery  had  taken  place  at  the  time  of  the  sale.     The 

prarat  case  was  in  many  points  distinguished  from  that  of 

HSmon  V.  Forbes.    It  was  clear  that  the  supposition  of  delivery 

Imng  taken   place  in  the  present  case  was  excluded  by 

Isthority. 

The  Lord  Obdinaet  pronounced  as  follows  : — "  Finds  that 
ODthe  30th  January  1840,  David  Greig,  one  of  the  said  com- 
liainers,  purchased,  on  account  of  the  complainers,  from  the 
hm  of  John  Anderson  and  Son,  tanners,  Leslie,  of  which  firm 
John  Anderson  was  the  sole  partner,  forty  Monte  Video  hides 
md  fourteen  native  hides,  the  former  at  the  price  of  lOd.  per 
b.  and  the  latter  at  the  price  of  lid.  per  lb.,  the  weight  to  be 
BBcertained,  and  the  hides  delivered  so  soon  as  they  were  well 
tinned,  as  appears  from  the  sale  note.  No.  7  of  process,  de- 
^ered  to  the  complainers  :  Finds,  that  the  price  thus  agreed 
0  be  paid  by  the  contract  made  by  the  parties,  was  the  price 
f  the  hides  in  their  finished  state,  after  the  process  of  tanning, 
'lUch  was  then  in  progress,  should  be  completed,  at  which 
i)ae  the  finished  goods,  for  which  the  said  price  was  to  be  paid, 
^re  to  be  actually  delivered,  the  same  not  being  till  then  in  a 
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BoAK  deliverable  state  :  Finds,  that  on  the  said  30th  day  of  Janiurf, 
MxGon.  the  complainers  granted  their  bills  to  John  Anderson  and  Sot 
Feb.  liTis^*.  ^^^  ^^^'  payable  at  four  months,  on  account  of  the  price  oftta 
hides  so  purchased,  the  bill  bearing  to  be  for  value  in  cnf 
hides,  and  that  the  remainder  of  the  price  was  to  be  paid  wbei 
the  hides  were  completely  tanned  and  weighed,  and  the  M 
amount  of  price  thereby  fixed,  and  which  balance  of  prioi 
remained  unascertained  and  unpaid  at  the  date  of  John  Andoh 
son  and  Sou  stopping  payment,  as  after  mentioned ;  and  findi 
that  the  said  bill  was  discounted  by  John  Anderson  and  Bm, 
and  was  duly  retired  by  the  complainers  when  it  fell  due: 
Finds  it  proved,  that  at  the  date  of  the  said  purchase,  the  fan- 
said  hides  were  undergoing  the  process  of  tanning  in  thefli 
in  which  they  had  been  laid  for  that  purpose ;  that  thejki 
only  been  about  five  weeks  in  the  said  pite  ;  that  they  reqonl 
to  remain  there  nine  or  ten  months  more  in  order  to  comphK 
the  said  process ;  and  that,  in  point  of  fact,  it  was  not  ofm 
pleted  till  the  month  of  December  1840  :  Finds  it  also  proiet 
that  when  the  said  purchase  was  made,  the  hides  were  (daflrf 
in  two  lapping-pits  apart  from  any  other  hides,  thei'e  bdngii 
other  hides  in  these  pits  ;  that  the  said  forty  Monte  Vid» 
hides  were  the  only  hides  of  that  description  then  in  the  stock 
of  John  Anderson  and  Son ;  that  these  hides  were  brandei 
with  a  particular  mark,  and  were  contained  in  a  separate 
invoice  ;  and  that  both  the  Monte  Video  hides  and  the  native 
hides  were  entered  in  what  is  called  the  lapping-book,  as  de- 
posited in  the  foresaid  two  particular  pits  ;  that  at  the  tineef 
the  purchase,  the  said  hides  were  pointed  out  to  the  aid 
David  Greig  as  deposited  in  said  pits  ;  and  that  some  of  the 
Monte  Video  hides  were  taken  out  of  the  pits  and  inspected  by 
him ;  and  that  he  afterwards  more  than  once  called  at  Ae 
works  of  John  Anderson  and  Son,  and  inquired  into  the  pro-  i 
gross  of  the  tanning  of  the  hides ;  and  that,  on  one  occasioD  et  ] 
least,  some  of  them  were  examined  by  him  :  But  finds  it  proved, 
that  although  the  said  hides  were  so  far  separate  and  distinct 
from  the  rest  of  the  hides  in  the  possession  of  John  Anderson 
and  Son,  nothing  was  done  either  by  marking  them  or  bj 
entries,  or  an  entry  of  the  transaction  with  the  complainers  ifl 
any  of  the  books  of  John  Andei-son  and  Son,  or  in  any  other 
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fay  to  indicate  that  they  were  not  the  property  of  John  An-  ^^^ 
Arson  and  Son,  or  to  individualize  them  in  that  respect  from  MiLoom. 
be  rest  of  their  property,  by  pointing  them  out  or  distinguish-  FehAS^isu. 
Dg  them  as  being  the  property  of,  or  appropriated  to  the 
KHDplainers:  Finds  it  proved  that  things  continued  in  this 
itoation — that  is,  precisely  the  same  situation  as  at  the  date  of 
ke  purchase,  with  the  exception  of  the  progress  made  in  the 
■ocess  of  tanning — till  the  14th  of  March  1840,  when  John 
Inderson  and  Son  stopped  payment,  and  called  a  meeting  of 
kir  creditors  :  Finds  that  it  has  not  been  proved  that  there  is 
fay  custom  in  the  tanning  trade  of  selling  hides  when  in  the 
irocess  of  tanning,  and  the  purchaser  paying  or  granting  bills 
or  the  price  before  delivery  of  the  hides,  upon  the  footing  of 
hd  property  or  any  right  in  the  hides  purchased  being  under- 
lood,  according  to  the  custom  of  the  trade,  to  be  then  trans- 
bred  to  the  purchaser  as  by  constructive  delivery  :  Finds  that 
\hss  been  on  the  contrary  proved  that  no  such  custom  exists, 
|d  that  what  is  proved  as  to  engaging  hides  in  the  pit  before 
le  process  of  tanning  is  completed,  is  altogether  different,  the 
loperty  of  the  hides  not  being  held  to  be  thereby  transferred, 
ttd  the  price  not  being  paid,  or  bills  granted  for  it,  till  the 
deration  is  finished  and  the  goods  actually  delivered;  and 
lierefore  finds  that  the  transaction  in  question,  instead  of  being 
I  conformity,  was  in  opposition  to  the  usual  custom  of  trade  : 
Snds  that,  in  these  circumstances,  nothing  took  place  or  was 
bne  which  was  sufficient  to  constitute  either  actual  or  con- 
tanctive  delivery  of  the  foresaid  hides ;  and  that  the  property, 
r  real  right  in  them,  was  not  passed  or  transferred  to  the 
omplainers,  but  continued  at  the  date  of  the  bankruptcy  of 
lobn  Anderson  and  Son  to  be  vested  in  them,  the  sellers,  and 
kat  the  said  hides  were  liable  to  be  attached  by  their  creditors, 
Bftving  the  coraplainers  to  rank  for  the  price  on  the  bankrupt 
Mate  along  with  the  other  creditors ;  and  with  reference  to 
b  agreement  entered  into  by  the  complainers,  in  regard  to 
^  decision  of  the  question  of  their  right  to  the  said  hides 
iTchased  by  them  as  aforesaid,  and  to  the  assignation  in 
^oor  of  the  respondents  founded  on,  and  their  compearance 
{Murties  to  the  proceedings  before  the  Sheriff  at  the  instance 
the  complainers,  finds  that  the  respondents,  as  coming  in 
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BoAK  place  of  the  creditors  of  John  Anderson  and  Son,  are  entitled  j 
BfMon.  to  the  property  of  the  said  hides ;  of  new,  and  in  terms  of  (b 
Feb.liri844.  Sheriff's  interlocutor  of  28th  June  1842,  recalls  the  mterdkt 
which  had  been  previously  granted^  refuses  the  prayer  of  tti 
original  petition  for  the  compkiners,  and  decerns;  andfini 
the  complainers,  Boak  and  Greig,  liable  in  expenses  in  the  ir 
ferior  Court ;  and  further,  finds  them  liable  in  the  expeDaak 
this  Court." 

Boak  and  Greig  reclaimed. 

Lord  Justiob-Clsrk. — I  am  of  opinion  that  this  interiocilir 
is  substantially  well  founded.  The  case  is  of  importance^  fli 
order  to  prevent  misapprehension  as  to  such  bar^uns  aillit 
which  took  place  here. 

The  principle  of  the  law  of  Scotland  as  to  the  contract  of  A^ 
admits  of  no  doubt,  viz.,  that  while  the  obligations  of  the 
are  constituted  by  consent  alone,  yet  if  delivery  is  to  be 
at  a  future  period,  the  property  is  not  transferred,  but 
with  the  seller  until  delivery.     This  is  the  leading  princqifetf 
our  law,  as  it  was  of  the  civil  law  and  of  the  general  joiiifnK 
dence  originally  of  Europe.     In  the  posthumous  work  of  Hi 
Bell  on  Sale,  which  has  just  appeared,  he  expresses  an  opioioi^ 
I  see,  that  this  principle  is  attended  with  unfortunate  and  em 
unjust  consequences.     Such  considerations  are  immaterial  in  ti 
court  of  justice,  when  the  rule  is  fixed.     But  I  think  it  ri^k 
state  that,  in  my  opinion,  the  principle  of  the  Scotch  hwi 
both  recommended  by  practical  justice  and  by  expediency,  nl 
the  very  cases  put  by  Mr.  Bell  of  its  operation  on  bankrop^f 
are,  I  think,  illustrations  of  its  benefits  ;  for  if  loss  is  to  oocac 
on  bankruptcy,  I  think  it  is  better  that  that  loss  shall  beav* 
tained  by  the  party  who  did  not  protect  himself  as  he  migkt  | 
have  done,  and  chose  to  trust  the  seller  without  proper  preoii- 
tions,  than  by  the  general  body  of  creditors,  who  were  entitU 
to  hold  their  debtor  to  be  the  proprietor  of  goods  of  which  b 
was  the  ostensible  owner.    Indeed,  I  was  not  prepared  to  fin' 
that  the  doctrine  of  our  law  could  be  impeached  on  the  gnnn' 
of  justice. 

Besides,  the  counterpart  of  the  principle  is  manifestly  attend* 
ed  with  most  valuable  results,  which  Mr.  Bell,  in  this  opiDM«» 
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}  overlooked,  and  are,  singularly  enough,  not  at  all  noticed  boak 
the  work  I  refer  to.  I  allude  to  the  security  of  parties  deal-  bimcor. 
I  onerously  with  the  ostensible  owner  in  cases  where  the  peb.liri844. 
}perty  has  not  been  transferred  by  actual  delivery.  This  is 
dly  the  main  benefit  of  the  rule  of  our  law  ;  which  you  can- 
t  consistently  obtain,  without  of  course  adopting  Uie  prin- 
)le,  that  although  the  obligation  of  the  contract  of  sale  is 
rfected  by  consent,  yet  delivery  is  necessary  to  transfer  the 
operty.  And  in  the  opinion  thus  expressed  by  Mr.  Bell,  I 
ink  he  must  have  forgotten  the  tribute  paid  to  our  law,  in  the 
idence  before  the  Legislature  respecting  the  necessity  of  sus- 
miDg  pledges  made  by  factors  in  possession  of  goods,  and  in 
e  great  alteration  made  in  the  law  of  England,  by  the  adop- 
m  in  part  of  the  principle  of  our  law.  I  am  sure  no  one  can 
id  either  the  4th  Geo.  IV.  c.  83,  or  the  6th  Geo.  IV.  c.  94, 
to  factors,  and  then  turn  to  the  English  case  of  PhilUps  v. 
nth^  on  the  last  of  these  Statutes,  without  being  forcibly 
uck  with  the  benefits  arising  fi'om  our  rule,  and  the  evils  of 
partial  and  limited,  instead  of  a  general,  adoption  of  it  in 
igland. 

Our  law,  however,  is  fixed.  Whatever  difference  of  opinion 
isted  as  to  the  decision  come  to  respecting  the  circumstances 
the  case  of  Brougkton  v.  Aitchisorhy  the  exposition  of  the 
aeral  principle  of  Uie  law  of  Scotland  in  that  case  by  Presi- 
KT  Blaib,  following  out  Stair  and  Erseike,  is  universally 
biowledged  to  be  sound. 

Indeed  the  reclaimers  do  not  dispute  the  principle,  for  they 
deavour  to  make  out  that  delivery  was  made,  although  con- 
puctive  delivery  only.  But  it  is  important  to  remember  that 
nstructive  delivery,  when  possession  remains  with  the  seller, 
in  the  general  case  wholly  unavailing.  It  is  not  enough  to 
f  that  such  and  such  circumstances  amount  to  constructive 
livery  as  between  seller  and  buyer.  Against  third  parties 
d  creditors,  constructive  delivery  is  in  the  abstract  of  no 
ect  at  all  in  law.  And  in  the  limited  class  of  cases  in  which 
3  property  has  not  actually  been  removed  from  the  seller, 
t  flie  article  deemed  to  belong  to  another,  the  delivery  was 
dy  not  held  to  be  constructive  merely,  but  to  be  complete, 
d  the  separation  of  the  property  effectually  made  according 
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BoAK       to  the  nature  of  the  case,  so  as  to  avoid  taiae  credit  to  the  seDer 
Mmor.      from  possession. 
Feb.7iri844.      The  exceptions  from  the  general  rule  are  of  this  class— vii,  j 
cases  where  the  possession  of  the  party  is  not  really  looked  to^ 
in  the  usage  and  from  the  nature  of  his  trade,  as  necessaiiijf 
proving  that  the  stock  apparently  on  hand  is  his,  and  not  ooft- 
sidered  as  creating  such  a  presumption  in  the  actual  hxmm 
of  that  trade.    For  instance,  goods  in  a  printfield,  a  ship  in  Ai 
building  dock,  goods  in  working  artificers,  or  even  grain  int 
granary,  if  the  granary  is  what  is  called  a  public  stm  m 
warehouse — the  mere  possession  in  these  cases,  from  the  nafan 
of  the  trade,  does  not  necessarily  import  or  impress  the  pdbii 
with  the  conviction,  that  the  stock  is  all  the  property  ofAp 
party  in  whose  hands  the  articles  are.     Several  of  these  tnkn 
receive  the  property  of  others,  to  have  certain  operations  |ir^ 
formed  on  them.     Such  is  notoriously  the  character  of  th| 
trade.     Others  imdertake,  say  to  build  a  ship,  receiving  fi^^ 
ments  as  the  work  advances  ;  or  to  improve  or  alter  an  articll 
by  certain  changes  upon  it.    In  many  of  these  cases  the  artidl'i 
was  not,  and  is  well  understood  as  not  likely  ever  to  have  befll 
the  property  of  the  party  in  whose  hands  it  is  seen.    In  tk 
case  of  a  printfield,  a  store,  and  many  other  cases,  this  is  really 
the  nature  of  the  case.     Again,  in  many  of  the  cases  advertei 
to,  the  object  of  the  trade  is  to  have  a  supply  of  goods  in  a  ceh 
tain  state  of  forwardness,  and  then  to  sell  them  under  tii 
undertaking  (as  part  of  the  man's  proper  trade)  of  compleli| 
for  the  purchaser  the  last  operation  in  their  manufacture  ( • 
that  possession  during  this  last  operation  does  not  truly  ImU 
out  to  the  public  the  stock  as  even  probably  the  proper^  rf 
the  party.     In  such  a  case,  to  exclude  evidence  of  the  actuil 
fact  of  property,  would  give  to  creditors  a  presumption  wUck 
in  truth  they  never  relied  on,  and  hold  that  to  be  the  part/a 
stock  which  never  was  a  fund  of  credit  in  his  favour. 

In  considering  the  class  of  cases  mentioned  in  Mr.  BdTi 
Commentaries,  it  will  be  found  that  this  practical  considerati(S 
applies,  I  think,  to  all  the  cases,  and  is  really  at  the  foundatki 
of  the  doctrine — viz.,  that  from  the  nature  and  objects  of  tie 
party's  trade,  his  possession  of  articles  does  not,  in  the  opinion 
of  the  public,  create  the  belief  that  they  are  his  property,  and 
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8  not  necessarily  raise  thereby  any  credit  in  his  favour  as       Boak 
a  stock  of  his  own.     As  to  a  printiield,  for  instance,  the     Meoqst. 
lie,  when  they  see  it  always  well  filled,  do  not  look  to  the  Feb.  18/1844. 
k  as  all  the  actual  property  of  the  bleacher.     They  know 
reverse.     They  look  to  the  goods  as  the  criterion  of  the 

>unt  of  profit  he  is  making  by  bleaching,  and  of  the  extent 
is  employment. 

Then  it  is  said  that  the  cases  are  illustrations  of  the  effect  of 
rtructive  delivery,  I  think  the  use  of  this  term  somewhat 
eads  the  mind,  and  directs  attention  from  the  true  state  of 
facts.  In  these  cases,  I  think  the  principle  really  at  the 
idation  of  the  exceptions  is  what  I  have  stated,  viz.,  that 
possession  does  not,  in  the  particular  and  notorious  facts  of 
trade,  and  in  the  opinion  of  the  public,  and  of  creditors 
I  are  to  be  protected,  import  that  the  goods  or  stock  are 
ly  the  property  of  the  party  in  whose  hands  they  are  seen  ; 
therefore,  that  to  exclude  proof  of  the  actual  fact,  would 
I  the  public  a  benefit,  which,  in  dealing  with  the  party,  they 
not  truly  believe  they  had.  Many  of  the  cases  put  by  Mr. 
are  not  cases  of  sale  at  all,  followed  by  constructive  do- 
ry ;  but  cases  where  the  article  from  the  first  belonged  to 
ther,  and  was  only  put  into  the  manufacturer's  hand  for 
sific  operations.  The  other  cases  are  instances  of  the  party 
ying  on  his  proper  trade  of  completing  unfinished  articles 
those  who  have  bought  them  in  that  state — it  may  be, 
ght  them  from  him  or  from  others.  In  either  case,  his 
per  trade  is  to  finish  them  oflF,  and  work  them  up  ;  and  the 
•lie  know  that  when  in  that  last  stage,  to  which  his  proper 
ie  relates,  they  are  more  frequently  not  his  own  property, 
belong  to  others  for  whom  he  is  so  exercising  his  trade. 
Pake  the  case  of  a  working  silversmith  finishing  an  urn  or 
e — a  case  put  by  Mr.  Bell.  What  he  is  doing  does  not  im- 
property  in  the  opinion  of  the  world.     But  take  the  other 

9  of  a  silversmith,  who  may  have  workmen,  but  has  also  a 
;e  shop,  and  great  stock  of  manufactured  articles  ready  for 
I :  you  buy  one  of  his  vases,  say  unfinished,  but  desire  it  to 
completed,  or  some  alteration  to  be  made  on  it.  I  am  not 
pared  to  say,  that  the  buyer  in  such  a  case  could  follow 
t  article.     In  short,  in  all  the  cases  put  by  Mr.  Bell,  the 
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BoAK       question  is  made  by  him  to  turn  too  much  on  construdife 
MaooiT.     delivery.     I  do  not  think  that  is  the  sound  principle,  nor  is  it 
Fdb.1^1844.  ^^^  matter  to  which  I  think  the  Court  has  generally  lookei 
The  question  really  comes  to  be,  was  the  article  neoessaiflf 
considered  by  the  public  as  part  of  the  stock  of  the  tradffl*,«' 
did  the  possession  import,  in  the  circumstances,  that  the  artidfli: 
were  the   proper  stock  and  property  of  the  party?    Maf 
criteria  accordingly  have  been  in  some  cases  rejected,  yAifk 
were  all  that  occurred  in  other  cases,  and  which,  in  tbeii 
other  cases,  seemed  to  make  out  what  is  called  constmtiii 
delivery.    The  very  same  facts  are  insufficient  in  some  ciseft- 
sufficient  in  others — ^yet  the  constructive  delivery  (if  that  U 
been  the  test)  was  as  good  in  one  as  in  the  other.    Butibi^ 
in  truth,  the  Court  were  not  establishing  criteria  for  conM* 
tive  delivery  in  either  set  of  casea     They  were  judging  Iff 
far  the  actual  possession,  considering  the  character  of  ^etnil 
excluded  the  inquiry  as  to  the  alleged  purchase.     I  think  tti( 
is  the  true  view  of  the  questions  discussed  in  the  case  of  Ba; 
nie's  cattle — of  Sir  Charles  Forbes,  and  others.     And  certiii^ 
it  is  at  the  foundation  of  the  opinion  of  the  majority  of  At 
Court  in  Paul  v.  Cuthhertson^  as  to  growing  trees,  when  tb 
actual  possession  under  the  infeftment  of  what  was  growing  oa 
the  land,  was  held  to  exclude  the  inquiry  as  to  a  purchase  Mt 
completed  by  delivery. 

I  am  glad  to  find,  that  in  the  posthumous  work  of  Mr.  Bai 
to  which  I  have  referred,  he  does  in  truth  adopt,  in  substawi 
this  view  of  the  matter,  although  he  continues  the  use  of  *• 
term  "  constructive  delivery/'  He  says  that  in  the  cii« 
where  exceptions  have  been  admitted,  what  is  required  is  to 
shew  "  such  fair  indications  of  the  goods  being  sold  as  miy 
avoid  any  further  credit  to  the  seller/'  No  doubt  he  ten* 
the  acts  so  recognised  as  amounting  to  this  requisite— to  ta 
constructive  delivery — and,  when  so  understood,  the  term  may 
not  be  objectionable.  But,  in  truth,  in  considering  what  ii 
sufficient  according  to  that  explanation  of  the  principle,  J0< 
do  not  go  merely  on  what  passes  between  the  seller  and  buyer; 
but  on  what  third  parties  might  ascertain,  and  on  what  tbef 
were  called  on  from  the  nature  of  the  trade  to  ascertain,  orH 
be  aware  they  might  encounter,  and  on  the  eflFect  and  import- 
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3  of  what  has  passed  in  the  particular  trade.     Taking  the       Bo^k 
1,  constructive  delivery,  in  its  strict  and  primary  meaning,     Mbqor. 
ink  it  is  objectionable  on  principles  of  Scotch  law,  and  apt  peb.  13»  1844. 
aislead.  There  are  many  acts  which  unquestionably  amount 
K)nstructive  delivery,  which  yet  will  not  be  suflBcient  in  the 
at  majority  of  cases.     Mr.  Bell  himself  holds  the  case  of 
chison  wrong  decided,  in  which  certainly  there  were  acts 
irly  amounting  to  what  is  termed  and  taken  to  be  construc- 
I  delivery,  if  the  term  has  any  correct  meaning ;  but  in 
ch,  as  it  was  a  private  granary  for  a  person's  own  grain, 
re  was  nothing  to  destroy  the  presumption  that  the  grain 
I  his  own,  or  to  exhibit  any  indication  that  it  had  been  sold 
^d  hence  these  acts  were  held  by  Pbssident  Blair  to  be 
^Uy  insufficient. 

Ikccordingly,  in  the  illustrations  given  in  this  small  treatise 
Bale,  Mr.  Bell  shews  what  he  means  by  such  fair  indications 
t  the  goods  were  sold,  as  to  avoid  future  credit ;  for  he 
itions — 1.  Delivery  of  the  key  of  the  warehouse,  so  as  to 
lude  the  seller  ;  2.  Delivery  to  a  carrier  or  wharfinger ;  or, 
[Commencement  of  delivery. 

n  this  case,  nothing  whatever  is  proved  in  regard  to  the 
le  of  a  tanner,  nor  has  been  established  as  matter  of  notoriety 
other  decisions,  to  shew  that  that  trade  is  on  the  same  foot- 
;  with  that  of  a  printfield  or  other  artificer,  notoriously  finish- 
;  articles  which  do  not  belong  to  them,  as  in  the  practice  of 
ling  the  article  in  an  unfinished  state,  they  preparing  and 
(opleting  it  for  the  purchaser.  Hence  I  must  take  this  as  a 
mmon  case,  which  falls  within  the  undoubted  rules  of  Scotch 
w,  I  wish  to  avoid  saying  what  would  have  been  sufficient 
protect  the  buyer  in  this  case,  or  whether  any  facts,  amount- 
5  only  to  what  is  termed  constructive  delivery,  would  have 
)Qe  in  this  case,  which  would  not  have  been  sufficient  in  the 
se  of  any  ordinary  sale.  I  see  nothing  peculiar  as  to  this 
ide,  and  therefore  I  am  not  called  upon  to  say  whether  an 
try  in  the  books  of  a  tanner  would  have  been  equivalent  to 
entry  in  the  receipt  book  of  a  printfield.  In  many  cases, 
tries  in  the  books  can  be  of  no  avail,  and  it  is  unnecessary  for 
)  decision  of  the  present  case  to  say  whether  entries  in  the  tan- 
p's  books  would  have  been  sufficient  to  protect  the  purchaser. 
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BoAK  An  entry  in  books,  in  most  cases,  really  is  no  proof  of  de- 

MiGQiT.  livei*y  of  any  kind,  constructive  or  symbolical.  It  chiefly  gon 
M>.7iri8i4  to  make  the  evidence  of  the  sale  more  patent.  And  if  a  paii] 
has  reason  to  know  that  the  actual  possession,  in  the  partknlff 
trade,  does  not  import  propeily  in  the  ostensible  owner,  andi 
called  on  to  inquire  before  he  gives  credit,  as  in  the  caseofi 
printfield,  then  the  entry  in  the  books  is  to  be  taken  as  sock 
evidence  of  sale  as  avoids  false  credit.  It  seems  to  me  to  bev 
little  on  the  point  of  delivery. 

It  is  true  there  is  one  strong  fact  proved,  viz.,  removilof 
some  of  the  hides  out  of  the  pit ;  but  then  it  is  to  be  remea- 
bered  that  this  was  only  for  inspection  at  the  time  of  the  pn<* 
chase,  and  for  completing  the  bargain — ^it  was  not  an  actfav* 
ing  part  of,  or  tending  towards,  delivery  at  all.  Hence,  itiii 
no  respect  analogous  to  the  removal  of  part  of  the  goods  odtf 
a  warehouse  into  a  place  whence  they  are  to  be  put  on  soA' 
or  any  similar  act. 

In  the  view  I  take  of  the  case,  I  think  some  of  the  findiii|!i 
of  the  Lord  Ordinary  might  be  unnecessary  ;  but  as  I  donfll 
differ  from  them,  and  have  fully  explained  the  grounds  of  wj 
opinion,  I  think  it  is  unnecessary  to  propose  any  other  judg- 
ment than  a  simple  affirmance. 

I  have  only  further  to  say,  that  we  have  not  to  consider 
what,  in  the  ordinary  case,  may  be  the  situation  of  a  cautiowr 
for  a  composition,  even  after  sequestration,  in  such  a  caseastke 
present.  For  it  is  expressly  admitted  on  record,  that  by  speeU 
agreement,  the  cautioners  in  this  case  are  entitled  to  the  stfK 
pleas  with  the  trustee  in  a  sequestration.  Hence,  private  i^ 
after  bankruptcy  is  of  no  moment,  after  that  admission. 

Lord  Medwyn. — I  concur  in  your  Lordship's  view.  In  the 
sale  of  movables,  it  must  never  be  forgotten  that  delivery  is  the 
appropriate  and  legal  mode  of  completing  the  transfer  of  pro- 
perty ;  although  in  some  cases,  for  the  convenience  of  trade^ » 
symbolical  or  constructive  delivery  has  been  substituted  in  de 
room  of  actual  delivery ;  but  it  is  well  observed  in  the  work 
which  carries  this  doctrine  as  far  at  least  as  any  writer,  ani 
further  than  the  Court  did  in  the  case  of  Buchanan,  that  it» 
not  even  fancied  conveniency  or  facility  to   the  dealings « 
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traders,  ''  but  only  a  necessity  of  an  absolute  kind,  that  can  on       bqak 

strict  principle  authorize  constructive  delivery  f  and  I  think  I     MfooKr. 

may  add,   that  wherever  constructive   delivery  is  admitted,  Feb.l8ri844. 

ererything  must  be  done,  which  in  the  circumstances  of  the  case 

can  be  done,  to  give  evidence  of  the  sale,  though  delivery  had 

not  taken  place.     In  Eadie^  7th  February  1815,  which  was  a 

sale  of  hides  undergoing  the  process  of  tanning,  which  had  been 

sold  by  the  purchaser,  who  had  sent  them,  after  acquiring  them, 

to  a  tan-yard  to  a  third  party,  the  question  was  not  with  the 

owners  of  the  tan-pit  who  had  the  custody  of  the  goods,  but 

between  the  original  purchaser  and  the  buyers  from  him ;  and 

the  sale  was  not  held  to  be  complete,  because  intimation  had 

not  been  made  to  the  owner  of  the  tan-pit  where  the  hides  were 

tanning.     Now,  in  the  present  case,  the  sale  took  place  on  30th 

January  1840.    The  hides  were  at  so  early  a  period  in  the  pro- 

oeiB  of  tanning,  that  this  operation  was  not  completed  till  the 

month  of  December.     For  the  hides,  however,  requiring  this 

long  process  before  they  could  be  of  use,  a  bill  for  £75,  at  four 

aion^B,  was  granted,  which  was  retired  when  due.     A  part  of 

flie  hides  were  examined  before  the  sale,  by  Boak  and  Greig, 

\^  flie  purchasers,  and  put  back  into  the  pits — they  were  in  two 

pits  by  themselves,  apart  from  any  others — directions  were 

(pLven  by  the  purchasers  to  the  servants  of  Anderson  about 

them — a  small  piece  was  cut  out  of  a  few  of  them — but  no 

^'    mbrj  of  the  sale  was  made  in  the  books  of  the  bankrupt,  nor 

'     ny  mark  put  upon  them  by  the  buyei-s.     In  this  situation, 

Anderson  becomes  insolvent,  and  this  question  we  are  to  decide, 

''      nif  he  were  sequestrated  on  11th  July  1840.     I  do  not  say 

whether,  if  these  omissions  had  been  supplied,  it  would  have 

been  sufficient  evidence  of  constructive  delivery.     It  would  have 

<t  least  approached  nearer  the  case  of  Sir  Charles  Forbes  than 

ft  does ;  but  I  think  it  a  most  material  consideration,  that  no 

'■^.^    castom  has  been  proved  of  the  sale  of  the  hides  when  under- 

9)ing  the  process  of  tanning,  and  there  can  be  no  necessity,  nor 

'^tieh  reason,  for  paying  the  price  ten  months  before  the  article 

^  be  removed,  or  any  use  can  be  made  of  it.     It  must  always 

fce  a  party  embarrassed  who  wishes  to  convert  such  an  article 

into  money,  and  the  risk  which  the  buyer  runs,  if  he  pays  the 

price  before  delivery,  must,  I  should  think,  always  be  an  element 

TQU  IL  2  N 
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BoAK  in  fixing  the  price ;  and  if  he  does  pay  the  price  before  deli?ery, 
Mbookt.  he  should  see  that  everything  at  least  is  done  which  can  be 
Feb.  1871844.  ^^°^  ^  distinguish  it  as  his  property,  such  as  to  shew  that  it  k 
in  a  different  situation  from  the  rest  of  the  property  of  tiie 
seller ;  he  having  also  to  consider  whether  there  be  any  oonve- 
nience  of  trade  admitted  and  acted  on,  as  would  sanction  s  sde 
in  such  circumstances,  as  has  occurred  with  him.  I  amef 
opinion  that  that  has  not  been  done  here,  and  that  the  propeitf 
of  the  hides  was  not  transferred,  but  would  have  been  vested  ii 
the  trustee  under  a  sequestration. 

Lord  Monobeiff. — I  think  this  is  a  case  of  some  mtj; 
but)  on  the  whole,  I  am  inclined  to  adhere  to  the  Lord  Ordi- 
nary's interlocutor. 

The  hides  were  originally  the  property  of  Anderson  and  & 
— ^imported  or  purchased  by  them — lying  in  particular  lafifaf 
pits  in  their  possession,  in  the  process  of  tanning,  and  entend 
in  their  lapping-book  as  other  hides  in  other  pits  were. 

They,  or  part  of  them,  were  of  a  particular  description;  ui 
as  I  understand,  were  so  described  in  the  lapping-book,  lAiA 
also  referred  to  the  particular  pits  in  which  they  were. 

So  they  stood  as  the  property  of  Anderson  and  ConqMBji 
and  in  their  possession,  at  the  time  when  the  transactioB  ib 
question  took  place. 

Then  there  was  a  contract  of  sale  by  Anderson  and  Compiif 
to  Boak  and  Greig ;  and  it  was  part  of  the  arrangem^t  tU 
the  hides  should  remain  in  the  pits  of  Anderson  and  Gomptt7» 
till  the  process  of  tanning  should  be  completed. 

Before  the  bargain  was  concluded,  a  few  of  the  Monte  Fideo 
hides  were  taken  out  of  the  pit,  in  order  to  be  examined  bj  Ik 
Greig,  and  after  being  inspected  were  returned  into  the  pit 
After  this,  the  transaction  was  finished  by  the  note  delireied 
to  Mr.  Greig,  and  which  bears — "  To  be  delivered  as  soon* 
they  are  well  tanned,'^  and  then  the  advocators  granted  thtf 
bill  for  £75,  in  part  payment  of  the  price,  which  they  )»i 
afterwards  to  retire  from  the  bank,  when  it  was  discounted  ij 
Anderson  and  Company. 

It  ftirther  appears,  that  afterwards  the  advocators,  or  s  sff* 
vant  instructed  by  them,  examined  the  state  of  the  hides,  tf' 
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ave  instructions  as  to  the  course  of  the  tanning ;  and  that  on       boak 
06  occasion  Mr.  Greig  called,  and  cut  a  piece  off  some  of  the     MBocorr. 
ides. 

It  is  not  in  evidence  that  the  entry  in  the  lapping-book  was 
lewn  to  Mr.  Greig,  Anderson  being  unable  to  recollect  whether 
lat  took  place  or  not  But  it  is  clear  that  no  entry  was  made 
ther  in  the  lapping-book,  or  in  any  other  book  of  Anderson  and 
(»npany,  of  the  sale  made  to  the  advocators,  or  bearing  that 
teir  hides  lay  in  the  pits  as  the  property  of  the  advocators. 

The  Monte  Video  hides  had  brand  marks  on  them,  but  these 

arks  were  there  before  the  transaction. 

While  the  hides  thus  lay  in  the  pits,  Anderson  and  Company 

came  bankrupt.     A  settlement  by  composition  took  place, 

d  the  respondents  became  the  cautioners. 

There  seems  to  be  no  doubt,  that  before  this  arrangement 

9  advocators  had  claimed  the  hides  as  their  property,  and 

at  Anderson  had  admitted  that  the  sale  had  taken  place,  and 

at  he  had  held  the  hides  as  belonging  to  the  advocators.    But 

special  agreement  Boak  and  Greig,  in  agreeing  to  the  com- 
sition  conditionally,  agreed  also  that  their  rights  should  be 
cided  on  the  same  footing  as  if  a  sequestration  had  been 
lurded,  and  Anderson  and  Company  had  been  legally  bank- 
pt  at  that  date,  11th  June  1840. 

In  this  state  of  the  case,  I  am  of  opinion,  1.  That  the  title 
the  respondents  to  claim  the  hides  cannot  be  excluded  by 
9  £act,  that,  at  the  date  of  the  composition-contract,  the  claim 
die  advocators  was  well  known  to  the  respondents.  They 
9  in  the  same  situation  as  a  trustee  in  a  sequestration  at  that 
te  would  have  been  ;  and  he  must  have  taken  the  property 
it  was,  though  subject  to  any  question  which  might  be  raised. 

The  question  is.  Whether,  at  the  bankruptcy,  these  hides  are 

be  considered  as  sold  and  delivered  to  the  advocators,  or 
lether  they  remained  undelivered,  and,  as  being  so,  formed 
rt  of  the  sequestrated  estate  of  Anderson  and  Son? 
That  they  were  not  delivered  in  fact,  is  clear,  as  they  still 
mained  in  the  tan-pits  of  Anderson  and  Son.  But  the  ques- 
m  is,  Whether,  in  the  circumstances,  there  was  constructive 
ilivery  ? 

It  seems  to  be  sufficiently  proved,  that  these  hides  were 
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BoAK  segregate  and  distinct  from  the  other  hides  in  the  possessioDof 
MsGon.  Anderson  and  Son  ;  and  the  advocators  plead,  that  there  vii 
Fei>."iiri844.  constructive  delivery  at  the  time  when  some  of  them  weretakee 
out  of  the  pit  and  examined,  and  then  returned  ;  and  wh^  the 
bargain  was  immediately  thereafter  concluded,  and  s  hffl 
granted,  explaining  that  they  remained  there  only  for  the  pro- 
cess of  tanning,  for  which  Anderson  and  Son  were  entrosted 
with  the  possession  under  the  dififerent  contract  of  locatioopd' 
rarum. 

This,  certainly,  brings  it  to  a  point  somewhat  nice.  But  I 
am  inclined  to  think  that  there  are  serious  defects  in  the  gnnrndi 
of  this  plea.  1.  The  hides  were  in  the  process  of  tanning  b^ 
the  contract.  They  were  purchased  by  the  advocators  in  dnt 
state ;  and  not  first  purchased  and  delivered,  and  then  SBBibt 
the  purpose  of  tanning.  Then,  2.  The  contract  bears,  tU 
they  were  "to  be  delivered '^  as  soon  as  they  are  well  taonei 
It  is  difficult  to  reconcile  this  with  the  assumption  that  di0f 
were  already  delivered.  Delivery  is  postponed  upon  a  oonfi- 
tion  indefinite.  It  is  doubtful  if  the  advocators  could  hsnit 
quired  delivery  before  that  process  was  completed.  3.Jb 
marks  were  put  on  the  hides,  or  on  the  pit.  I  do  not  attack 
much  importance  to  this;  but  the  reverse  would  have  beeni 
material  fact.  4.  No  entry  was  made  in  any  book  of  AndenoB 
and  Son.  This  is  the  most  important  consideration.  I  am  not 
bound  to  say  whether  that,  with  the  other  fistcts,  would  hate 
been  sufficient  or  not.  But  it  is  not  here.  The  hides  stood  ii 
the  books  of  the  bankrupts  as  their  property.  And  the  qoa* 
tion  is,  Whether,  in  a  case  of  bankruptcy,  it  can  be  held  thati 
change  of  the  legal  possession  had  taken  place,  while  the  actd 
possession  remained  as  it  was  ^ 

I  think  that  it  cannot.  I  see  no  authority  for  it  The  pas- 
sage in  Mr.  Bell's  work  is  not  altogether  correct^  the  caae  of 
growing  trees  having  been  decided  otherwise,  Paul  v.  CtMeri- 
sofiy  July  3,  1840  ;  and  there  is  no  other  case  which  comes  op 
to  this,  even  if  that  would  have  supported  the  plea  of  the  adro- 
cators.  The  law  of  this  country,  and  of  Europe  in  general,  i 
much  and  deeply  indebted  to  Mr.  Bell,  and  I  know  that  tb 
yalue  of  his  works  have  been  appreciated  not  only  here,  battt 
other  countries  ;  but  at  the  same  time  I  hold  tliat  he  is  not  quite 
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correct  in  this  instance.  The  nearest  case  to  the  point  is  that  Boak 
of  Sir  Charles  Forbes.  But,  in  that  case,  the  wine  had  stood  Megokt. 
in  the  books  of  Lyall  and  Company,  as  the  property  of  Sir  peb.  TT^^a 
Charles,  for  a  long  period ;  and  besides,  as  it  was  actually  de- 
livered before  the  sequestration,  the  question  was.  Whether  it 
could  be  brought  back  under  the  Act  1696?  The  case  of  Eadte 
V.  M'Kinlay,  February  7,  1815,  quoted  by  Mr.  Marshall,  does 
not  seem  to  aid  his  plea.  No  similar  plea  was  raised  in  that 
case.  Forty-two  raw  hides  had  been  purchased  by  Vallens, 
a  tanner,  and  Watson,  a  currier,  jointly,  from  G.  and  A.  Murray, 
tanners  in  Stirling.  They  were  "  sent  to  the  tan-pits  of  Vallens 
to  be  tanned.''  Vallens  surrendered  his  interest  in  them  to 
Watson,  who  gi-anted  his  bill  for  the  price.  Watson  resold 
them  to  the  Murrays ;  but  they  remained  in  the  tan-pits  of 
VaUens  till  the  tanning  should  be  finished.  Then  Vallens 
became  bankrupt,  and  the  Murrays  also  were  sequestrated.  In 
the  meantime  M*Kinlay,  a  creditor  of  Watson,  had  poinded  the 
hides ;  and  the  competition  was  between  him  and  the  trustee 
on  the  estate  of  the  Murrays.  The  question  was,  Whether  the 
rensale  to  the  Murrays,  as  an  assignation,  had  been  sufficiently 
intimated  to  Vallens,  or  the  trustee  on  his  estate  ?  The  hides 
bad  been  sent  to  the  tan-pits  of  Vallens  solely  for  the  purpose 
of  tanning ;  and  there  was  no  attempt  by  his  trustee  to  say  that 
they  were  his  property.  They  were  held  to  lie  there  as  the 
property  of  Watson,  unless  his  assignation  to  the  Murrays  was 
Bufficiently  intimated.  The  ultimate  decision,  after  various 
opposite  interlocutors,  simply  held  that  it  was  not,  and  that 

M'Rinlay's  poinding,  as  in  right  of  Watson,  was  preferable. 

Snch  a  case  cannot  apply  to  the  present. 
On  the  whole,  though  it  is  a  very  fair  case  to  try,  and  a 

Wd  case  for  the  advocators,  I  must  think  the  interlocutor 

fight. 
I  do  not  think  there  is  any  evidence  of  a  fixed  usage  of  trade 

to  affect  the  question  one  way  or  the  other. 

Lord  Cockbubn. — I  do  not  think  this  case  attended  with 
^^y  difficulty.  The  general  principle  of  the  law  is,  that  the 
^e  of  a  movable  article  cannot  be  completed  without  the 
Actual  delivery  of  the  thing  sold.     Constructive  delivery  is 
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BoA.K       allowed  where  actuld  is  impracticable ;  but  the  general  fcikj 

MsGon.     of  the  law  is,  to  connect  the  property  with  the  posaeBBioiiy  ai^ 

Feb.  1871844.  to  admit  no  case  as  proper  for  constructiye  deliveiy,  without 

something  bordering  on  necessity ;  and  above  aU,  ontfl  the 

parties  can  shew  that  they  did  everything  they  could  to  make 

the  delivery  actual. 

It  would,  therefore,  be  sufficient  of  itself  to  induce  me  to  ad- 
here to  the  interlocutor,  that  the  purchasers  here  did  nothisg 
whatever,  or  at  least  far  less  than  they  might  have  don^  to 
warn  the  world  that  the  property  had  been  transferrei  B 
was  left  with  the  sellers  in  order  that  it  might  be  manufiustoni 
but  it  might  have  been  actually  delivered,  and  given  backagui, 
by  a  separate  transaction  ;  and  at  any  rate  it  might  have  beei 
marked  as  the  purchasers'.  The  pits  in  which  it  was  tanniog 
might  have  been  marked.  But  nothing  whatever  was  dooa 
The  occasional  visits  of  the  purchasers,  and  their  cutting  asmiB 
bit  off  a  few  of  the  hides  in  order  to  see  how  the  tanning  m 
going  on,  though  sufficient  to  evince  the  understanding  as  be- 
tween the  original  parties,  was  perfectly  insignificant  as  betweea 
them  and  the  public.  Delivery,  even  constructively,  was  marked 
by  no  palpable  act. 

But  the  matter  does  not  rest  merely  upon  this  £Edlure  by  die 
parties  to  indicate  the  transfer.  There  are  three  circumstanoei 
which  attest  positively  that  no  completed  transfer  was  rxnist 
stood,  or  intended,  to  have  been  effected. 

The  hides  were  not  meant  to  be  purchased  as  mere  skoi 
but  as  tanned  leather ;  and  it  is  proved  that  the  prooesB  of 
tanning  could  not  be  finished  for  many  months.  In  other 
words,  the  article  was  not  to  be  in  a  deliverable  state  for  akffg 
time.  Accordingly,  it  is  evident,  that  instead  of  meanii^t<> 
take  delivery  at  the  date  of  the  agreement,  the  parties  metft 
to  postpone  it,  and  to  defer  the  completion  of  the  purchase  til 
it  should  be  seen  whether  the  article  was  ever  to  be  in  the  ooo- 
dition  in  which  alone  it  was  intended  to  be  bought. 

Hence  it  will  be  observed, — First,  That  the  original  miffi^ 
bears  that  the  hides  were  *'  to  be  delivered  as  soon  as  ^ 
tanned;"  that  is,  that  no  delivery  was  to  take  place  sooner. 
Secondly,  That  accordingly  the  price  was  only  partially,  not 
fully  paid,  and  indeed  could  not  be  so,  because  it  was  not  erce 
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t  was  to  depend  upon  the  result  of  the  tanning, 
and  especially,  That  the  property  was  not  transferred 
»oks  of  the  sellers. 

circumstances,  but  particularly  the  last,  take  this  case 
e  range  of  all  the  precedents  that  have  been  referred 
lelivery  were  held  to  have  taken  place  here  construe- 
scarcely  see  where  we  could  stop.  This  is  an  attempt 
re  creditors  of  movable  property,  which  they  did  not 
30  the  bankrupt  in  the  obvious  possession  of,  but  which 
been  paid  for  by  any  purchaser ;  and  which,  not  being 
le  till  a  distant  period,  stood  as  the  bankrupt's  pro- 
his  own  books.  To  sustain  this  would  be  to  mislead 
c,  and  to  create  a  false  credit  in  &vour  of  the  seller. 


BOAK 

V. 
MlQGBT. 
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ourt  accordingly  adhered,  with  additional  expenses. 


igment  in  the  case  of 
I  V.  Aitohison  cannot 
ed  of.  The  Court  re- 
i  two  sales  as  one  trans- 
1  proceeding  upon  that 
Q,  they  held  that  the 
delivery  under  the  first 
antamount  to  a  partial 
nder  the  second.  The 
appears  also  to  be  erro- 

the  ground  that  the 
1  was  not  a  specific  as- 
quantity,  but  a  portion 
r  quantity  from  which 

be  separated.  It  was 
ecus  in  regarding  the 
'  the  seller  as  a  third 
ding  possession  of  the 
behoof  of  the  seller,  in 
)  intimation  of  the  sale 
5livery  would  have  com- 


pleted a  transfer  of  the  property, 
whereas,  in  point  of  fact,  the  party 
to  whom  the  sale  was  intimated 
was  a  servant  of  the  seller,  and 
the  wheat  was  in  the  seller's  own 
possession.  On  no  groimd,  it  is 
thought,  could  delivery  in  this  case 
be  held  to  have  been  made.  The 
case  of  Lang  v.  Bruce  was  attend- 
ed with  much  greater  difficulty, 
but  it  is  difficult  even  in  that 
case  to  hold  that  delivery  in  the 
proper  legal  sense  of  the  term  had 
taken  place.  In  the  case  of  Otbaon 
V.  Forbes^  it  appears  to  be  still 
more  clear,  that  the  sale  was  not 
completed  by  delivery.  The  true 
principle  appears  to  have  been 
applied  in  the  subsequent  case  of 
Book  V.  Megget. 
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Where  the  article  sold  is  in  the  possession  of  a  third  party,  and  &» 
sale  has  not  been  intimated  to  him,  the  property  in  the  subject  ioa 
not  pass  to  the  purchaser,  and  the  creditor  of  the  seller  may  ettoA 
it  although  tiie  purchaser  may  have  paid  the  price. 

EADIB  V.  MAOKINLAT. 

Feb.7,iFi5.       John  Vallens,  tanner  in  Glasgow,  and  William  Wataon, 
~       currier  there,  purchased,  in  the  year  1810,  forty-two  raw  hidei 
F.  c.  206.    from  George  and  Archibald  Murray,  tanners  in  Stirling.   The 
hides  were  sent  to  the  tan-pits  of  Vallens  to  be  tanned.   Vat- 
lens  afterwards  gave  up  his  interest  in  them  to  Watson,  who 
granted  his  bill  to  the  Murrays  for  the  price. 

By  a  transaction  unnecessary  to  be  detailed,  Watson  reooU 
the  hides  to  the  Murrays,  16th  February  1811,  but  they  wen 
allowed  to  remain  in  the  tan-yard  of  Vallens  till  the  process  of 
tanning  should  be  finished. 

A  short  time  after  this  resale  by  Watson  to  the  Momji^ 
but  before  the  hides  were  fit  for  removal,  Vallens  becaoM 
bankrupt,  and  James  Anderson,  merchant  in  Glasgow,  was 
appointed  trustee  on  his  sequestrated  estate. 

George  Murray,  on  8th  April  1811,  verbally  informed  Andsr 
son  that  they  had  forty-two  hides  of  such  a  description  in  the 
tan-yard,  (but  without  mentioning  that  they  were  the  bidsi 
purchased  from  Watson,)  that  they  were  ready  to  carry  them 
away,  and  would  pay  the  charges.  The  following  letter  was 
also  written  to  Anderson  : — "  Sir, — Let  this  serve  to  infa« 
you,  that  when  our  George  Murray  was  in  Glasgow  last  week, 
he  went  down  and  looked  the  hides  that  Mr.  Vallens  is  tas- 
ning  for  us,  which  he  thinks  are  sufficiently  tanned ;  therefbie 
we  will  take  it  very  kind  if  you  will  give  orders  that  they  may 
be  dried ;  and  on  receipt  thereof,  please  let  us  knov  tbe 
amount  of  the  charge  for  tanning,  which  we  will  acoordin^J 
remit.  We  suppose  it  must  be  with  you  we  ought  to  settle.— 
We  are.  Sir,  your  most  obedient  servants,"  (Signed)  "  Gioafli 
and  Archibald  Mqrrats,  tanners,  Stirling. 
"  Stirlir}^,  16th  April  1811. 
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"  No.  of  hides  Mr.  Vallens  is  tanning  for  us  is  21  crop,  21       badh 

itt  shoven/^  MAonitLAr. 

Feb.  7, 1816. 

Upon  16th  May  1811,  George  Mackinlay,  toll-keeper  in 
lasgow,  who  had  acquired  right  by  indorsation  to  a  bill  ac- 
ipted  by  Watson,  executed  a  poinding  of  the  hides  as  his 
roperty,  they  remaining  still  in  the  tan-yard  of  Vallens. 

The  Murrays  presented  a  petition  to  the  Magistrates  of 
lasgow,  praying  an  order  on  Vallens,  and  Anderson  the  trus- 
6,  to  deliver  up  the  hides  on  receiving  the  price  of  tanning, 
id  for  an  interdict  against  the  sale  of  them,  a  warrant  for 
hich  Mackinlay  had  obtained  on  his  poinding. 

The  Magistrates  ordered  Mackinlay  to  be  sisted  as  a  party, 
id  appointed  the  other  defenders  to  be  judicially  examined, 
nderson,  the  trustee,  declared  that  the  communication  on  the 
;h  April  1811,  made  by  George  Murray,  that  there  were 
Kmt  40  hides  in  the  possession  of  Vallens,  which  had  been 
yen  to  tan  belonging  to  them,  and  the  letter  of  16th  April 
}11,  was  all  the  intimation  he  ever  had  on  the  subject^  so  far 
I  he  recollected.  Vallens  declared  that  Anderson  the  trustee 
id  mentioned  to  him,  that  he  had  had  a  letter  from  the  pur- 
lers about  the  hides,  but  that  he  had  in  answer  told  him,  that 
)  could  say  nothing  about  them,  but  that  they  were  the  pro* 
ffty  of  Watson.         ] 

The  Magistrates  pronounced  several  interlocutors  on  the 
eadings  of  the  parties,  finding,  ''  That  the  hides  in  question 
sing  in  the  custody  of  the  defender  Vallens,  for  the  purpose 
id  under  the  process  of  tanning,  the  pursuers  could  not  com- 
ete  the  re-purchase  thereof  from  Watson  by  taking  actual 
)89e8sion  of  the  said  hides,  and  removing  them :  That  the 
id  John  Vallens  being  under  sequestration,  he  must  be  con- 
dered,  in  his  custody  of  the  said  hides,  as  holding  them  merely 
i  the  servant  of  his  creditors,  represented  by  the  defender, 
uderson,  the  trustee  on  his  estate :  That,  in  these  circum- 
ances,  the  intimation  made  by  the  pursuers  to  the  defender, 
uderson,  was  sufficient  to  complete  the  right  of  the  pursuers 
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E^n  thereto  :  Preferred  the  pursuers  accordinglj  to  ihe  said  hides, 
Maounlat.  and  appointed  them  to  be  delivered  up  on  payment  of  the 
Feb.^815.  expenses  incurred  in  tanning/' 

Mackinlay  having  brought  an  adrocation,  Lord  Binvattii; 
Ordinary,  pronounced  this  interlocutor,  12th  May  1813:— 
''  Remits  the  cause  to  the  Magistrates,  with  instructions  to 
alter  their  interlocutor,  and  find  that  the  complainer's  right  to 
the  hides  in  question  is  preferable  to  that  of  the  respondeuts, 
George  and  Archibald  Murray.** 

His  Lordship  gave  out,  at  the  same  time,  a  Note,  as  ptrtof 
his  judgment,  bearing  in  general,  that  while  he  concurred  iUsk 
the  Magistrates  in  the  legal  views  of  their  judgment,  he  ooih 
sidered  them  as  inapplicable  to  the  case,  and  observing  tbit 
nothing  but  an  effectual  transfer  of  the  hides,  duly  intfanatil 
to  Anderson,  who,  as  the  trustee  for  the  creditors  of  YaDenii 
was  the  legal  custodier  of  them,  could  prevent  them  being 
carried  off  by  Watson's  creditors :  That  the  only  written  notto 
to  him  was  the  letter  of  16th  April  1811,  merely  requiriiig 
delivery  on  an  allegation  of  a  transfer,  not  by  Watson,  who  hid 
the  only  power  to  give  it :  And  that,  even  holding  a  veiW 
notice  to  have  the  same  effect,  it  appeared  from  Andersoo'fl 
declaration,  that  that  also  consisted  merely  in  a  similar  reqoifl- 
tion  by  the  pursuers,  and  that  he  received  no  order,  written  or 
verbal,  from  Watson,  the  proprietor,  it  not  being  allied,  or 
offered  to  be  proved,  that  the  writing  of  16th  February  1811, 
by  which  Watson  passed  from  the  purchase,  and  agreed  to  the 
Murrays  receiving  the  hides,  was  communicated  to  Anderson; 
and,  therefore,  that  the  property  remained  with  Watson  at  tbe 
date  of  poinding  by  Mackinlay,  and  was  effectually  carried  bj 
that  diligence. 

A  petition  being  presented  against  this  interiocator  bf 
James  Eadie,  cashier  to  the  Stirling  Banking  Company,  as  tns- 
tee  on  the  sequestrated  estate  of  Archibald  Murray,  and  tf 
general  disponee  of  George  Murray,  and  having  been  followed 
with  answers,  the  Court  (3d  December  1813)  «  Altered  tke 
interlocutor  complained  of,  and  remitted  to  the  Lord  Ordinary 
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o  remit  to  the  Magistrates  of  Glasgow  to  ordain  delivery  of  the      Bjaib 
ddes  in  question,  and  found  the  respondent  liable  in  expenses/^ 

The  defender  then  reclaimed,  and  on  advising  his  petition, 
¥ith  answers,  the  Court  (15th  June  1814)  "  Altered  the  inter- 
ocutor  complained  of,  and  returned  to  the  interlocutor  of  the 
[iord  Ordinary,  and  found  the  petitioner  entitled  to  his  ex- 
penses." 

Thh  Pubsubk  bbolaimbd,  jljsj)  pleaded: — By  the  law  of 
Scotland,  delivery  of  movables  is  not  indispensable  in  consti- 
^ting  a  sale  by  word  or  writing,  to  transfer  the  movables. 
Such  was  also  the  principle  of  the  Roman  law  ;  Digest  lib.  xli. 
it.  2,  §  21.  There  is  an  infinity  of  cases  in  the  complexity  of 
x>mmercial  intercourse,  where  actual  delivery  of  the  commo- 
lity  de  manu  in  manum  cannot  be  accomplished,  and  neverthe- 
ess  the  efficiency  of  the  sale  and  legal  transference  of  the 
urticle  take  place.  The  law  has  accordingly  admitted  of  sup- 
>lementary  expedients,  by  symbolical  tradition  in  some  cases, 
md  by  constructive  or  inferred  tradition  in  others  ;  JSelFa  Com, 
)p.  27,  69  ;  Buchcmcm  and  Cochrane  v.  Swan^  Earned  Sel.  Deo. 
Fune  13,  1764  ;  Mathie's  Trustee  v.  Auchioy  Ure,  and  Company, 
23d  November  1804,  reversed  by  House  of  Lords,  16th  March 
1810.  The  present  case  is  precisely  one  of  that  character  and 
leficription.  The  hides  were  actually  in  the  tan-pits,  under- 
going the  operation  of  tanning  ;  delivery  was  therefore  imprac- 
ticable, without  destroying,  or  at  least  deteriorating  the  subject. 
The  contract  of  sale,  however,  was  clear,  the  subject  was  specific, 
sind  it  should  seem  of  necessary  consequence,  that  constructive 
delivery  adhered  to  the  transaction,  or  that  a  legal  transfer- 
ence was  inferred.  The  requisite  of  a  sale  are  consensus^  res, 
el  pretium;  and  it  is  only  where  some  of  these  are  defective 
\hsA  intimation  is  resorted  to  as  a  substitute.  Intimation  to  a 
custodier  may,  in  one  view,  be  considered  as  equivalent  to  an 
order  to  deliver ;  and  in  another,  when  made  by  the  purchaser, 
as  a  warning  to  such  third  party  that  the  goods  are  truly  the 
purchaser's,  and  that  he  is  not  thereby  to  be  frustrated  of  his 
Euxjuisition  ;  but  it  does  not  follow  that  the  notice  enters  into 
3r  is  required  to  give  eflfect  to  the  previous  contract.     Such 
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eadu  intimation  is  applicable  properly,  if  not  entirely,  to  the  traofr 
MAOKDfLAT.  mission  of  bonds,  nomina  dehitorumj  or  other  obligatioDs  or 
Feb.^816.  rights  constituted  by  writing  ;  Stair ^  b.  iii.  tit  1,  §  15.  Bat  it 
is  unnecessary  to  enter  into  this  legal  inquiry,  as  an  explic^ 
and  formal  intimation  was  made  of  the  sale  to  the  proper 
party,  which  was,  at  all  events,  sufficient  to  render  the  amref 
ance  complete.  As  to  the  argument  of  the  defender,  that  tk 
intimation  was  not  regular  or  explicit,  in  respect  the  letter  did 
not  mention  the  manner  in  which  the  hides  became  the  pro- 
perty of  the  Hurrays ;  that  it  gave  no  description  of  thcmio 
as  to  distinguish  them  from  others ;  and  that  the  deed  i 
assignment  was  not  exhibited,  the  petitioners  would  obBem^ 
that  there  is  no  principle  or  reason  which  requires  the  oon- 
munication  of  the  whole  circumstances  of  the  acquisition  of  i 
subject,  in  order  to  accomplish  the  object  of  intimation.  AS 
that  seems  to  be  required  for  the  security  either  of  the  pm^ 
chaser  or  custodier,  as  depositary,  is,  that  notice  be  giren  to 
him  that  the  property  is  de  facto  changed.  The  letter  of  16ft 
April  1811,  joined  with  the  previous  verbal  intimation,  andAi 
evidence  of  Vallens  having  given  information  that  the  bida 
were  Watson's,  sufficiently  specified  them,  so  that  their  iden- 
tity, and  the  discrimination  of  them  from  other  hides,  codd  be 
a  matter  of  no  difficulty.  From  a  slight  examination  of  the 
cases  quoted  by  the  defender,  it  will  appear  that  all  of  them 
related  to  the  solemnity  of  intimations  requisite  to  comply 
the  transference  of  written  deeds,  and  of  course  that  the  inti- 
mation was  accompanied  with  exhibition  of  the  deed  of  vt 
signment. 

Pleaded  for  the  Defender. — In  order  to  transfer  propertf 
by  sale,  or  other  transactions  inter  vivos^  the  mere  will  of  tiie 
owner,  though  a  necessary  ingredient,  is  not  of  itself  sufficient 
Some  external  act  must  in  general  be  done  by  him,  or  by  to 
authority,  without  which,  however  clear  his  intention,  the  pro- 
perty will  remain  with  him ;  and  the  great  rule  is,  that  tradi- 
tion is  necessary ;  Ersk  b.  ii.  tit.  1,  §  18.  Although,  from  tbe 
exigencies  of  affairs,  constructive  delivery  has  been  admitted  tf 
sufficient  to  transfer  the  property,  it  ought  never  to  be  fxs*- 
mitted  except  in  cases  of  necessity,  and  it  ought  to  be  accom- 


( 


CONTRACT  OP  SALE.  573 

panied  with  such  precautions  as  shall  clearly  and  publicly       Badu 
denote  the  transference  which  is  made  by  means  of  it.     In  the    MAOKnrLAt. 
case  of  goods  in  the  hands  of  an  artificer,  for  the  purpose  of  Feb.^8i6. 
undergoing  some  operation,  it  is  obvious,  that,  when  they  are 
sold,  actual  delivery  is  sometimes  impracticable,  and,  therefore, 
something  short  of  actual  delivery  may  be  allowed  to  transfer 
the  property.     But  it  must  be  admitted,  on  the  other  hand, 
that  a  mere  contract  of  sale  or  assignment  is  not  sufficient  for 
that  purpose.     The  vender,  whose  goods  are  in  the  hands  of  an 
artificer,  should  grant  an  order  of  delivery,  and  this  order 
should  be  intimated  to  the  latter.     Now,  considering  this  case 
amply  as  a  sale  of  movables,  without  reference  to  any  written 
assignment,  delivery  of  one  description  or  another  was  requisite 
to  divest  Watson  of  the  property.     But,  supposing  that  some 
act  less  strong  than  an  order  of  delivery  on  the  part  of  Watson 
coald  be  received  as  equivalent,  there  is  not  even  a  casual  allu- 
sion by  him  to  the  sale,  in  the  conversation  with  Vallens  or 
Anderson,  sufficient  to  divest  him  of  the  property.     It  is  not 
alleged,  that  he  either  saw  them  after  the  16th  February,  or 
wrote  to  them,  or  gave   any  directions  with  regard  to  the 
hides,  which  could  lead  them  to  suppose  the  property  had 
passed  from  him.     There  are  various  cases,  where  the  vender, 
after  a  sale,  had  done  something  apparently  with  an  intention 
of  transferring  the  property,  but  which  was  denied  that  effect ; 
26th  January  1785,  Hill  v.  Buchanans,  affirmed  in  the  House 
of  Lords ;  7th  February  1786,  Satter  v.  Factor  on  Knox  and 
Companj/s  estate.    But,  in  the  present  case,  there  was  not 
even  such  an  inchoated  attempt  on  the  part  of  Watson  to 
transfer  the  property. 
,  If  the  letter  by  Watson,  of  16th  February,  be  regarded  in 

^  light  of  an  assignation,  nothing  can  be  clearer  than  that 
^  the  only  equivalent  to  actual  delivery,  was  a  regular  intimation 
r  ^f  the  assignment  to  the  custodier  ;  Erskine,  b.  iii.  tit.  5,  §  3  ; 
-  Stair^  b.  iii.  tit.  1,  §  6  and  7 ;  Bankton,  b.  iii.  tit.  1,  §  6  ; 
r  -ffitt.  p.  145  ;  BelPs  Com.  pp.  72,  73  ;  Kilk.  p.  145.  And  even 
f  private  knowledge  will  not  supply  the  want  of  regular  intima- 
?  tion;  ffume  and  Elphinstone  y.  Murray,  11th  December  1674, 
-Oirf.  voL  i  p.  64  ;  Adamson  v.  Mitchell,  15th  June  1624,  ibid. ; 
'       ^ame  v.  ffame,  Durie;  Macallzean  v.  MacaUzean,  June  1686, 
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Eadh  GolmUe;  Advocates  v.  Sir  R.  Dkhaon,  Diet,  voL  L  p.  64 ;  Jfo^ 
MAGraiL4T.  gi^  y-  Hutchison,  22(1  January  1630,  ibid. ;  Dickwn  y.  TrdiBr, 
Peb.^816.  18*^  January  1776.  There  is  complete  evidence  here  that  the 
assignation  never  was  even  mentioned  to  Anderson,  nor  any- 
thing said  which  could  lead  him  to  conjecture,  that  the  hidtt 
to  which  the  Murrays  alluded  were  those  of  which  Vallensaiid 
Watson  had  been  originally  the  joint  proprietors,  which  afte^ 
wards  became  the  sole  property  of  Watson,  and  which  Yalku 
had  been  employed  to  tan  for  him.  There  was  not^  therefiin; 
even  any  private  knowledge  on  the  part  of  Anderaon  of  the 
pretended  assignment,  and  beyond  all  doubt,  no  intimatidBcf 
it.  The  property,  therefore,  remained  with  Watson,  and  migU 
be  safely  delivered  to  him,  or  legally  attached  by  the  diligeoos 
of  his  creditors. 

Lord  Justice-Clebk. — This  has  always  appeared  to  me  i 
case  of  difficulty ;  but  at  present,  I  approve  of  the  interiocator. 
I  don't  feel  myself  moved  by  any  suspicion  of  fraud,  nor  by  the 
argument,  that  Vallens  was  the  proper  custodier  of  the  hido; 
because  the  trustee  comes  to  be  the  custodier  of  all  the  bank- 
rupt's means  and  effects.  But  my  doubt  was  with  r^ard  to 
the  other  point,  whether,  giving  full  effect  to  the  letter  of  16th 
April,  and  previous  communication  with  Anderson,  both  of 
which  are  silent  as  to  the  transaction  between  Watson  and  the 
Murrays,  Anderson  was  certiorated  as  to  the  transfer.  I  am  of 
opinion  there  was  no  legal  notification.  If  that  lett^  had 
mentioned  the  transfer  by  Watson,  it  would  have  been  snfficieDt 
intimation. 

Lord  Meadowbank. — I  don't  think  there  are  grounds  for* 
reversal  of  the  interlocutor.  It  appeared  to  me,  that  it  vn 
essential  that  there  should  be  reasonable  advice  to  the  cuBto(&r 
of  the  goods,  that  the  right  to  them  had  been  changed  The 
letters  are  sufficiently  strong,  but  they  don't  trace  the  goods  Ji 
having  been  the  property  of  Watson,  and  disposed  of  by  him; 
they  don't  specify  that  distinctly.  A  verbal  notice  would  ^^ 
been  quite  sufficient,  though  there  had  been  no  letter.  If  Wit* 
son  had  told  the  matter  to  Anderson,  it  would  have  been  sol' 
cient.     These  letters  did  afford  strong  presumption  thatthi 


( 


CONTEAOT  OF  SALE.  576 

lication  was  made;    but  comparing  these  with  the       Bapo 
^ions,  they  do  not  import  such  notification,  but  rather   MAounuAT. 
trarj.    But  I  still  think  they  are  not  too  late ;  they  Feb.Ti8i6^ 
unine  Vallens ;  if  he  knew  the  fact  of  the  transfer,  it 
>e  good  eyidence.    I  have  no  conception,  that  nothing 
Jtter  will  prove  a  sale  or  transfer  of  movables,  and  they 
me  forward  even  now  with  a  regular  condescendence. 

Dourt  concurred  in  these  opinions,  but  thought  that  it 
late  for  the  pursuers  to  come  forward  at  the  end  of  the 
ith  an  offer  of  proof  of  the  intimation,  when,  though 
alleged  by  them,  they  never  before  offered  to  prove  it. 
lerefore  (7th  February  1815)  adhered. 


he  goods  sold  are  in  a  bonded  warehoyse,  and  the  seller  is  the 
*  of  the  warehouse,  the  goods  are  not  held  to  be  delivered  if  the 
^  not  intimated  at  the  warehouse,  and  the  delivery  order  entered 
warehouse  books,  and  if  the  price  is  not  paid,  the  seller  is 
d  to  retain  the  goods. 

AULD  V.  HALL. 

he  Statute  43  George  III.  cap.  132,  §  39,  42,  and  43,  Jimei2,i8ii 

acted.  First,  That  when  the  goods  of  which  schedules       "iT 

exed  to  it,  comprehending  a  great  proportion  of  the  im-     f.  c.  290. 

'  this  country,  are  imported,  a  bond  may  be  granted  to 

wn  by  the  importer,  for  the  duties  on  these  goods,  and 

ly  remain  deposited  for  the  period  of  fifteen  months,  before 

ies  are  demandable.     Secondly^  That  the  goods  shall  be 

in  warehouses,  furnished  at  the  expense  of  the  importer 

rietor,  and  approved  of  by  the  officers  of  the  revenue. 

,  That  books  shall  be  kept,  wherein  shall  be  noted  what 

sited  and  what  is  taken  out,  with  the  name  of  the  per- 

whom  it  is  delivered.     Fourthly,  That  the  warehouse 
h  the  goods  are  deposited  shall  be  under  double  locks ; 

of  the  one  lock  to  be  kept  by  the  revenue  officer,  and 
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AuLD  the  key  of  the  other  by  the  importer  or  proprietor,  and  thit 
Hall.  the  goods  shall  not  be  removed  without  payment  of  the  dutm. 
jimeT^isii.  Fifthly^  That  if  the  goods  are  not  removed  within  fifteen  msn^ 
they  shall  be  sold  publicly;  the  price  to  be  applied, j&9<, far 
payment  of  the  primage,  freight,  and  charges  of  wareitou^- 
room  ;  and,  secondly ^  for  payment  of  the  duties  of  costom  and 
excise.  But  that  such  sale  shall  not  be  made  unless  the  pm 
amount  to  the  duty  chargeable  on  the  goods ;  and  if  such  priee 
cannot  be  obtained,  the  goods  shall  be  utterly  destroyed  bj  die 
proper  revenue  officer,  and  the  proprietor  shall  hare  no  daia 
for  their  value.  Sixthly ^  That  samples  shall  be  taken  in  a  pu^ 
ticular  manner  in  the  presence  of  the  revenue  oflSicer.  SeifmAkji 
That  the  proprietor  or  importer  shall  have  access  to  inspect  \m 
goods  at  any  time,  on  giving  notice  to  the  public  officer  in  t 
particular  manner. 

WilUam  Hall  and  Company,  merchants  in  Leith,  imported  10 
pipes  of  port  wine,  which  (3d  May  1810)  were  entered  at  tk 
Custom-house,  and  bond  was  granted  in  terms  of  the  Statota 

Hall  and  Company,  as  general  agents,  were  the  keepers  oft 
bonded  cellar.  The  wine  was  placed  in  their  cellar  under 
double  locks,  of  which  one  lock  and  key  was  kept  by  the  ofr 
cars  of  revenue,  and  the  other  lock  and  key  was  kept  by  HaD 
and  Company. 

Hall  and  Company  sold  these  10  pipes  of  wine  to  Bodanand 
Skirving,  who  gave  bills  for  the  price.  Ten  orders  of  ddiieiy 
were  at  the  same  time  given  by  Hall  and  Company,  in  simSir 
terms  with  the  following : — 

**  Alex.  Dick,  Esq.,  Collector  of 
"  Excise,  Leith. 

"  Edinburgh,  \^th  May  1810. 
"  Sir, — Please  receive  duty,  and  deliver  to  the  order  rf 
Messrs.  Bodan  and  Skirving  the  undermentioned  cask  Portogil 
red  wine,  imported  per  the  Mayflower  from  Oporto,  3d  Hxf 
1810,  in  a  vault  situated  in  Timber-Bush. 

(Signed)        "  Rob'  D.  HANDTBroB, 
For  William  Hall  &  Oa' 
«  W.  H.  No.  10,  139,   I 
138  gallons.''  ) 


June  12,  1811 
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• 

le  books  of  Hall  and  Company,  viz.,  in  the  waste-book,       alld 

warehouse-book,  and  cellar-book,  which  they  kept  as       Hall. 

lerchants,  this  sale  was  entered.     But  the  sale  was  not 

ed  to  the  officers  of  the  revenue. 

in  and  Skirving  (9th  July  1810)  sold  this  wine  to  Robert 
nerchant  in  Glasgow,  and  indorsed  to  him  the  orders  of 
y.  But  this  sale  was  not  intimated  either  to  Hall  and 
ny  or  to  the  revenue  officers,  under  whose  joint  custody 
le  was  held. 

3rt  Auld  (10th  August  1810)  paid  the  duties  on  one 
the  wine,  and  removed  it  from  the  cellar ;  and  on  this 
n  paid  Hall  and  Company  cellar  rent  for  that  pipe,  from 
re  of  its  being  placed  therein  to  the  date  of  its  removal, 
n  sold  four  pipes  to  Messrs.  Oswald  and  Hall  of  Glas- 
nd  indorsed  to  them  the  orders  of  delivery,  but  the 
ras  not  removed.  This  sale  was  not  intimated  to  the 
ers. 

in  and  Skirving  then  became  bankrupt,  before  the  bills 
price  of  the  wine  to  Hall  and  Company  were  paid.  They 
I  meeting  of  their  creditors,  ofiTered  a  composition,  which 
jepted,  and  obtained  a  discharge, 
le  meantime,  Hall  and  Company  presented  a  petition  to 
Ige-Admiral,  alleging  that  the  price  was  unpaid,  and 
J  for  warrant  of  service  on  the  said  Bodan  and  Skirving, 
ordain  them  to  lodge  "  answers  thereto  within  a  short 
and,  upon  advising  this  petition,  with  or  without  answers, 
t  warrant  to  and  authorize  the  foresaid  Alexander  Dick, 
I  Oliphant,  and  Francis  Sharp,  to  deliver  to  the  peti- 
the  remaining  nine  pipes  of  wine,  marked  and  numbered 
}said  ;  and  to  prohibit  and  discharge  the  said  Bodan  and 
g  from  interfering  with  or  disposing  of  the  same,  unless 
ment  of  the  stipulated  price ;  and  in  the  meantime  to 
rt,  prohibit,  and  discharge  the  said  Alexander  Dick, 
1  Oliphant,  and  Francis  Sharp,  from  delivering  the  said 
y  of  wine  to  the  said  Bodan  and  Skirving,  or  to  any 
deriving  right  from  them,  until  the  issue  of  the  cause." 

petition  was  appointed  to  be  answered ;  and  in  the 
ne  the  interdict  was  granted. 
II.  2o 
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• 

AvLD  Answers  were  lodged  by  Robert  Auld ;  and  the  interlocutor 

Hiuj.  of  the  Judge-Admiral  (18th  October  1810)  was, — "In respect 
juneliTisii.  that  the  wine  in  question  has  been  all  along  in  the  petitionere' 
cellars,  under  the  joint  custody  of  them  and  the  officers  of  the 
revenue,  and  that  it  does  not  appear  that  the  alleged  indorsed 
orders  to  the  respondents  were  reported  to  the  petitioners,  or 
entered  in  the  warehouse  books^  grants  warrant  in  the  tenns 
craved,  continues  the  interdict,  and  decerns/^ 

Of  this  interlocutor  Robert  Auld  pursued  an  advocation; 
and  (4th  March  1811)  "the  Lord  Ordinary  refiised  the  bill" 

The  advocator  reclaimed,  and  pleaded  : — 

The  first  and  main  question  is,  Whether  the  sale  was  com-  , 
pleted  by  delivery  to  Bodan  and  Skirving  ?  By  the  transaction 
with  Bodan  and  Skirving,  Hall  and  Company  were  divested  of 
the  property.  The  sale  was  completed.  Any  intimation  to 
Hall  and  Company  of  their  sale  to  Bodan  and  Skirving  was  un- 
necessary, because  they  were  the  sellers  as  well  as  custodiers. 
Intimation  to  them  being  unnecessary,  the  question  comes  to 
be  whether  intimation  was  necessary  to  the  revenue  offices 
That  this  is  not  necessary  in  practice  is  oflFered  to  be  proved, 
and  prima  facie  evidence  of  this  practice  is  produced. 

If,  after  the  transaction  with  Hall  and  Company,  Bodan  and 
Skirving  had  been  sequestrated,  it  is  plain  that  the  creditors  of 
the  latter  would  have  been  preferable  on  the  commodity,  W 
that  the  former  must  have  ranked  for  the  price. 

By  the  judgment  of  the  House  of  Lords,  in  the  case  of  Aucfe 
Ure,  and  Company,  it  is  established,  that  if  intimation  of  the 
sale  be  given,  although  the  goods  remain  bonded,  and  the  price 
unpaid,  the  right  of  stopping  in  transitu  is  at  an  end.  Kot. 
in  this  case,  intimation  could  only  be  made  to  two  persons 
first.  It  might  be  made  to  Hall  and  Company  ;  or,  seconi  ^ 
the  revenue  officers. 

To  Hall  and  Company  intimation  was  not  necessary,  becaose 
they  sold  the  goods,  and  could  not  therefore  be  ignorant  of  tkft 
transmission.  After  the  sale,  they  became  custodiers  for  Boi^ 
and  Skirving,  and  cellar  rent  was  charged  upon  the  goods,  aD« 
actually  paid  on  part  of  them. 
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3  revenue  oflBcers  intimation  was  not  necessary.     They       aou> 

it  custodiers,  not  as  proprietoi's,  or  for  behoof  of  pro-       Hall. 

but  merely  for  the  duties  and  behoof  of  the  Crown.  janei2ri8i] 

!  of  the  subsequent  purchasers  was  entitled  to  have  re- 

be  goods  upon  payment  of  the  duties  :  and,  these  being 

^  the  revenue  officers  could  not  have  refused  delivery, 

round  that  they  must  intimate  to  the  person  in  whose 

3y  were  originally  bonded. 

refore,  in  a  question  with  the  creditors  of  Bodan  and 

,  the  sale  with  Hall  and  Company  was  concluded,  and 

titus  at  an  end,  it  follows  that  any  acquirer  from  Bodan 

ving  must  stand  in  their  right,  viiturjure  auctoris. 

3r  is  it  of  any  consequence  that  there  was  no  entry  of 

taction  in  the  books  of  the  bonded  cellar.     It  was  the 

Hall  and  Company,  who  were  keepers  of  it,  to  have 

s  proper  entries ;  and  they  are  not  entitled  to  take  an 

je  arising  solely  from  their  own  negligence. 

.nd  Company,  the  pursuers,  maintained, — 
(  question  with  Bodan  and  Skirving,  while  the  wine  re- 
in the  cellar  unremoved,  the  pursuers  had  a  right  to 
r  to  stop  it  in  transitu  till  the  price  was  paid.  The 
no  doubt  granted  an  order  of  delivery  to  them  ;  but 
T  never  could  be  acted  upon  without  the  pursuers'  con- 
,  because  the  goods  were  in  their  custody.  There  can 
)ubt,  therefore,  of  the  right  of  retention  or  stoppage 
listed  in  the  pursuers,  as  in  a  question  with  Bodan  and 

able  Bodan  and  Skirving  to  make  such  a  transference 
right  as  should  be  effectual  against  the  pursuers,  and 

subsequent  purchaser,  or  third  party,  a  complete  right, 
jcessary  that  such  purchaser  should  obtain  an  order  of 

from  Bodan  and  Skirving,  and  intimate  that  order. 
)r  of  delivery  was  not  a  negotiable  document  like  a  bill 
;  or  a  bill  of  exchange.  The  same  possession  which 
iodan  and  Skirving  was  not  given  to  the  advocator. 
Id  only  be  done  by  intimation  of  the  order  of  delivery. 

Pk  ESI  DENT  Blair. — This  case,  although  new  in  some 
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AvLD  respects,  must  be  determined  according  to  principles 
H^  established  in  law.  Movables  cannot  be  effectually  trans 
Junei^^isn.  ^^  pledged  without  delivery,  if  in  the  possession  of  the 
transferring  or  pledging,  or  if  in  the  possession  of  a  third 
without  intimation  to  the  custodier.  In  all  cases,  the 
possession  must  be  given  to  the  purchaser  which  was 
seller. 

The  sole  purpose  of  the  bonding  system  is  to  give  th( 
chant  the  use  of  the  property  without  paying  the  duty, 
not  intended  to  alter  the  general  principles  of  law.     Duri] 
subsistence  of  the  joint  custody  under  the  bonding  act,  tl 
of  Scotland  and  the  custom  of  merchants  coincide  in  req 
intimation  of  the  successive  sales  and  entry  thereof  in  i 
which,  by  Stattde^  must  be  kept  for  that  purpose,  and 
affords  a  security  nearly  equal  to  that  of  seisin  and  i 
This  book  should  be  kept  by  the  keeper  of  the  bonded 
and  not  by  the  revenue  officers.     The  cases  hitherto  d 
are  in  perfect  consonance  to  law.     If  the  present  case 
otherwise  decided,  it  would  create  an  engine  of  boundless 
between  prior  and  subsequent  purchasers. 

The  interlocutor  of  the  Court  (14th  May  1811)  was,— 
here  to  the  Lord  Ordinary's  interlocutor  reclaimed  againi 

And  (12th  June  1811)  the  Lords  refused  a  petition  yi 
answers. 


A  hill  of  lading  is  a  negotiable  instrument  like  a  biU  o/exchanj 
the  assignment  of  it  to  an  onerous  indorsee  operates  as  a  co 
transfer  of  the  property  descinbed  in  it 


I.— ARTHUR  V.  HASTIE. 


Deo.  12, 1770.       In  the  year  1764,  Messrs.  Hastie  and  Jamieson  enterec 

"^        a  contract  with  Archibald  Dunlop,  merchant  in  Virginia 

Mor.  14209.    which  they  became  bound  to  ftirnish  him  with  goods 

Glasgow  ;  and,  in  return,  Dunlop  became  bound,  "  That  \ 
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ever  tobaccos  he  shall  ship  for  Clyde,  shall  be  consigned  by     arthue 
him  to  them  for  sale,  to  be  disposed  of  by  them  to  the  best      habtie. 
advantage ;  the  net  proceeds  to  be  applied  to  the  credit  of  the  Dec.  i2ri77( 
said  Archibald  Dunlop,  his  account  for  the  goods  to  be  sent  out 
to  him/'    Besides  tobacco,  the  contract  mentioned  other  goods 
to  be  assigned  to  them  by  Dunlop. 

Dunlop  having  gone  to  Virginia,  purchased  the  ship  Betsy 
on  his  own  account ;  and  in  implement  of  the  contract  shipped 
on  board  of  her  288  hogsheads  of  tobacco  ;  which,  being  short 
of  a  full  loading,  he  procured  freight  for  140  hogsheads  more, 
belonging  to  other  merchants  ;  so  that  the  total  amount  was 
428  ;  as  is  usual  also,  when  a  cargo  of  tobacco  is  sent,  he  put 
on  board  7960  staves ;  one-half  of  which  were  his  own  pro- 
perty, the  other  being  allowed  to  Conkie,  the  shipmaster,  as  his 
perquisite. 

The  bills  of  lading  for  the  288  hogsheads  of  tobacco  and 
7960  staves,  as  well  as  that  for  the  140  hogsheads  sent  on 
freight,  were  transmitted  by  Dunlop  to  Hastie  and  Jamieson  as 
his  consignees  both  of  ship  and  cargo.  The  consignment  was 
acknowledged  in  a  letter  from  Dunlop  to  them,  dated  25th 
May  1765. 

The  ship  arrived  in  Clyde  on  the  25th  of  August  1765.  In 
the  morning  of  the  26th  Hastie,  as  consignee,  went  on  board, 
and  took  possession  of  the  vessel ;  and  a  few  hours  thereafter, 
Arthur,  a  creditor  of  Dunlop's,  used  arrestments  in  the  hands 
of  Conkie  the  master ;  and  this  diligence  being  loosed  upon 
Hastie  and  Jamieson's  finding  surety  to  make  the  subject  furth- 
coming, and  Hastie  and  Jamieson  restored  to  possession,  Arthur 
arrested  again  in  their  hands. 

A  competition  having  ensued  which  of  the  parties  had  the 
preferable  right  to  the  subject  arrested,  Hastie  and  Jamieson, 
as  consignees,  for  their  own  behoof,  or  Arthur  in  right  of  his 
arrestments,  it  was,  by  an  interlocutor  of  the  Court,  dated  1 7th 
February  1768,  determined  in  favour  of  Arthur  upon  his  ar- 
restment, both  as  to  ship  and  cargo. 

That  interlocutor  being  adhered  to  by  subsequent  judgments, 
Hastie  and  Jamieson  appealed  to  the  House  of  Lords;  and 
upon  the  10th  of  April  1770,  the  following  judgment  was 
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ABTHUft  given  : — "  Ordered  and  adjudged,  that  the  interlocutors  of  the 
iiAsrii.  17th  of  February,  2d  and  19th  of  July,  and  29th  of  November 
Dec.  1271770.  1^68,  and  2d  March  1770,  so  far  as  they  relate  to  the  cargo^ 
be  reversed ;  and  it  is  hereby  declared,  that  the  appellants 
have  a  special  property  therein,  preferable  to  the  respondent's 
arrestments.  And  it  is  further  ordered  and  adjudged,  that  the 
said  interlocutors,  so  far  as  they  relate  to  the  ship,  and  all  the 
other  interlocutors  complained  of,  be  affirmed/' 


II.— BOGLE  V.  DUNMOBE  &  CO. 


Feb.  2, 1787.       Walter  Monteath  sold  to  Robert  Bogle  a  parcel  of  sogani 

~       then  on  board  of  a  ship  just  arrived  in  the  harbour  of  Greened;, 

Mor.  14216.   and  belonging  to  Dunmore  and  Company.     At  the  same  tmie 

the  bill  of  lading,  blank  indorsed,  was  given  up  to  the  pst- 

chaser  ;  who  thereupon  granted  to  Dunmore  and  Company  »d 

obligation  for  the  payment  of  the  freight. 

Dunmore  and  Company  being  creditors  of  Monteath,  who  in 
the  meantime  had  become  bankrupt,  now  refused  to  deliyer  op 
the  sugars  to  Bogle,  of  which  they  claimed  a  right  of  retention, 
as  being  the  property  of  their  debtor,  having  caused  the  goods 
to  be  carried  from  ship-board  into  a  private  repository  of  their 
own. 

In  an  action  at  the  instance  of  Bogle  v.  Dunmore  and  Com- 
pany, for  delivery  of  the  goods,  it  was 

Pleaded  for  the  Defenders. — ^If  the  goods  of  a  debtor  are 
in  the  lawful  custody  of  his  creditor,  he  may  retain  them  fe 
his  payment.  Even  though  they  have  come  into  the  possessioB 
of  the  creditor  under  the  condition  of  bis  restoring  them  to  the 
debtor,  still  the  right  of  retention  will  be  competent,  if  tie 
debtor  be  bankrupt,  or  vergens  ad  inopiam.  An  obligati<'''» 
indeed,  to  restore  was  laid  on  the  creditor  ;  but  of  that  the 
debtor  cannot  require  fulfilment,  while  he  is  unable  to  perf(»B^ 
an  equal  obligation  incumbent  on  himself.  This  principled 
strongly  recognised  by  the  judgment  of  the  House  of  Peers,  in 
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the  case  of  the  Trustees  of  Stevenson  v.  Hewit  and  Broheherst,      booli 
ietermined  by  the  Court  on  17th  Febniary  1775  ;  as  it  had  DrKMOM&o 
Formerly  been  by  their  judgments  in  the  cases  of  Lees  v.  Din-  Feb."vi787 
woodie,  10th  December  1707,  Mor,  No.  4,  p.  2546;  and  of 
Oreditors  of  Glendinning  v.  Montgomery,  8th  June  1 745,  Mor, 
No.  34,  p.  2573.     It  is  evident,  that  there  is  nothing  in  the 
nature  of  the  contract  between  the  owner  of  a  ship  and  the 
person  to  whom  it  is  freighted,  which  can  create  an  exception 
from  this  equitable  rule  ;  and  therefore  the  defender  was  at 
liberty  to  assume  his  right  of  retention  on  those  goods  which, 
fis  shipowner,  he  had  lawfully  or  bona  fide  in  his  possession. 

It  is  true,  prior  to  the  exercise  of  this  right,  the  sugars  were 
sold  to  the  pursuer ;  and  if  the  property  had  been  then  trans- 
ferred, the  defender's  claim  would  have  been  precluded.  But, 
Iraditionibus  el  usticapionibus,  non  nudis  pactis,  dominia  rerum 
iransferuntur ;  and  it  is  not  pretended  that  of  those  goods  any 
Eictual  delivery  was  made.  The  indorsation  of  the  bill  of  lad- 
ing cannot  be  supposed  to  import  a  virtual  tradition.  It  seems 
clear,  that  after  goods  are  shipped,  and  the  bills  of  lading 
transmitted,  and  in  the  hands  of  the  purchaser,  and  even  by 
him  indorsed  again  for  an  onerous  cause,  the  original  owner 
may  recall  the  bills,  and  countermand  the  cargo,  in  consequence 
of  the  intervening  bankruptcy  of  the  first  purchaser.  If  this  is 
the  case,  it  follows,  that  neither  the  transmission  nor  indorsa- 
tion of  bills  of  lading  is  equivalent  to  delivery  of  the  ipsa 
corpora. 

Answered  for  the  Pursuer. — Goods  of  one  person  put  on 
board  of  the  ship  of  another  for  transportation,  continue  still  in 
the  civil  possession  of  their  owner,  and  are  not  construed  to  be 
in  a  legal  sense  in  the  possession  of  the  master  or  of  the  pro- 
prietor of  the  ship.  No  doubt,  these  last  may  withhold  delivery 
>f  the  cargo  till  the  freight  be  paid ;  but  this  arises  from  the 
reciprocal  nature  of  the  contract,  which  forbids  the  demand  of 
oerformance  on  the  one  part  when  it  is  not  given  on  the  other. 
And  on  the  same  footing  stands  an  agent  as  to  the  papers  of 
lis  client,  or  an  innkeeper,  stabler,  or  the  keeper  of  J5elds  for 
pasture,  with  respect  to  the  property  committed  to  their  charge. 
This  continuance  of  the  civil  possession  with  the  proprietor  of 
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BootB  the  cargo,  forms  the  distinction  between  the  present  question  and 
>uKvo&B&co.  those  cases  quoted  by  the  pursuer.  In  England  the  same  effect 
Feb.^787.  of  civil  posscssiou  has  been  admitted  with  respect  to  goods  in 
the  hands  of  an  artificer  for  the  purpose  of  manufacture ;  the 
claim  of  retention  for  the  owner's  debt  being  denied  by  the 
Court  of  Kings  Bench.  Green  v.  Farmery  6th  May  1768, 
Burrow's  Rep.j  vol.  iv.,  p.  2214. 

The  right  of  retention  in  question,  therefore^  could  not  exist 
while  the  goods  were  on  ship-board  or  until  their  landing.  Bat 
before  that  time  the  property  of  them  had  been  transferred 
from  Monteath  to  the  pursuer  by  the  indorsation  of  the  bill  of 
lading ;  nay,  this  transference  was  prior  even  to  the  making  of 
the  claim  of  retention ;  and  sooner  the  right  will  not  be  sap- 
posed  to  have  commenced.  The  freedom  of  commerce  reqaiies 
that  cargoes  of  goods  should  be  capable  of  sale  and  transfer- 
ence while  yet  at  sea ;  and  a  more  complete  embai^  can 
hardly  be  figured  than  that  which  the  freighter's  latent  claims 
of  retention  would  produce.  But  the  transference  of  property 
in  that  situation  is  not  more  expedient  than  consonant  to  the 
principles  of  law.  A  ship  freighted,  in  whole  or  in  part,  is  a 
repository  belonging  quoad  hoc  to  the  proprietor  of  the  cargo; 
and  the  shipowner  or  master  is  the  hand  which  takes  charge  <tf 
the  repository  in  his  behalf.  It  is  by  means  of  this  hand  tiiat 
he  holds  the  possession,  the  civil  possession,  as  it  is  called 
Now,  an  indorsed  bill  of  lading  is  no  other  than  a  declaration 
that  a  contract  has  taken  place,  by  which,  in  the  room  of  the 
former,  a  new  proprietor  is  substituted,  by  whom,  of  course, 
the  possession  is  now  held,  through  the  shipmaster.  He  stands, 
therefore,  now  in  the  same  situation  with  respect  to  the  new 
proprietor  in  which  he  was  before  as  to  the  former  one.  Here 
then  is  clearly  a  transference  of  the  possession  of  the  things 
sold  from  the  seller  to  the  purchaser ;  which  is  all  that  was 
supposed  wanting  to  complete  the  pursuer's  right  to  the  goods 
in  question.  This  doctrine  accordingly  received  the  sanction  of 
the  Court,  in  the  case  of  Buchanan  and  Cochrane  v.  Sw(m, 
13th  June  1764,  Mor.  No.  42,  p.  14208 ;  and  of  the  House  rf 
Peers,  in  that  of  Arthur  v.  Hastie  and  Jamieson,  10th  April 
1770. 
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The  cause  was  reported  by  the  Lord  Ordinary ;  when —  Boou 

V, 
DUNMOBI&CO. 

A  majority  of  the  Court  were  of  opinion,  that  the  proper  Feb-TTis? 
flsession  of  the  goods  was  held,  not  by  the  shipmaster  or 
raer,  but  through  them,  first  by  the  shipper,  and  then  by  the 
dorsee  to  the  bills  of  lading,  animi;  delivery  of  possession 
ting  made  in  an  effectual  manner,  and  such  alone  as  the  case 
as  capable  of;  and  therefore — 

"  The  Lords  repelled  the  defences  pleaded  for  Messrs.  Dun- 
ore  and  Company." 


Tiere  the  price  is  impaid,  and  the  purchaser  becomes  insolvent,  and 
the  goods  are  stUi  in  the  hands  of  a  middleman  for  the  purpose  of 
being  transmitted  to  the  purchaser,  the  seller  is  entitled  to  stop  them 
in  transitu. 

STEUART  V,  STEIN'S  CREDITORS. 

On  31st  October  1787,  Allan,  Steuart,  and  Company,  corn  Dec.  28, 1790. 
alers,  entered  into  an  agreement  with  Stein,  a  distiller,  by  "a" 
liich  they  engaged  to  purchase  for,  and  furnish  to  him,  as  Mor.  4M9. 
ach  grain  as  he  should  have  occasion  to  consume  in  his  dis- 
lery,  for  the  price  of  which,  on  the  other  hand,  he  was  to 
•ant  bills.  Stein  then,  though  reputed  as  in  good  credit,  was 
reality  insolvent ;  and  on  23d  February  following  he  stopped 
lyment.  During  the  intervening  period,  continually,  down  to 
le  day  of  the  bankiniptcy,  quantities  of  grain,  to  the  value  of 
20,000,  had  been  furnished  according  to  the  contract,  but  none 
fihe  biUs  of  lading  were  transmitted  later  than  4th  February. 
Immediately  after  Stein^s  failure,  Allan,  Steuart,  and  Com- 
iny,  preferred  a  petition  to  the  Court,  stating,  That  by  con- 
sahnent  of  his  insolvency  he  had  fraudulently  got  possession 
r  their  property,  and  therefore  craving  restitution,  so  far  as 
le  grain  was  still  extant  in  Stein's  custody.  To  this  claim 
lein's  other  creditors  objected. 

The  opinion  of  the  Court,  agreeably  to  the  decision  in  the 
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stkuabt     case  of  Cave's  Creditors^  which  waa  considered  as  an  established 

8iw*0      precedent,  was,  that  a  legal  presumption  of  fraud,  such  as  to 

^^'^"^"'    annul  the  transaction,  takes  place  with  respect  to  purchasei 

Dec  23, 1790.  made  within  three  days  of  the  purchaser's  bankruptcy,  on  whom, 

therefore,  or  on  those  in  his  right,  the  onus  prohandi  of  fiur 

dealing  lies ;  while  prior  to  that  triduumy  it  is  incumbent  <n 

the  sellers  to  support  a  relevant  charge  of  fraud. 

The  idea  of  transference  by  indorsation  of  the  bills  of  ladiog 
seemed  not  to  be  admitted. 

March  6, 1789.  "  The  Lords  fouud  the  claimants  entitled  to  restitution  of  tlie 
grain  delivered  by  them  into  the  granaries  of  James  Stein, 
within  three  days  of  23d  February  1788,  when  he  stopped 
payment,  and  which  then  remained  in  his  possession  unmain- 
factured." 

A  reclaiming  petition  was  presented,  but  being  advised  wi& 
answers,  was  refused. 

The  appellants  appealed  to  the  House  of  Lords  against  &m 
interlocutors,  in  so  far  as  they  gave  restitution  of  the  gnii 
within  three  days  of  bankruptcy ;  and  also,  in  so  far  as  their 
petition  was  refused  for  having  the  four  cargoes  of  grain  re- 
stored which  were  taken  possession  of  by  the  respondents  after 
the  arrival  of  the  ships  at  the  port  of  delivery.  A  cross  appeal 
was  brought  by  the  respondents  against  the  last  quoted  into*- 
locutor  of  5th  March  1789,  finding  the  facts  and  circumstaneei 
condescended  on  not  relevant  to  infer  fraud,  so  as  to  entitle  to 
restitution  of  that  delivered  more  than  three  days  before  the 
bankruptcy. 

Pleaded  for  the  Appellants. — A  contract  of  sale,  followed 
by  delivery  of  the  goods,  as  in  this  case,  operates  as  a  complete 
transfer  of  the  property  ;  and  the  seller,  once  this  transfer  ii 
completed,  can  have  no  lien  or  security  for  payment  of  tte 
price,  even  although  he  may  have  been  deceived  by  trusting  to 
one  who  knew  he  was  insolvent,  and  probably  would  never  pif. 
In  this  there  is  no  fraud.  There  is  no  fr'aud  in  a  merchaoti 
going  on  in  trade  as  long  as  he  can — no  fraud  in  concealing  to 
difficulties,  and  no  art  or  deception  used,  while  he  m( 
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kruggles  on  to  the  last.     The  doctriue,  that  anything  done     Stwjabt 

rithin  three  days  of  bankruptcy,  entitles  to  restitution,  is  there-      Snni'B 

ore  not  to  be  supported,  because  of  the  advanced  stage  of       ^_^^*- 

ommerce,  and  of  the  injury  that  it  may  do  to  the  general  body  ^^^  ^^*  ^'^^' 

f  creditors — to  the  benefit  and  advantage  of  a  particular  credi- 

or.    In  entering  into  such  contracts,  the  seller  must  undergo 

he  usual  risks  of  the  party  with  whom  he  deals.     It  is  not 

isiial  to  afik  the  purchaser  if  he  is  solvent ;  nor  for  the  pur- 

haser  to  explain  anything  injurious  to  his  own  credit.     There 

I  no  authority  except  luglis  v.  Gave^  Diet.,  vol.  i.  p.  336,  for 

aiding  that  transactions  entered  into  within  three  days  of 

ukruptcy,  are  void  on  presumed  fraud.     But,  supposing  that 

3  be  the  law,  it  could  not  apply  to  this  case,  where  the  contract 

ad  been  entered  into  on  3 1st  October,  and  the  last  sale  sent 

ff  on  4th  February  following.     Yet  the  case  founded  on  stands 

lone,  unsupported  by  any  other  authority ;  and  the  presump- 

ion,  that  goods  delivered  within  three  days  of  bankruptcy  have 

een  fraudulently  purchased,  has  no  foundation  in  the  law  of 

cotland,  and  is  not  referred  to  by  the  institutional  writers. 

%]8  being  the  ca^se,  in  reference  to  the  grain  within  the  three 

ays,  the  conclusion  is  inevitable  with  reference  to  that  delivered 

lore  than  three  days  prior  to  the  bankruptcy.     And,  in  regard 

>  the  cargoes  taken  possession  of  after  arrival  at  the  port  of 

elivery,  and  while  on  shipboard,  the  appellants  submit  that  the 

in  of  lading  being  indorsed  to  the  bankrupt,  and  the  transit 

ebg  at  an  end,  delivery  was  completed,  and  therefore  they 

rere  entitled  to  have  these  restored. 

Pleaded  foe  the  Respondents. — The  rule  of  restitution  of 
wds  delivered  intra  triduum,  or  restoring  to  the  seller  what 
m  has  delivered  to  the  insolvent  purchaser  qui  cedit  forOy  or 
•comes  bankrupt  within  three  days  after  delivery,  is  a  fixed 
ioint  in  the  law  of  Scotland.  Baukton  says  :  '^  It  has  already 
iwn  observed,  that  when  a  person,  knowing  himself  to  be  in- 
olvent,  buys  goods  on  trust,  the  seller  is  preferable,  as  to  the 
*operty  of  such  goods,  to  the  buyer's  creditors ;  but  this  pre- 
araice  is  restricted  to  the  goods  received  within  three  days  of 
lie  bankrupt's  going  aside  by  absconding,''  &c.  This  rule  is 
bonded  ou  a  legal  presumption  of  fraud,  and  the  doctrine  in 
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snuART  Bankton  and  in  Cave's  case  was  recognised  and  repeated  ii 
&r^'0  Shepherd  v.  Campbell  and  Robertson  in  1775,  House  of  Lordi^ 
CREDiTOBg.  November  8,  1776,  where  the  doctrine  of  presumptiye  ftanl 
Dec.  28, 1790.  ^^s  given  cflFect  to.  So  that  it  is  erroneous  to  state,  as  the  ap> 
pellants  do,  that  the  presumption  intra  triduum  rested  entin^ 
on  the  authority  of  a  single  case.  Here  the  date  of  the  deliyeij, 
and  not  the  date  of  the  bargain  or  contract,  is  to  be  considerai 
and  therefore  whatever  was  delivered  within  the  three  daysrf 
bankruptcy,  the  respondents  ought  to  have  restitution  o(  asoi 
presumed  fraud.  And  in  regard  to  the  actual  fraud,  so  as  to 
entitle  the  respondents  to  restitution  of  that  delivered  moil 
than  three  days  prior  to  the  bankruptcy,  this  affords^  bejoal 
all  doubt  in  law,  a  good  ground  of  restitution.  The  quertifla 
is,  Has  there  been  actual  fraud  in  this  case  ?  If  the  whole  » 
cumstances  stated  in  the  condescendence  were  proved,  dm 
could  be  no  doubt  of  actual  fraud.  They  were  induced  to  eotar 
into  the  contract  upon  the  representations  of  Smith,  SUni'i 
active  agent,  that  Stein  was  worth  £50,000  or  £60,000,  wUb 
in  fact  he  was  not  worth  one  shilling.  Smith's  oath  wodi 
have  proved  this,  had  it  been  allowed,  and  the  banker's  acoomt 
shewn  by  Stein  and  Smith  to  induce  the  belief  that  he^wsrf 
substantial  credit,  would  also  have  established  the  same  fact 

LoBD  Chancelloe  Thurlow. — My  Lords,  I  reject  the  rk 
of  presumptive  fraud  in  this  case,  because,  after  attentivelj 
examining  the  adjudged  cases  relied  on,  in  support  of  the  jadf 
ment  of  the  Court  of  Session,  I  cannot  perceive  that  the  Coart 
have  ever  proceeded  on  that  positive  rule,  which  the  sellers  W 
contended  to  be  now  fixed  law.  It  is  rather  my  opinion,  from 
the  examination  of  those  cases,  that  the  Court  had  consider^ 
the  failure  within  three  days  as  one  circumstance  only,  bm 
which  fraud  might  be  presumed,  but  not  as  that  from  whii 
singly  fraud  was  to  be  absolutely  inferred,  though  other  drcoit' 
stances  might  shew  there  was  none.  In  the  present  case»  theiv 
was  not  a  single  circumstance  condescended  upon,  which  ap- 
plied more  to  the  three  days  immediately  preceding  the  bank- 
ruptcy, than  to  an  earlier  period,  and  the  buyer's  failing  withi 
three  days  after  the  transaction,  or  after  the  receipt  of  tta 
goods,  was  not  per  se  suflSicient  to  void  the  contract.    Thert 
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nrere  no  circomstances  condescended  on  which  inferred  fraud  :     Stbuabt 
m  the  contrary,  it  seemed  to  be  made  out,  that  Stein  had  no      Snmi's 
ntention  of  stopping  or  giving  up  his  trade  till  23d  February    ^^^^™^'"- 
1788  ;  and  consequently,  till  then,  he  had  a  right  to  make  con-  ^^'  ^>  ^^90. 
Tacts,  or  to  receive  goods  delivered  in  performance  of  contracts 
previously  made,  just  as  any  merchant  or  dealer  would  do  in 
;he  usual  course  of  trade. 

But  the  question  is,  Whether  the  respondents  (vendors) 
wrere  entitled  to  stop  certain  quantities  of  grain,  which  were 
consigned  or  forwarded  by  them  to  Stein  the  bankrupt,  before 
ihe  actual  delivery  to  him,  the  bankruptcy  having  intervened  ? 
By  the  law  of  England,  and,  as  I  conceive,  by  the  law  of  Scot- 
and  also,  the  shipping  of  goods  to  one  who  commissions  them, 
>r  the  deUvery  of  them  to  a  carrier  to  be  conveyed  to  him,  was 
k  completed  sale.  But  within  the  last  hundred  years,  a  rule 
las  been  introduced,  from  the  customs  of  foreign  nations,  that 
tt  the  case  of  the  vendee's  bankruptcy,  the  vendor  might  stop 
nd  take  back  the  goods  in  transitu,  or  before  they  came  into 
he  hands  of  the  vendee ;  and  this  is  certainly  now  a  part  of 
he  law  of  England,  and  I  understand  it  to  be  the  law  likewise 
f  Scotland. 

It  was  therefore  "  Ordered  and  adjudged,  that  the  said  interlo- 
nitor  of  the  Lords  of  Session,  dated  the  3d,  and  signed  the  11th 
Oeceraber  1788,  J5nding  the  respondents  entitled  to  restitution 
)f  the  grain  therein  mentioned ;  and  also  the  interlocutor  of 
iie  said  Lords,  dated  the  3d,  and  signed  the  4th  March  1789, 
idhering  thereto,  complained  of  by  the  original  appeal,  be,  and 
the  same  are  hereby  reversed.  And  it  is  further  ordered  and 
Etdjudged,  that  the  interlocutor  of  the  said  Lords,  dated  the  4th, 
and  signed  the  5th  March  1789,  also  complained  of  by  the  said 
original  appeal,  be,  and  the  same  is  hereby  also  reversed,  with- 
out prejudice  to  the  respondents  in  the  original  appeal  insisting 
and  producing  evidence  to  shew  that  they  were  entitled  to  stop 
and  detain  the  grain  consigned  by  them  to  James  Stein  the 
bankrupt  in  transitu,  or  before  actual  delivery  ;  and  also  with- 
>ut  prejudice  to  the  appellants  in  the  original  appeal  making 
fuch  objections  thereto  as  they  shall  be  advised.  And  it  is 
lereby  further  ordered  that  the  cause  be  remitted  back  to  the 
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Stbuabt 

r. 

Steik's 

o&iditobs. 


Court  of  Session  in  Scotland,  to  take  such  evidence,  and 
the  parties ;  and  to  do  therein  what  shall  appear  to  th* 
as  to  that  point.  And  it  is  further  ordered  and  adjudge 
Dec  28, 1790.  ^^^  ^^  intcrlocutor  of  the  said  Lords,  dated  4th,  and 
5th  March  1 789,  complained  of  by  the  cross  appeal,  be,  i 
same  is  hereby  affirmed." 


The  doctrine  of  stopping  in 
transitu  was  introduced  into  the 
law  of  Scotland  by  the  decision  in 
the  House  of  Lords  in  the  case 
given  in  the  text  The  principle 
on  which  this  doctrine  depends 
was  well  known  in  the  law  of 
Scotland,  but  the  remedy  to  the 
seller  was  carried  by  that  law  a 
good  deal  farther.  Bestitution 
was  allowed  to  the  seller  on  the 
ground  of  presumptive  fraud  with- 
in three  days  of  the  bankruptcy 
of  the  buyer,  it  being  presumed 
that  the  impending  bankniptcy 
must  have  been  Imown  to  the 
buyer,  and  that  he  was  guilty  of 
fraud  in  not  communicating  it, 
and  this  presumption  threw  the 
amis  probandi  on  the  purchaser 
or  his  creditor  to   shew  perfect 


fairness  in  the  bai^gain.  T 
trine  of  presumptive  fraud 
jected  by  Lord  Thublow, 
since  been  entirely  aba 
The  law  of  Scotland  has  ft 
time  adopted  the  doctrine 
ping  in  transitu  as  establ 
England.  Since  that  tim< 
terminations  both  in  Engl 
in  Scotland  have  been  nv 
and  it  may  now  be  assume 
general  principle  which  r 
whole  doctrine,  that  goo 
be  stopped  by  the  seller 
unpaid  price,  where  they 
in  the  hands  of  a  middlem 
in  the  course  of  transit 
buyer,  or  to  the  destinatioi 
he  has  appointed  for  th 
BeU.  Com.  207. 
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ielivery  note  to  a  purchaser  is  not  negotiable  like  a  bill  of  lading, 
ind  the  indorsement  of  it  to  a  sub-purchaser  unit  not  transfer  a 
nght  of  property  to  the  syb-purchaser,  and  thereby  destroy  the 
)riginal  seller's  right  of  retention,  but  operates  merely  as  an  autho- 
nty  to  the  party  in  whose  custody  the  goods  are  to  give  delivery  to 
ihe  party  having  right  to  the  note  ;  and  unless  the  sale  be  intimated 
\o  the  actual  custodier  of  the  goods,  no  change  in  the  ownership  wiU 
he  held  to  have  taken  place. 

I.— M'EWEN  V.  SMITH. 

Thb  respondents,  James  and  Archibald  Smith,  merchants  in  Jan.  14, 1847. 
asgow,  imported,  as  agents  for  Hosack  and  Co.  of  Liverpool,         a 
10  hogsheads  of  sugar  by  the  ship  "  St.  Mary,"  which  arrived     »  ^'  ^34. 
Greenock  on  3d  July  1843.     Among  these  sugars  there  Mar.  20,  I84i 

^  6  Bell's 

3re  12  hogsheads  with  the  mark  ^^rg  and  30  with  the  mark  Appeals,  310 

,  making  the  42  hogsheads  in  regard  to  which  this  action 
IS  instituted.  The  whole  sugars  were  stored  in  certain 
>nded  warehouses  in  Greenock,  in  charge  of  Little  and  Co., 
le  occupants  and  keepers  of  the  warehouse,  and  were  entered 
I  their  books,  in  an  account  opened  under  the  following  title  : 
-"•Jas.  Alexander  for  J.  and  A.  Smith,''  Alexander  being  the 
aporting  agent  of  the  respondents. 

On  15th  August  1843,  the  Smiths  sold  the  42  hogsheads  to 
iowie  and  Co.,  merchants  in  Glasgow,  and  at  the  time  of  sale 
bey  gave  Bowie  and  Co.  a  delivery  note  or  mandate  in  the 
allowing  terms: — "  Glasgow^  15th  August  1843. — Mr.  James 
^EXANDEB,  Greenock. — Dear  Sir,  you  will  please  deliver  to 
le  order  of  Messrs.  James  Bowie  and  Co.,  the  under-noted  42 
c>g8heads  sugar,  ex  St.  Mary  from  Jamaica,  in  bond. 

(Signed)       "  James  and  Arch.  Smith  &  Co. 

^  12,  D  30  hhds.'' 

^Ihe  Smiths  averred  that,  according  to  the  original  bargain, 
^  sugars  were  to  be  paid  for  in  cash,  under  an  allowance  of 
^  usual  discount  of  2  per  cent.,  but  that,  in  consequence  of 


\ 
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i*espondents  wrote  their  agent  Alexander     m*kwin 
^lililc   jou  to  weigh  over  the  42  hhds.  sugar      surra. 


'^i^old  Messrs.  James  Bowie  and  Co. 

^Ufder  replied  : — "  Messrs.  James 

Mto^drder  of  delivery  yet  for  the 

Sdiiot  teceive  them.    It  would 

>  know  I  will  weigh  them 


Jan.  14, 184? 


% 

ndents  again  wrote, — 
16  th  inst.     Messrs. 

^  delivery  for  the 
'^  Greenock  on 

.ighed  over,  as 
xTiessrs.  Hosack  and 

iglied 


cne  following  day,  being  the 

vDat  date  Alexander  wrote  to  the 

I  have  your  favour  of  yesterday,  and 

*?^^  heights  of  the  42  hhds.  sugar  ex  St.  Mary, 


^Ver — ^Messrs.  Bowie  and  Co.^s  agent  having 


letter  y^^^^  transmitted  to  Smith  and  Co.  two  docu- 
inecled  ^^.j^  ^^^  weighing  over.  The  one  which  was 
LO  the  letter  itself  contained  a  statement  of  warehouse 
delivery  charges. 

flier  was  thus  titled, — "  Weights  of  42  hhds.  sugar  ex 
j^  Jamaica,  delivered  Messrs.  James  Bowie  and  Co., 
r  of  15th  August  1843.''  From  this  latter  document 
ig  the  "  weights,''  the  respondents  made  up  their  in- 
r  Bowie  and  Co.,  which,  though  bearing  date  15th 
they  only  sent  to  Bowie  and  Co.  on  19th  September 

)  25th  September,  a  young  man,  who  stated  that  he 
n  the  agents  of  the  advocators  in  Greenock,  called  on 
)Tj  who  at  the  time  was  absent.  The  person  who 
oduoed  the  delivery  note  of  the  respondents  of  15th 
tnd  received  from  Alexander's  clerk  a  document  in 

2v 
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M«Ew»N  an  application  from  Bowie  and  Co.,  the  original  bargan  m 
Smith,  afterwards  altered,  to  the  effect  that  Bowie  and  Co.  were  to  get 
Jan.  wri847.  ^^r  months'  credit,  giving,  however,  their  bill  for  the  price. 
They  ftirther  averred,  that  after  the  sugars  were  weighed,  thej, 
in  terms  of  the  amended  bargain,  drew  out  and  transmitted  to 
Messrs.  Bowie  and  Co.  a  bill  for  the  price,  (£l076,  2b.  91,) 
bearing  date  15th  August  1843,  and  payable  at  four  months; 
but  it  was  alleged  that  this  bill  never  waa  accepted  or  retuned 
by  Bowie  and  Co.  to  the  respondents.  The  answer  to  these 
averments  on  the  part  of  the  advocators  was — "  Not  known 
and  not  admitted ;"  but  it  was  admitted  that  the  price  iras 
never  paid  by  Bowie  and  Co.  to  the  Smiths. 

Bowie  and  Co.  took  no  steps  with  the  view  of  getting  defireij 
of  the  sugars,  nor  did  they  transmit  or  intimate  the  respoih 
dents*  letter  to  Alexander.  They,  however,  sold  to  the  adtih 
caters,  Messrs.  M'Ewen  and  Co.,  merchants  in  Glasgow,  251 
hogsheads  of  sugar ;  and  from  entries  in  Bowie  and  Co.'s  boob^ 
it  appeared  that  among  those  thus  sold,  were  included  the  12 
hogsheads  in  question,  and  the  sale  was  entered  in  their  boobis 
on  22d  August  1843.  The  advocators,  at  the  same  time,  gate 
two  bills  at  four  months— one  for  £3000,  and  anotW  for 
£2887,  5s.  4d.,  to  account  of  the  whole  sugars  thus  sold;  and 
these  bills  they  afterwards  duly  retired.  Bowie  and  Co.  al» 
gave  them  the  mandate  or  delivery  order  which  had  been  re- 
ceived from  the  respondents,  upon  which  there  was  the  foDow- 
ing  indorsation  without  date, — "  Deliver  to  the  order  of  Wbl 
M'Ewen,  Sons,  and  Co.  (Signed)  James  Bowie  and  Co.''  It 
was  averred  that  this  delivery  note  was  handed  over  to  the 
advocators  at  the  time  of  the  sale  to  them,  and  that  the  iDdo^ 
sation  was  of  the  date  of  the  sale.  This  averment  the  respon- 
dents denied,  and  averred  that  the  note  was  not  in  the  adro- 
cators'  possession  till  the  25th  September,  being  the  day  before 
Bowie  and  Co.  were  sequestrated. 

With  regard  to  the  warehouse  rent  of  the  whole  sugara 
which  the  respondents  imported,  it  appeared  that  Alexander 
charged  it  against  them  during  the  first  month  after  any  sale; 
but  after  that  time,  and  when  the  weighing  over  had  takea 
place,  it  was  charged  against  the  purchaser. 

On  the  15th  September,  being  a  month  aft;er  the  sale  to 
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Bowie  and  Co.,  the  respondents  wrote  their  agent  Alexander     m*£win 
thus : — "  We  will  thank  you  to  weigh  over  the  42  hhds.  sugar      Surra. 

D  and  ^^  ^  ^^  Mary,  sold  Messrs.  James  Bowie  and  Co.    *°*    '     ^ 

15th  ult." 

On  the  following  day  Alexander  replied  : — "  Messrs.  James 
Bowie  and  Co.'s  agent  has  got  no  order  of  delivery  yet  for  the 
42  hhds.  sugar  ex  St.  Mary,  and  cannot  receive  them.  It  would 
be  as  well  you  let  these  gentlemen  know  I  will  weigh  them 
over  on  Monday  or  Tuesday.'' 

On  the  18th  of  September,  the  respondents  again  wrote, — 
"  We  are  in  receipt  of  your  favour  of  16th  inst.  Messrs. 
Bowie  and  Co.  promised  to  forward  order  of  delivery  for  the 
42  hhds.  sugar  ex  St.  Mary  to  their  agent  in  Greenock  on 
Saturday,  and  we  hope  they  are  by  this  time  weighed  over,  as 
we  are  anxious  to  forward  account  sales  to  Messrs.  Hosack  and 
Co.  as  soon  as  possible.'' 

The  weighing  took  place  on  the  following  day,  being  the 
19th  September,  and  of  that  date  Alexander  wrote  to  the 
respondents  thus : — "  I  have  your  favour  of  yesterday,  and 
now  beg  to  enclose  weights  of  the  42  hhds.  sugar  ex  St.  Mary, 
which  I  weighed  over — ^Messrs.  Bowie  and  Co.'s  agent  having 
no  word  about  them." 

In  this  letter  were  transmitted  to  Smith  and  Co.  two  docu- 
ments connected  with  the  weighing  over.  The  one  which  was 
prefixed  to  the  letter  itself  contained  a  statement  of  warehouse 
rent  and  delivery  charges. 

The  other  was  thus  titled, — "  Weights  of  42  hhds.  sugar  ex 
St.  Mary,  Jamaica,  delivered  Messrs.  James  Bowie  and  Co., 
per  order  of  15th  August  1843."  From  this  latter  document 
specifying  the  "  weights,"  the  respondents  made  up  their  in- 
voice for  Bowie  and  Co.,  which,  though  bearing  date  15th 
August,  they  only  sent  to  Bowie  and  Co.  on  19th  September 
1843. 

On  the  25th  September,  a  young  man,  who  stated  that  he 
came  from  the  agents  of  the  advocators  in  Greenock,  called  on 
Alexander,  who  at  the  time  was  absent.  The  person  who 
called,  produced  the  delivery  note  of  the  respondents  of  15th 
August,  and  received  from  Alexander's  clerk  a  document  in 
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M*Ew»i     the  following  terms : — "  Greenochy  25th  September  1843.— De- 
Smith.      livered  to  the  order  of  Messrs.  William  M'Ewen,  Sons,  and  Go^ 

Jan.  14^847.  ^  ) 

this  date,  WH  12  hhds.    V  Sugar  ex  St.  Mary. 
D    30  hhds.    ) 

"  James  Alexander,  per  John  Adams." 

It  was  averred  on  the  part  of  the  respondents,  but  denied  bj 
the  advocators,  that  the  letters  ed  of  the  word  delivered,  w^ 
added  after  the  document  was  written  and  handed  over.  The 
original  delivery  note  by  the  respondents  was  given  to,  and  re- 
tained by,  Alexander's  clerk.  Nothing  was  done  under  the 
order  given  by  Alexander's  clerk.  It  was  not  intimated  to  the 
keeper  of  the  warehouse  where  the  sugars  were  lying. 

On  the  25th  of  September  Bowie  and  Co.  stopped  pajmest, 
and  on  the  following  day  they  were  sequestrated.  The  reqxift- 
deuts,  on  the  latter  day,  wrote  Alexander,  intimating  the 
failure  of  Bowie  and  Co.,  and  requested  him  to  ^'  take  imiD^ 
diate  steps  to  secure  our  42  hhds.  sugar  ex  St.  Mary  lately  sold 
them,  if  they  are  still  in  the  warehouse.''  Alexander  rq£ei 
on  the  same  day,  to  the  effect  that  he  had  taken  the  ueoeasuj 
steps  for  getting  the  sugars  removed  on  the  morrow.  He 
accordingly  removed  them  to  a  new  warehouse  on  the  27tliof 
September,  and  there  entered  them  in  his  own  name;  and  a 
a  letter  of  the  same  date  to  the  respondents,  he  gave  this  oar 
rative  of  his  proceedings  : — 

"  The  42  hhds.  sugar  have  been  removed  to  another  ware- 
house, and  I  have  intimated  to  the  proprietor  of  said  warehoose 
that  he  is  to  hold  them  to  your  order. 

"  The  order  for  these  sugars  was  presented  on  the  eveningrf 
the  25th  inst.  in  the  usual  way,  but  the  young  man  that  came 
with  it  from  the  agents  of  Messrs.  William  M'Ewen,  Sons,  and 
Co.,  said  that  he  wished  them  put  in  my  books  as  delivered  to 
these  gentlemen,  and  from  the  order  of  delivery  being  traifr 
ferred  to  them,  my  young  man  (for  I  was  not  within  at  the 
time)  noted  in  the  little  book,  in  which  the  weights  are  taken 
when  weighing  over,  '  delivered  to  Messrs.  William  M*Eweii, 
Sons,  and  Co.,  per  order  of  25th  September  1843,'  and  at  their 
request  he  gave  them  a  slip  of  paper  to  this  effect ; — 


Jan.  14, 1847 
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"  *  Greenocky  25th  September  1843.         M'Eww 
" '  Delivered  to  Messrs.  William  M'Ewen,  Sons,  and  Co.,  this      smot 
W 
date,  WH  12   42  hhds.  sugar  ex  St.  Mary  from  Jamaica, 
D     30 

(Signed)  "  *  P.  James  Alexander, 
"  '  John  Adams.' 
"This  was  done  without  any  thought  that  anything  was 
yfTongy  although  it  is  not  the  custom  in  transfer  orders,  to  ask 
fluchathing  to  be  done,  but  they  neither  intimated  to  any 
officer  of  customs,  nor  to  the  agent  for  the  warehouse,  that  they 
wished  them  transferred  or  stopped  in  any  way  ;  and  this  was 
done  in  your  behalf  as  soon  as  I  received  your  letter,  which 
^raa  about  half-past  eleven,  first  verbally,  and  then  by  letter  to 
custom-house  officers  and  warehouse  agent ;  and  in  the  regular 
import  book  which  I  keep,  where  all  the  purchasers'  names  are 
marked,  they  are  neither  marked  off  to  one  party  nor  another, 
with  the  exception  of  the  first  10  hhds.  to  Bowie  and  Co.,  my 
young  man  being  just  in  the  act  of  marking  them  off  when 
your  letter  came.  I  will  be  very  glad  if  I  can  give  you  any 
brther  explanation  in  this  matter." 

In  these  circumstances  the  advocators  presented  a  petition 
to  the  Sheriff  of  Renfrewshire,  in  which  they  narrated  the  pur- 
chase by  them  from  Bowie  and  Co.,  and  the  subsequent  re- 
moval of  the  sugars  by  Alexander ;  and  prayed  that  Alexander 
should  be  ordained  to  deliver  them  up  to  the  petitioners,  and 
that  the  respondents  should  be  interdicted  from  interfering 
^th  them. 

After  a  record  had  been  made  up  and  closed,  the  Sheriff- 
substitute  pronounced  an  interlocutor,  finding  the  advocators 
»ititled  to  the  sugars,  and  decerned  as  concluded  for.  The 
9ieriff  altered  this  judgment  on  appeal,  and  "  in  respect  that 
he  sugars  in  question  had  never  come  into  the  possession  of 
lie  pursuers  (advocators)  either  actual  or  constructive,"  assoil- 
ied  the  respondents. 

In  a  Note  the  Sheriff-Substitute  observed, — "  The  sugars  in 
apute  were  lodged  in  a  bonded  warehouse  in  the  defenders' 


596  CONTKACT  OF  SALE. 

M'£wKN  names,  and  it  seems  plain  that  the  pursuers  were  not  ignorant 
Smith.  of  this  when  they  purchased  from  Bowie  and  C!o.,  the  original 
Jftii.l4ri847.  vendors.  Bowie  and  Co.  became  bankrupt  while  the  price 
agreed  to  be  paid  to  the  defenders  remained  unpaid,  and  tbe 
latter  took  steps  to  secure  the  sugars  from  passing  into  the 
possession  of  the  said  Bowie  and  Co.,  or  any  one  claiming  right 
through  them.  The  question  is,  Whether  these  steps  were 
taken  too  late,  or  were  still  in  time  to  secure  payment  of  the 
original  price  in  the  way  of  retention  1  Actual  delivery  to  the 
pursuers  is  not  pretended,  and  it  appears  to  the  Sheriff  that  no 
constructive  delivery  had  then  taken  place.  The  sugars  stiD 
lay  in  the  bonded  warehouse,  and  no  intimation  had  been  made 
to  the  keeper,  of  the  sale  to  the  defenders.  The  intimation  to 
Alexander,  the  defenders'  Greenock  agent,  would  not  dumge 
the  possession,  for  Alexander  was  not  the  custodier.  He  was 
merely  the  local  agent  through  whose  instrumentality  a  change 
of  possession  might  have  been  effected.  The  document  granted 
by  his  clerk  as  originally  written  (for  the  word  *  deliver'  seems 
to  have  been  changed  into  '  delivered,')  appears  to  have  beoi 
a  warrant  of  delivery  upon  the  keeper  of  the  warehouse,  othe^ 
wise  it  was  a  useless  assertion  of  what  was  incorrect  in  point  of 
fact.  That  warrant,  however,  was  not  acted  upon,  and  thus  the 
legal  possession  was  all  along  in  the  defenders." 

M*Ewen  and  Co.  advocated. 

Lord  Wood,  Ordinary,  pronounced  the  following  interlocutor: 
— "  The  Lord  Ordinary  having  heard  parties'  procurators,  and 
made  avizandum,  and  considered  the  closed  record,  with  the 
minute  of  admission  for  the  respondent,  and  joint  minute  for 
the  parties  renouncing  probation,  and  whole  process,  remits 
simplidter  to  the  Sheriff,  and  decerns  :  Further,  grants  warrant 
to,  authorizes,  and  ordains  the  Royal  Bank  of  Scotland  to 
deliver  up  to  the  respondents  the  deposit-receipt  consigned  in 
terms  of  the  interlocutor  of  29th  May  last :  Finds  the  respon- 
dents entitled  to  expenses  in  this  Court,  and  remits  the  account 
thereof,  when  lodged,  to  the  auditor,  to  tax  and  report/' 

In  a  Note  his  Lordship  observed, — '*  Had  the  sugars  in  ques- 
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ion  been  in  the  actual  custody  of  the  respondent,  James  Alex-     m*Ew«n 

inder,  the  claim  of  the  complainers,  M'Ewen,  Sons,  and  Co.,      smtth. 

night  have  been  well  founded.    But  it  is  not  disputed  that  the  jf^jJu^isAi. 

wgars  were  not  in  his  custody.    They  were  in  bond  in  a  ware- 

lOttse,  which  was  neither  the  warehouse  of  the  respondents, 

Jmith  and  Co.,  nor  of  the  respondent,  Alexander,  who  had 

wen  employed  by  them  as  importing  agent.     That  the  sugars 

rere  in  bond  is  stated  in  the  note  for  delivery  of  them,  given 

0  Bowie  and  Co.,  the  original  purchasers  from  the  respondents, 

hmtb  and  Co.,  and  which  was  afterwards  passed  to  the  com* 

ilainers,  when  they  purchased  from  Bowie  and  Co.     In  point 

f  fact,  the  sugars  were  bonded  in  the  name  of  Alexander,  for 

hnith  and  Co. ;  the  entry  in  the  warehouse-book  bearing,— 

James  Alexander,  for  J.  and  A.  Smith."  And  from  the 
locaments  in  process,  it  appears  that  both  Bowie  and  Co.,  and 
be  complainers,  must  have  known  that  the  sugars  were  in 
ond  in  the  warehouse  of  a  third  party,  and  were  not  in  the 
ostody  of  the  respondent,  Alexander,  who,  they  could  not  but 
ave  been  aware,  was  acting  merely  as  an  agent,  the  respon- 
lents,  Smith  and  Co.,  being  described  as  the  original  vendors ; 
nd  knowing  this,  they  could  not  be  ignorant  of  the  steps 
rhich,  in  the  ordinary  case,  required  to  be  taken  to  obtain 
ither  actual  or  constructive  delivery  of  goods  so  situated. 

But  it  is  said  that  the  delivery-note  given  by  the  respon- 
ents.  Smith  and  Co.,  to  Bowie  and  Co.,  was  addressed  to  the 
espondent,  Alexander,  and  was  not  restricted  to  Bowie  and 
io.,  but  was  a  direction  to  Alexander  to  deliver  "  to  the  order 
f  Bowie  and  Co.,'*  and  that  they  accordingly  passed  it  to  the 
omplainers,  by  indorsing  upon  it,  "  Deliver  to  the  order  of 
filUam  M'Ewen,  Sons,  and  Co.*'  The  Lord  Ordinary  does  not 
Be  how  this  can  affect  the  case,  where  the  question  is.  Whether 
bat  has  been  done  which  is  necessary  to  constitute  actual  or 
ttiatructive  delivery  ? 

It  may  be  that  the  transferable  form  of  the  note  might  relieve 
fcwie  and  Co.  from  the  necessity  of  themselves  obtaining 
•fivery,  by  enabling  them  to  transfer  the  order  to  a  third 
ftrty ;  but  the  steps  to  be  taken  towards  getting  delivery 
^  in  no  way  changed.  An  attempt,  indeed,  was  made  to 
isiinilate  such  a  delivery-note  to  a  bill  of  lading,  and  it  was 
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M'Ewur  g^i(j  tijat  when  transferred  for  full  value — as  it  was  to  the  com- 
SiiiTB.  plainers,  who  paid  the  price  to  Bowie  and  Co. — ^the  right  whid 
Jan.  uri847.  thej  thus  acquired  to  the  goods  was  no  longer  liable  to  be 
afifected  by  the  claims  which  might  be  competent  to  the  original 
vendors,  Smith  and  Co.,  as  against  their  vendees,  Bowie  and 
Co.  If  this  were  a  correct  view  of  the  character  of  the 
delivery-note,  it  might  have  been  unnecessary  that  the  omr 
plainers  should  ever  have  given  intimation  to  Alexand^,  in 
order  to  render  their  right  to  the  goods  absolute.  Bat  it 
appears  to  be  quite  hopeless  to  maintain  that  the  note  is  to  be 
viewed  as  a  negotiable  document,  like  a  bill  of  lading,  whidi, 
as  such,  has  by  usage  particular  privileges  conferred  on  it, 
entitling  the  indorsee  to  rely  that  he  is  to  be  exposed  to  so 
latent  claim  by  a  prior  vendor,  and  which  differs  from  the  note 
in  the  fundamental  fact,  that  it  is  granted  by  the  custodia'af 
the  goods,  the  constructive  delivery  of  which  is  to  be  accoiiH 
plished  by  its  indorsation  or  transference — ^a  circumstance  whick 
shews  that  intimation  of  the  note  to  Alexander,  who  was  sot 
the  custodier,  cannot  aid  the  complainers  in  their  endeaTOor 
to  make  out,  that  their  position  as  holders  of  the  note  rexst 
bles  that  of  an  indorsee  to  a  bill  of  lading. 

If  then  the  note,  although  in  a  transferable  form,  is  not  a 
negotiable  instrument  like  a  bill  of  lading,  could  the  fact  that  it 
was  addressed  to  the  respondent,  Alexander, -the  importing 
agent,  directing  him  to  deliver  the  sugars  which  were  in  bond 
in  the  warehouse  of  a  third  party,  enable  the  complainers,  who 
purchased  from  the  original  vendees,  Bowie  and  Co.,  and  paid 
the  price,  to  obtain  delivery  by  intimation  to  him  alone,  and 
render  intimation  to  the  warehouse  keeper,  the  actual  cus- 
todier, unnecessary,  in  order  to  exclude  all  claim  upon  the 
goods  by  the  respondents,  Smith  and  Co.,  who  sold  to  Bowie 
and  Co.,  but  have  not  received  the  price  ?  The  Lord  Ordinary 
is  not  aware  of  any  authority  upon  which  this  can  be  main- 
tained. The  whole  principle  on  which  intimation  to  the  ware- 
house keeper  is  held  to  constitute  delivery,  (and  that  too  a 
delivery  which  deprives  the  vendor  of  his  right  to  stop,)  6ik 
where  the  intimation  is  made  only  to  a  party  in  the  situatioB 
of  Alexander,  the  importing  agent,  who  is  interposed  between 
the  original  importer  of  the  goods  and  the  actual  custodier, 
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Alexander,  who  had  no  custody  of  any  kind.  He  was  not  the  M<£wn 
custodier  for  Smith  and  Co.,  so  as  to  admit  of  his  being  con-  si^. 
▼erted,  by  intimation,  into  the  custodier  and  holder  for  another.  jaii.l4"i847. 
He  was  merely  an  intermediate  party,  who,  in  consequence  of 
the  goods  being  bonded  in  his  name  for  Smith  and  Co.,  the 
importers,  was  to  act  or  assist  in  procuring  delivery  to  be 
made,  and  to  whom,  on  that  account,  the  delivery-note  was 
properly  addressed.  But  although  the  transaction  took  this 
shape,  there  is  nothing  in  it,  whether  in  the  form  of  the 
delivery-note  or  otherwise,  which  implies  that  the  ordinary 
node  of  accomplishing  delivery  was  to  be  dispensed  with, 
(nipposing  that  it  could  have  competently  been  so,)  not  to  say 
in  a  question  with  creditors  of  the  respondents.  Smith  and  Co., 
if  they  had  been  in  the  field,  but  even  in  a  question  with  Smith 
and  Co.  themselves.  The  respondents.  Smith  and  Co.,  did  not 
gi?e  delivery  to  Bowie  and  Co.,  to  whom  they  sold,  and  could 
Dot  do  so,  (lie  sugars  not  being  in  their  custody.  They  only 
Bothorized  Bowie  and  Co.  to  obtain  delivery,  and  to  obtain  it 
through  the  medium  of  Alexander.  But  Alexander  could  not, 
•ny  more  than  Smith  and  Co.,  by  any  act  of  his  own,  without 
communication  with  the  custodier,  give  delivery,  and  it  was  not 
intended  by  Smith  and  Co.  that  he  should  do  so.  In  short, 
the  whole  import  of  the  matter  was,  that  Bowie  and  Co.,  or 
fche  holders  of  the  delivery-note  if  passed  to  another  party,  (as 
U  competently  might  be,)  were  to  obtain  delivery  through  the 
bgtrumentality  of  Alexander,  who,  by  the  note,  was  authorized 
fco  that  effect ;  but  to  obtain  it  by  the  usual  steps  being  taken 
*rhere  goods  are  bonded  in  the  warehouse  of  a  third  party. 
To  effectuate  the  delivery  Alexander's  intervention  might  be 
iiecessary,  and  thereby  the  proceedings  requisite  to  delivery 
inight  be  more  circuitous.  But  although  something  may  thus 
ba?e  been  added,  what  would  otherwise  have  been  essential  is 
>H)t  dispensed  with,  whether  the  holder  of  the  order  might  have 
iNkssed  over  Alexander,  notwithstanding  of  the  note  being 
i^dressed  to  him,  and  by  direct  intimation  to  the  warehouse- 
keeper,  have  accomplished  delivery,  need  not  be  inquired  into ; 
'^t  if  Alexander  was  to  be  applied  to,  delivery  was  not  facili- 
••ted,  but  rather  the  reverse,  by  the  shape  into  which  the 
^Visaction  was  thrown,  inasmuch  as  intimation  to  him  was 
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M'EwKN  only  a  step  in  the  progress  towards  delivery,  and  could  not  in 
smito.  itself  constitute  delivery  whether  actual  or  constructive. 
jaa.'u^iBii.  If  Bowie  and  Co.  had  not  resold  the  sugars,  intimation  br 
them  to  the  warehouse-keeper  would  have  completed  the  de 
livery,  and  excluded  the  right  to  stop.  But  if  they  had  made 
intimation  to  Alexander  only,  it  is  thought  to  be  clear  that  tie 
respondents  would  have  been  entitled  to  stop  the  goods,  or 
countermanded  the  order,  if  not  paid  the  price  ;  and  this,  not 
in  respect  of  there  having  been  only  a  constructive  delivery,  of 
a  kind  admitting  that  equitable  right,  but  because  there  bid 
been  no  delivery  of  any  description.  But  how  can  the  oooh 
plainers,  deriving  right  through  Bowie  and  Co.,  have  acquired 
higher  or  different  rights  in  the  matter  of  delivery  than  their 
authors  hadi  and  yet  their  whole  plea  rests  on  the  ground 
that,  by  intimation  to  Alexander,  there  had  been  either  a  ooih 
pleted  delivery,  which  would  bar  the  respondent's  claim,  cm 
although  not  only  Bowie  and  Co.  had  not  paid  the  price,  bol 
they  (the  complainers)  had  not  paid  to  Bowie  and  Co.,  era 
constructive  delivery,  which  bars  the  claim,  in  respect  tW 
although  Bowie  and  Co.  may  not  have  paid,  the  complainen 
have  done  so.  The  Lord  Ordinary  has  found  no  authority  lor 
holding  that  delivery  of  either  description  can  result  from 
intimation  of  the  delivery-note,  not  to  a  party  who  is  the  cos- 
todier  of  the  goods  to  be  delivered,  but  to  a  third  party,  in  the 
position  in  which  Alexander,  to  whom  it  is  addressed,  wae 
placed. 

Accordingly,  supposing  the  case  had  stopped  with  intimatioo 
only  to  Alexander,  or,  supposing  that  he  or  his  clerk  had,  in 
addition,  marked  upon  the  delivery-note,  on  a  separate  Ine^l0^ 
andum  given  to  the  complainers,  "  Deliver  to  the  order  of 
M'Ewen,  Sons,  and  Co.,"  (and  in  substance  and  legal  effect  it 
went  no  further,)  it  appears  to  the  Lord  Ordinary,  that  there 
would  have  been  no  ground  for  the  plea  that  this  amounted  to 
a  delivery  to  the  complainers,  the  holders,  for  value  of  ik 
delivery-note,  barring  the  right  of  the  respondents,  Smith  and 
Co.,  the  vendors  to  Bowie  and  Co.,  who  had  failed  to  pay  tfce 
price,  to  stop  or  reclaim  the  sugars.  In  the  one  case  it  wouH 
only  have  charged  Alexander  with  the  duty  of  giving  delivery 
to  the  complainers,  in  the  usual  way,  when  required.    In  tht 
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)lher  it  would  have  amounted  to  no  more  than  an  authority  to      m*ewmi 
iie  complainers  to  apply  to  the  warehouse-keeper  for  delivery.       si^ 

It  has  indeed  been  stated,  that  when  the  delivery-note  was  jan-HTiw?. 
presented  to  the  respondent,  Alexander's  clerk,  he  gave  to  the 
person  presenting  it  a  note  or  memorandum  to  this  efiect : — 

"  Greenock  25th  Sept.  1843. 

"  Delivered  to  the  order  of  Messrs.  Wm.  M'Ewen,  Sons,  and 
W  ) 

Co.,  of  this  date,  WH  12  hhds.  S  Sugars  ex  St.  Mary/' 
D    30  hhds.  ) 

From  inspection  of  the  document  it  is  plain  that  the  ''  ed" 
in  the  word  "  delivered,"  is  an  addition  made  after  it  had  been 
written  out.  Whether  it  was  spontaneously  made  by  Alexan- 
ifer's  clerk,  or  upon  the  suggestion  of  the  agent  or  clerk  of  the 
Domplainers,  is  not  precisely  ascertained  ;  for  the  fact  that  in 
Alexander's  books  there  is  an  entry  to  the  same  eflFect  on  the 
memorandum  of  weights  of  the  sugars,  (No.  57  of  process,) 
proves  nothing,  as  that  entry  would  of  course  be  made  to  cor- 
respond with  the  note  or  memorandum  given  to  the  complain- 
^  agent  or  clerk.  But  in  whatever  way  the  last  came  to 
i)ear  "  delivered,"  and  not  "  deliver,"  the  Lord  Ordinary  is  of 
)pimon  that  it  cannot,  in  a  question  with  the  respondents, 
Smith  and  Co.,  alter  the  real  character  of  the  transaction,  and 
)f  the  delivery-note,  and,  in  direct  opposition  to  both,  give  the 
lame  effect  to  an  intimation  to  Alexander,  with  such  a  memor- 
mduro,  as  to  an  intimation  to  the  keeper  of  the  warehouse  in 
irhich  the  goods  were  bonded.  Alexander  had  no  authority  to 
mbstitute  anything  for  the  ordinary  mode  of  delivery,  nor 
ircre  the  complainers  entitled  to  believe  that  he  had ;  and  they 
amnot  be  permitted  to  found  on  the  memorandum  by  Alex- 
mder's  clerk,  which  they  must  have  been  aware  was  incon- 
itoit  with  the  fact,  (seeing  that  Alexander  not  being  the 
sustodier,  he  could  do  no  more  than  authorize  delivery  by  the 
wstodier,)  as  being  of  any  avail  to  confer  upon  them  those 
n^ts  in  the  sugars  purchased  by  them,  which,  according  to 
the  true  character  of  the  transaction,  could  only  be  acquired 
by  intimation  to  the  actual  custodier  of  them. 
.  Whether,  if  the  respondents,  Smith  and  Co.,  themselves  had 
{iren  a  memorandum  or  acknowledgment,  that  they  held  the 
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M^EwBi  sugars  as  delivered  to  the  complainers,  that  might  have  ei- 
SvrrH.  eluded  all  after  claim  by  them,  on  the  ground  of  there  haviog 
Jan.  ir"i847  ^^^  ^^  delivery,  is  a  different  question,  and  which  does  not 
here  occur.  Nor  is  it  necessary  to  consider  how  far  the  com- 
plainers  might  have  had  a  claim  against  Alexander,  i^  after 
intimation,  and  the  receipt  of  such  a  memorandum  as  was  giM 
by  his  clerk,  he  had  unduly  delayed  doing  what  was  necessaij 
to  constitute  a  delivery  in  favour  of  the  complainers,  because, 
supposing  him  to  have  been  thereby  charged  with  that  dutj, 
there  was,  in  point  of  fact,  no  delay  on  his  part  in  the  perfonrh 
ance  of  it,  seeing  that  a  countermand  of  the  note  of  deKreij 
and  instructions  to  stop  delivery  were  sent  to  him  by  the 
respondents,  before  he  had  time  to  act  upon  the  complainen' 
intimation.  Therefore,  in  the  whole  circumstances,  tike  Lord 
Ordinary  is  of  opinion,  that  the  interlocutor  of  the  Sberitf 
brought  under  review  ought  to  be  adhered  to." 

The  advocators  reclaimed,  and  after  argument  vim  voa 
cases  were  ordered.  At  the  advising  the  Court  were  eqmllj 
divided,  and  the  cases  were  ordered  to  be  laid  before  the  otto 
Judges. 

Authorities  for  the  advocators ; — Bell  on  Sale,  124  ;  1  Bd 
Com.  194  ;  Tod  and  Co.  v.  RcUtraySj  1st  February  1809,  F.  C; 
Broughton  v.  Aitckison,  15th  November  1809,  F.  C;  Lang^* 
Bruce,  ante,  p.  498  ;  Hurry  v.  Mangles,  1  Campb.  R.  451; 
Green  v.  Hay  thorn,  1  Starkie,  R.  4:4:7  ;  Stoveld  v.  Hughes,  H 
East  308  ;  Holt  v.  Gri^n,  10  Ring.  R.  246  ;  Cross  on  Im% 
p.  382  ;  6  Geo.  IV.  c.  94,  §  2 ;  5  and  6  Vict.  c.  39,  §  1  and 4; 
Townley  v.  Crump,  4  Ad,  and  El.  60. 

Authorities  for  the  respondents  : — Townley  v.  Crump,  suprai 
Cross  on  Lien,  381 ;  Stoveld  v.  Hughes,  supra;  Green  y.E^t 
thorn,  supra. 

Lord  Justice-Clerk  Hope  returned  the  following  opinion  :-^ 
I  am  of  opinion  that  the  interlocutor  of  the  Lord  Ordinary  is 
well  founded.  The  case  is  in  the  short  note  of  the  Sheriff.  I 
concur  also  generally  in  the  views  stated  by  the  Lord  Ordinal 
in  his  Note. 
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Lord  Mbdwyn  returned  this  opinion  : — I  am  of  opinion     M*Ewm 
that  the  interlocutor  of  the  Lord  Ordinary  is  right,  and  ought      Smitb. 
to  be  adhered  to.     The  reasons  are  very  clearly  and  briefly  jan.  h~1847. 
expressed  in  the  Note  by  the  SheriflF  to  his  interlocutor  of  7th 
February  1844. 

Lord  Wood  returned  this  opinion  : — I  have  considered  the 
cases  ivhich  have  been  lodged  since  I  pronounced  the  interlo- 
cutor reclaimed  against.  I  still  adhere  to  the  opinion  I  had 
then  formed,  and  refer  to  the  note  subjoined  to  the  interlocutor 
for  the  grounds  on  ^hich  that  opinion  is  rested. 

Lord  Robertson  returned  the  following  opinion  : — I  am  of 
E>piiiion  that  the  interlocutor  of  the  Lord  Ordinary  ought  to  be 
idhered  to.  The  circumstances  sufficient  for  the  determination 
of  this  case  appear  to  me  to  be  these  : — 

Certain  sugars,  of  which  i^e  forty-two  hogsheads  in  question 
Rmned  part,  having  been  imported  into  Greenock,  were  ware- 
housed on  7th  July  1843,  in  the  bonded  cellars  kept  by  Little 
lod  Company.  They  were  entered  in  the  books  of  that  com- 
pany in  name  of  "  James  Alexander,  for  J.  and  A.  Smith." 
Little  and  Co.  were  thus  the  undoubted  custodiers  of  the 
lugars,  from  whom  alone  actual  delivery  could  be  obtained, 
lod  without  intimation  to  whom  it  is  not  easy  to  see  how  there 
5ould  be  any  constructive  delivery. 

On  the  15th  of  August  1843,  Smith  and  Co.  sold  the  forty- 
two  hogsheads  to  Messrs.  Bowie  and  Co.,  and  on  the  same  day 
iddressed  a  note  to  Mr.  Alexander,  directing  him  to  deliver 
*  to  the  order''  of  the  purchasers,  these  hogsheads  which  are 
iescribed  as  "  ^  St.  Mary,  from  Jamaica,  in  bond."  The  price 
iWte  not  paid  to  Smith  and  Co.  The  delivery-order  expressly 
iescribed  the  sugars  as  in  bond,  and  no  party  taking  that  order, 
^  an  indorsement  to  it,  could  have  any  doubt  as  to  their  actual 
Rtuation. 

It  is  said  that,  on  the  21st  of  August  1843,  Messrs.  M'Ewen 
^d  Co.  purchased  three  parcels  of  sugars  from  Messrs.  Bowie 
^d  Co.,  one  of  which  comprehended  the  forty-two  hogsheads  in 
ttestion,  and  that  they  paid  or  granted  bills  for  the  price. 
be  date  of  the  purchase,  or  the  identity  of  the  hogsheads,  is 
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M*Ewwi  by  no  means  clearly  established.  It  is  further  said,  that  Bowie 
Shot.  and  Co.  indorsed  the  delivery-order  of  16th  August  1843,  and 
JaiLuTis^T.  it  1^0  doubt  bears  this  indorsement,  "  Deliver  to  the  order  of 
Wm.  M'Ewen,  Sons,  and  Co.  (Signed)  James  Bowib  and 
Co/'  When  this  indorsement,  which  bears  no  date,  took  place, 
does  not  precisely  appear.  But  assuming  that  the  purchase  bj 
M'Ewen  and  Co.  was  truly  made  on  the  2l8t  of  August^  and 
the  indorsement  obtained  of  the  same  date,  no  intimation  of 
the  existence  of  the  order  and  indorsement  was  made  to  Alex- 
ander until  the  25th  of  September  1843 — a  period  of  mora 
than  a  month.  No  intimation  was  ever  made  to  Little  aodOa, 
or  to  any  other  party. 

Whenever  it  was  transferred  or  indorsed,  however,  it  is 
quite  vain  to  contend  that  this  delivery-order  was  in  itself  a 
negotiable  document,  and  capable  of  passing  the  property.  U 
gave  the  second  purchaser  no  stronger  right  than  the  fint; 
and  if,  afler  Bowie  and  Co.  had  got  the  order,  but  before  de* 
livery,  either  actual  or  constructive,  Smith  and  Co.,  who  hid 
not  received  the  price,  had  retained  the  goods,  and  prevented 
delivery,  no  one  could  have  complained.  They  were,  howewr, 
in  so  far,  in  precisely  the  same  situation  in  a  question  with  the 
second  purchaser  as  with  the  first.  M'Ewen  and  Co.  did  not 
notify  their  purchase  to  Smith  and  Co.,  and  took  no  step  under 
the  indorsement  until  the  25th  of  September.  In  the  mean- 
time, betwixt  the  15th  and  the  19th  of  September,  Smith  and 
Co.  had  been  corresponding  with  Mr.  Alexander  as  to  getting 
the  sugars  weighed  over  to  Bowie  and  Co.,  whom  they  stiB 
believed  to  be  in  right  of  the  goods.  On  the  latter  day  Mr. 
Alexander  writes,  enclosing  the  note  of  weights,  adding,— 
"  Messrs.  Bowie  and  Co.'s  agents  having  no  word  about  them.* 
Surely  M'Ewen  and  Co.  have  themselves  to  blame  in  being  » 
tardy  in  the  intimation  of  their  purchase. 

On  the  25th  of  September,  however,  by  which  time  Bowi0 
and  Co.  had  stopped,  or  were  about  to  stop  payment,  M'Kwca 
and  Co.  at  length  intimated  the  order  of  15th  August  to  Mr. 
Alexander,  or  his  clerk,  who  entered  in  his  book  of  we^ih 
"  Delivered  (or  deliver)  to  Messrs.  William  M'Ewen  and  Son* 
per  order  of  25th  September  1843,''  and  gave  them  a  sliprf 
paper  to  the  same  effect.     It  is  not  said  that  Alexander  knew 
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\he  £sdlure  of  Bowie  and  Co.  at  the  time  of  this  intimation.  M«Bfw 
b,  on  the  26th,  Smith  and  Co.  having  heard  of  the  event,  suits. 
3te  to  him  immediately  to  secure  the  sugars  for  their  behoof,  jan.  hTiwt* 
B  sugars  were  accordingly  passed  through  the  custom-house, 
1  transferred  by  Little  and  Co.  to  another  warehouse, 
[t  does  not  appear  to  me,  that  in  all  this  there  was  anything 
fair  or  improper  on  the  part  of  Smith  and  Co.  the  original 
idors,  to  whom  the  price  had  not  been  paid  or  secured.  On 
>  contrary,  unless  it  can  be  shewn  that  the  property  of  the 
)ds  had  been  transferred  to  the  first  or  to  the  second  pur- 
iser,  by  legal  delivery — actual  or  constructive — they  were 
te  entitled  to  retain  the  sugars.  If  M'Ewen  and  Co.  cannot 
ke  out  that  the  property  of  the  sugars  was  transferred  to 
tm,  or  to  Bowie  and  Co.,  but  of  course  still  remained  in 
lith  and  Co.,  I  do  not  see  how  they  can  obtain  possession  of 
(se  sugars  as  their  property.  Neither  can  I  comprehend 
at  sort  of  personal  objection  can  lie  against  Smith  and  Co. 
prevent  them  retaining  possession  of  goods,  the  state  and 
idition  of  the  custody  of  which  never  was  altered,  and  the 
ce  of  which  was  not  paid  to  them  by  the  vendee,  now  bank- 
et, and  who  had  become  bankrupt  before  any  change  occurred 
to  the  custody  of  the  sugars.  It  seems  to  be  thought  that 
ugh  Bowie  and  Co.  would  have  had  no  case  against  the  first 
idors,  the  vendee  from  them  has  a  case  ;  such  a  case,  indeed, 
to  bar  Smith  and  Co.  from  claiming  the  goods.  But  it  is 
y  diflBcult  to  conceive  how  the  rights  of  the  first  vendors, 
J  had  got  no  price  paid,  can  be  impaired,  merely  because 
ir  bankrupt  vendee  chose  to  resell.  True,  the  party  to 
:>m  the  second  sale  was  made  paid  ;  but  he  did  not  pay  the 
^al  owners ;  and  what  is  it  to  these  owners  that  he  paid 
iher  party  ?  Not  getting  the  goods  when  he  paid,  is,  no 
ibt,  a  hardship  on  him  ;  but  is  there  not  precisely  the  same 
dship  on  the  first  vendors,  if  they  be  compelled  to  part  with 
goods  without  the  price  ? 

Che  first  question  is,  Did  the  property  pass  to  Bowie  and 

1    Now  I  do  not  think  this  can  be  maintained.     Actual 

ivery  is  entirely  out  of  the  case.    The  order  of  delivery  is 

like  a  bill  of  lading,  a  negotiable  document  transferring  the 

perty.     The  weighing  over  of  the  goods  was  not  an  act  of 
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M«EwiH  delivery  ;  and  by  the  statement  of  M'Ewen  and  Co.  this  ne?er 
Smtth.  could  have  transferred  the  property  to  Bowie  and  Co.,  for  it 
Jan.  uTiWT.  ^^^  *ft®^  t^^  ^^  ^y  them,  and  it  was  only  by  the  orders  of 
Smith  and  Co.,  and  without  any  intervention  on  behalf  of  any 
vendee,  that  the  weighing,  at  best  a  preparatory  measure  only, 
occurred.  Bowie  and  Co.  never  did  anything  to  take  delivery. 
They  never  even  applied  to  Alexander  ;  and  his  act,  unautW 
ized  by  them,  and  consisting  merely  of  weighing  the  goods  iB 
ordered  by  Smith  and  Co.,  never  could  transfer  the  property  to 
Bowie  and  Co.  If  it  did,  then  the  goods  would  have  gone  to 
the  creditors  of  Bowie  and  Co.,  in  whom  the  property  would, 
in  this  view,  have  been  vested,  and  not  to  M'Ewen  and  Co. 

But,  secondly,  if  the  property  was  not  transferred  to  Bowie 
and  Co.,  how  was  it  transferred  to  M'Ewen  and  Co.  ?    Th^ 
never  intimated  to  the  actual  custodier  any  sale  to  th^n. 
They  obtained  no  removal  order  from  the  custom-house,  al- 
though they  saw,  from  the  order  of  delivery  of  15th  Aogoit 
1843,  that  the  sugars  were  in  bond.     They  contented  them- 
selves with  intimating  the  order  to  Alexander.     They  did  not 
require  Alexander  to  intimate  to  Little  and  Co. ;  but,  altjuragh 
they  had  made  the  purchase  more  than  a  month  before,  tbe 
first  and  the  only  step  they  took,  and  that  just  upon  the  bank- 
ruptcy of  Bowie  and  Co.,  was  to  intimate  to  the  agent  of 
Smith  and  Co.,  or  to  his  clerk,  that  they  had  made  the  pa^ 
chase,  and  they  allowed  the  sugars  to  remain  in  bond  without 
taking  any  step  to  intimate  to  the  keeper  of  the  bonded  ware- 
house, or  to  the  custom-house.     They  did  not  put  Alexand^ 
in  fiinds  to  pay  the  duties.    They  did  not  request  him  to  make 
such  payment.     They  did  not  direct  him  to  what  place  the 
goods  were  to  be  removed.     They  did  not  order  him  to  get 
any  transference  made  in  the  books  of  the  bonded  cellar.  They 
did  not  see  any  such  transference  made.     They  did  not  notify 
their  purchase  to  Little  and  Co.,  and  certainly  Alexander,  who 
was  only  the  agent  of  Smith  and  Co.,  did  not  undertake  to  do 
any  of  these  things.     I  am  not  aware,  however,  of  any  case  of 
constructive  delivery  made  without  the  knowledge  of  the  actual 
custodier,  or  entry  of  any  kind  in  the  books  of  that  custodier. 
It  is  contended  that  Alexander  was  the  registered  custodier 
and  depositary  of  the  sugars,  and  that  the  civil  or  constructive 
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possession  was  iu  him.  I  cannot  see  any  ground  for  maintain-  M'Eww 
ing  this  view.  Had  the  goods  been  entered  in  the  bonded  sm™. 
cellar  of  Little  and  Co.,  in  the  name  of  Smith  and  Co.,  I  pre-  jan.  1471847. 
same  the  legal  possession  or  custody  would  have  been  in  Little 
and  Co.,  and  not  in  Smith  and  Co.  Although  Smith  and  Co. 
were  the  owners  of  the  goods,  Little  and  Co.  would,  in  that 
event,  have  been  the  custodiers.  But  did  Little  and  Co.  in  any 
degree  less  hold  the  character  of  custodiers,  or  Smith  and  Co. 
the  character  of  owners,  because  the  goods  were  entered  in  the 
bonded  cellars  in  the  name  of  Alexander  for  Smith  and  Co.  ? 
This  gave  no  custody  or  possession  to  Alexander,  who  had  no 
interest  in  or  control  over  the  cellars  of  Little  and  Co.,  any 
more  than  if  the  entry  had  been  in  the  direct  name  of  the 
owners,  instead  of  indirectly  in  their  name  through  their  agent. 
The  marking  of  a  transfer  of  the  property  in  the  books  of 
Alexander  was  not  a  constructive  delivery  of  the  goods,  any 
more  than  if  it  had  been  in  the  books  of  Smith  and  Co. ;  and 
plainly,  if  actual  delivery  or  transfer  in  the  books  of  Little  and 
Co.  had  been  made  to  another  purchaser,  the  property  would 
have  been  thereby  transferred,  notwithstanding  any  entry  in 
the  books  of  Alexander.  It  is  impossible  to  hold  the  entry  in 
the  books  of  Alexander,  and  the  intimation  to  him  of  the  in- 
dorsement of  the  delivery-note,  to  be  in  any  view  stronger 
than  such  intimation  made  to  Smith  and  Co.,  and  such  entry  in 
their  books.  It  is  by  no  means  so  strong,  and  indeed  entry  to 
that  effect  in  the  books  of  Smith  and  Co.  could  hardly  have 
been  made  for  any  intelligible  purpose.  But  suppose  M'Ewen 
and  Co.  had  notified  to  Smith  and  Co.  on  the  25th  of  Septem- 
ber, as  they  did  to  Alexander,  (which  is  to  put  the  case  more 
&vourably  for  them  than  the  reality,)  what  would  have  fol- 
lowed ?  Unless  Smith  and  Co.  had  done  something  more,  had 
answered,  "  It  is  very  well,"  and  had  by  facts  and  circumstances 
agreed  to  hold  the  goods  as  delivered,  or  had  received  the 
duties  to  pay  at  the  custom-house,  or  had  otherwise  under- 
taken to  have  the  goods  delivered,  and  thereby  lulled  the 
second  purchaser  into  a  state  of  security,  why  should  such 
8upi>osed  intimation  have  transferred  the  property  by  construc- 
tive delivery  to  the  second  vendee,  any  more  than  the  entry  of 
M*Ewen  and  Co.'s  name  in  their  books  as  purchasers,  and  the 


ordered  by  Smith  and  Co.,  never  could  transfer  the  pr 
Bowie  and  Co.  If  it  did,  then  the  goods  would  have 
the  creditors  of  Bowie  and  Co.,  in  whom  the  properl 
in  this  view,  have  been  vested,  and  not  to  M*Ewen  an< 
But,  secondly,  if  the  property  was  not  transferred 
and  Co.,  how  was  it  transferred  to  M'Ewen  and  Co. 
never  intimated  to  the  actual  custodier  any  sale  l 
They  obtained  no  removal  order  from  the  custom-li 
though  they  saw,  from  the  order  of  delivery  of  ISth 
1843,  that  the  sugars  were  in  bond.  They  contents 
selves  with  intimating  the  order  to  Alexander.  The^ 
require  Alexander  to  intimate  to  Little  and  Co. ;  but, 
they  had  made  the  purchase  more  than  a  month  be 
first  and  the  only  step  they  took,  and  that  just  upon  t 
ruptcy  of  Bowie  and  Co.,  was  to  intimate  to  the 
Smith  and  Co.,  or  to  his  clerk,  that  they  had  made 
chase,  and  they  allowed  the  sugars  to  remain  in  bond 
taking  any  step  to  intimate  to  the  keeper  of  the  bond 
house,  or  to  the  custom-house.  They  did  not  put  A 
in  fiinds  to  pay  the  duties.  They  did  not  request  him 
such  payment.  They  did  not  direct  him  to  what  p 
goods  were  to  be  removed.  They  did  not  order  hin 
any  transference  made  in  the  books  of  the  bonded  cella 
did  not  see  any  such  transference  made.  They  did  m 
their  purchase  to  Little  and  Co.,  and  certainly  Alexani 
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of  the  seller  was  clearly  for  behoof  of  the  purchaser,  who  paid      mewen 

to  him  warehouse  rent.     In  the  case  of  Green  v.  Haythom,      smith. 

1  Starkie's  Reports,  the  purchaser  had  not  only  intimated  to  the  j^  'TT'i^'i 

custodiers  of  the  goods,  but  had  received  samples ;  and  they 

had  obeyed  several  orders  for  delivery  of  portions  of  the  goods 

to  sab-vendees.    In  the  case  of  Stoveld  v.  Hughes,  14  East  308, 

•the  vendors  having  marked  the  timber  lying  at  their  own  wharf 

toD,  forwarded  part  of  it  to  one  place,  and  part  to  another  ;  and 

D  "  having  sold  the  whole  to  the  plaintiff,  who  notified  such  sale 

io  the  defendants,  and  was  answered  that  it  was  very  well ;  and 

then,in  the  presenceof  the  defendants,  the  plaintiff  marked  all  the 

timber  lying  at  their  wharf,  and  afterwards  marked  that  which 

kftd  been  forwarded  to  the  other  two  stages.     Held  that  the 

ilrfendants,  after  such  assent  to  the  transfer,  and  such  marking 

ly  the  plaintiff,  could  not  retain  or  stop  any  of  the  timber  as 

ik  transitu,  upon  the  subsequent  insolvency,  before  the  day  of 

jAjment  of  D,  the  original  vendee,  to  whom  payment  had  been 

made  by  the  plaintiff,  whatever  question  there  might  have  been 

as  between  the  original  vendors  and  vendee."    In  like  manner, 

i^Holt  v.  Griffi.n,  10  Btng.  246,  an  order  was  made  on  a  London 

irharfinger  "  to  deliver  the  goods  to  plaintiff :  defendant,  on 

■ight  of  the  order,  before  the  goods  arrived,  promised  to  deliver 

them  to  plaintiff  on  their  arrival.     Held  that  plaintiff  might 

iMuntain  trover  against  him  on  his  refusal  to  deliver  after 

•nival.'' 

In  all  these  cases  the  custodier  had  got  notice  of  the  sale, 
iod  circumstances  equivalent  to  delivery  had  occurred.  But 
fcere  nothing  of  the  kind  took  place.  Little  and  Co.,  the  cus- 
Wiers,  never  heard  of  the  sale  to  M*Ewen  and  Co.  Neither 
did  Smith  and  Co.,  and  although  their  agent  got  notice  of  it 
on  the  day  before  he  heard  of  the  bankruptcy  of  Bowie  and 
Do.,  he  did  nothing — undertook  to  do  nothing — and  was  re- 
ared to  do  nothing — beyond  authorizing  a  delivery,  which 
^J^der  of  delivery,  as  indorsed,  M'Ewen  and  Co.  failed  to  inti- 
iiate  to  the  actual  and  only  legal  custodier. 

I  do  not  think  that  any  of  these  cases,  therefore,  support  the 

Jeas  of  M*Ewen  and  Co.    There  was  nothing  done  in  this  case 

y  the  actual  custodier  of  the  goods  at  all.    There  was  nothing 

One  by  Smith  and  Co.  to  mislead  M'Ewen  and  Co., — of  the 
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the  date  of  their  importation,  until  removed  by  Alex 
the  order  of  Smith  and  Co.,  on  the  26th  of  Septeml 
condition  and  state  of  their  legal  custody — fortunatel 
first  vendors — never  was  altered,  and  if  Bowie  and  O 
creditors  of  Bowie  and  Co.,  could  not  have  claimed  th( 
from  the  original  vendors,  what  would  intimation  of  tl 
sale  have  signified,  if  these  original  vendors  had  actu 
nothing,  and  had  undertaken  to  do  nothing,  with  th< 
forwarding  the  goods  and  making  delivery  to  th< 
purchaser,  or  of  holding  the  goods  as  delivered,  and 
rendering  it  unnecessary  for  the  second  purchaser 
any  steps  for  obtaining  either  actual  or  further  con 
delivery  1 

I  do  not  think  the  English  cases  referred  to  recoj 
doctrine  contrary  to  the  established  rule,  that  at  leasi 
tion  to  the  actual  custodier  is  necessary  to  complete  t 
fer.  I  conceive  that,  in  all  cases  of  this  kind,  it 
important  to  adhere  to  the  ordinary  practice  of  trade, 
to  introduce  new  and  not  very  definite  distinctions.  I 
may  obtain  actual  delivery,  or,  where  the  goods  are 
obtain  right  to  these  goods  by  intimation,  and  transfi 
bonded  cellar  in  common  form.  If  not,  and  there  be 
practised  on  him,  sibi  imputet  that  be  is  a  loser.  The 
more  hardship  in  his  case  than  in  that  of  the  origina 
who  has  not  received  the  price,  and  in  whose  name,  o: 
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of  the  seller  was  clearly  for  behoof  of  the  purchaser,  who  paid      mewbm 
to  him  warehouse  rent.     In  the  case  of  Green  v.  Haythom,      smTth. 
1  Starkie's  Reports,  the  purchaser  had  not  only  intimated  to  the  j^  ■ir"i847 
custodiers  of  the  goods,  but  had  received  samples ;  and  they 
had  obeyed  several  orders  for  delivery  of  portions  of  the  goods 
to  sub-vendees.    In  the  case  of  Stoveld  v.  HugheSy  14  East  308, 
the  vendors  having  marked  the  timber  lying  at  their  own  wharf 
to  D,  forwarded  part  of  it  to  one  place,  and  part  to  another  ;  and 
D  "  having  sold  the  whole  to  the  plaintiff,  who  notified  such  sale 
to  the  defendants,  and  was  answered  that  it  was  very  well ;  and 
then,in  the  presence  of  the  defendants,  the  plaintiff  marked  all  the 
timber  lying  at  their  wharf,  and  afterwards  marked  that  which 
had  been  forwarded  to  the  other  two  stages.     Held  that  the 
i^endants,  after  such  assent  to  the  transfer,  and  such  marking 
by  the  plaintiff,  could  not  retain  or  stop  any  of  the  timber  as 
» transitu,  upon  the  subsequent  insolvency,  before  the  day  of 
»yinent  of  D,  the  original  vendee,  to  whom  payment  had  been 
nade  by  the  plaintiff,  whatever  question  there  might  have  been 
18  between  the  original  vendors  and  vendee."    In  like  manner, 
nUolt  V.  Griffin,  10  Bing,  246,  an  order  was  made  on  a  London 
rharfinger  "  to  deliver  the  goods  to  plaintiff :  defendant,  on 
ight  of  the  order,  before  the  goods  arrived,  promised  to  deliver 
hem  to  plaintiff  on  their  arrival.     Held  that  plaintiff  might 
oaintain  trover  against  him  on  his  refusal  to  deliver  after 
nival.'' 

In  all  these  cases  the  custodier  had  got  notice  of  the  sale, 
nd  circumstances  equivalent  to  delivery  had  occurred.  But 
lere  nothing  of  the  kind  took  place.  Little  and  Co.,  the  cus- 
odiers,  never  heard  of  the  sale  to  M*Ewen  and  Co.  Neither 
lid  Smith  and  Co.,  and  although  their  agent  got  notice  of  it 
n  the  day  before  he  heard  of  the  bankruptcy  of  Bowie  and 
\  he  did  nothing — undertook  to  do  nothing — and  w^as  re- 
hired to  do  nothing — beyond  authorizing  a  delivery,  which 
rder  of  delivery,  as  indorsed,  M'Ewen  and  Co.  failed  to  inti- 
mate to  the  actual  and  only  legal  custodier. 
I  do  not  think  that  any  of  these  cases,  therefore,  support  the 
eas  of  M'Ewen  and  Co.  There  was  nothing  done  in  this  case 
^  the  actual  custodier  of  the  goods  at  all.  There  was  nothing 
'Ue  by  Smith  and  Co.  to  mislead  M*Ewen  and  Co., — of  the 
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M«£wxN  Of  course  tbere  was  some  purpose  in  thus  entering  the  sugar 

Surra.      in  Mr.  Alexander's  name  and  not  in  that  of  the  owners,  Mesa^ 

Jau.  H^im.  Sinith  alone  ;  and  the  object  is  manifest.     It  could  only  be  to 

give  Alexander,  who  was  on  the  spot  at  Greenock,  a  more  con- 

yenient  and  immediate  control  over  the  sugar  deposited  in  tlie 

warehouse  there. 

Accordingly,  when  Smith  and  Co.  first  sold  this  sugar  in 
August  1843  to  Bowie  and  Co.,  they  did  not  on  that  occaaion 
address  the  order  for  delivery  to  Little  and  Co.,  the  ke^rs  of 
the  warehouse — the  latter  could  not  have  answered  the  order 
of  Smith  and  Co.  without  Alexander's  consent — but  they  made 
the  order  of  delivery  on  James  Alexander,  the  entered  depoa- 
tary  of  the  sugar  in  the  bonded  warehouse. 
The  order  was  in  these  terms : — 

"  Glasgow,  15th  August  1843. 
"  Mr.  James  Alexander,  Greenock. 

"  Dear  Sir, — You  will  please  deliver  to  the  order  of  Messrs. 
James  Bowie  and  Co.  the  undernoted  forty-two  hogsheads 
sugar  ex  St.  Mary  from  Jamaica,  in  bond. 

"  We  are,  dear  Sir,  your  most  obed.  Servts., 
"  James  and  Archd.  Smith  and  Co. 
"  P.  DuGD.  Macfarlake. 

^TT  12  hhds. 
D    30  hhds." 

Bowie  and  Co.  did  not  take  these  hogsheads  out  of  bond; 
but  at  the  desire  of  Smith  and  Co.,  the  42  hogsheads  were 
weighed  on  19th  September  by  Alexander  at  Greenock,  who 
made  out  an  account  of  the  weight  of  the  sugar  as  then  giren 
over  to  Bowie  and  Co.,  and  despatched  it  to  Smith  and  Co. 
The  same  account  shews  that  the  price  was  adjusted  by  that 
state  of  weights,  and  a  bill  drawn  by  Smith  and  Co.  on  Bowie 
and  Co.  for  £1076,  2s.  9d.— the  net  balance  of  price,  deductlDg 
duty  ;  but  it  is  denied  that  that  bill  was  accepted  by  Bowie 
and  Co. 

At  or  about  the  same  period,  (the  precise  day  does  not 
appear,)  Bowie  and  Co.  sold  the  42  hogsheads  of  sugar  to  the 
advocators,  M'Ewen  and  Sons ;  the  piice  is  admitted  to Iw^ 
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r  he  had  consented  to  hold  the  goods  as  delivered.  I  am  not  m*ewi!i 
kware  of  any  case,  or  of  any  principle,  which  warrants  the  idea,  Smith. 
liat  where  goods  sold  are  in  the  hands  of  a  third  party,  the  jan.  u^iw 
mpaid  seller  can  be  prevented  from  stopping  delivery  on  the 
bankruptcy  of  the  buyer,  provided  this  was  done  before  the 
Rrst  buyer,  or  a  second  buyer  from  him,  had  had  any  communi- 
cation with  the  custodier.  The  personal  objection  against  the 
seUer  that  is  set  up  here,  seems  to  me  to  be  groundless,  and 
indeed,  if  it  were  well  founded,  it  might  apparently  be  set  up 
in  every  case.  For  it  seems  just  to  come  to  this — that  the 
}wner  having  unquestionably  sold,  cannot  interfere  with  the 
right  he  thereby  conferred.  Every  stopper  in  trandtu  does 
this,  and  must  do  it.  The  plea  put  in  for  the  second  pur- 
Aasers,  on  the  ground  that  they  paid  to  the  first  purchaser, 
leems  to  me  utterly  groundless.  The  interest  of  the  first  seller, 
»ho  has  not  yet  been  paid,  cannot  be  disregarded  because  his 
)archaser  has  made  a  second  sale,  and  pocketed  the  price. 

Lord  Cuninghamb  returned  this  opinion : — I  am  of  opinion 
bat  M'Ewen  and  Sons  had  a  preferable  claim  over  the  sugar 
I  dispute,  prior  to  the  sequestration  of  Bowie  and  Co.,  and 
)n8equently  that  decree  should  now  be  pronounced  for  resti- 
ition  of  the  goods  to  the  advocators,  in  terms  of  their  original 
)plication  to  the  Sheriff.  As  the  case  is  attended  with  some 
^ecialties,  not  to  be  found,  in  so  far  as  I  can  discover,  in  any 
ior  cases  which  have  occurred  in  Scotland,  it  may  be  proper 
iefly  to  note  these,  before  entering  on  the  legal  merits  of  the 
lestion. 

The  case  relates  to  42  hogsheads  of  sugar  imported  by 
essrs.  Smith,  from  Jamaica  to  Greenock,  in  July  1843.  These 
>ods  were  deposited  in  a  bonded  warehouse,  under  charge  of 
essrs.  Little,  at  Greenock ;  and  the  deposit  was  made  not  in 
e  name  of  Messrs.  Smith  themselves  alone,  but  of  "  James 
lexander  for  J.  and  A.  Smith.'' 

The  sugar  was  so  entered  in  the  books  of  the  bonded  ware- 
^use,  on  1st  July  1843.  The  42  hogsheads  had  sufficient 
stinguishing  marks,  12  of  them  being  marked  W  H  and  30 
arked  D.  It  is  not  alleged  that  there  were  any  other  hogs- 
^ads  so  marked  in  the  bonded  cellar. 
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M*£wEii  That  operation  brought  the  present  case  within  the  role  laid 
Smith.  down  in  the  case  of  Hurry  v.  Mangles^  1  Campb.  452,  founded 
JaiL7vi847-  ^°  ^y  *^®  parties  in  the  present  discussion.  It  was  there  ob- 
served by  Lord  Ellenborough,  that  "  the  acceptation  of  ware- 
house rent  is  a  complete  transfer  of  the  goods  to  the  purchaser" 
and,  in  the  later  case  of  Swanwich  y.  Storer^  which  occurred  so 
lately  as  1839,  the  criteria  for  determining  possession  in  ques- 
tions of  this  description  were  so  clearly  explained  by  Lou) 
Dekmak,  that  they  deserve  to  be  kept  particularly  in  view  in 
the  present  discussion.  A  quantity  of  oats  lying  separatdj  in 
a  bin  (No.  40)  of  a  particular  cellar  in  Liverpool,  were  sold  by 
Turner  and  Co.  to  John  Marsden,  who  got  an  order  of  deliveiy 
from  Turner  and  Co.,  in  whose  name  the  oats  had  been  jNre- 
viously  entered  ;  the  order  was  addressed  to  William  Easton, 
the  keeper  of  the  warehouse,  and  Easton  entered  the  same  in 
his  book.  Marsden  then  sold  the  same  oats  to  Swanwick  and 
Hall,  and  Marsden  gave  them  an  order  on  Easton,  which  was 
also  entered  in  the  book  of  the  latter.  Marsden  failed  in  seven 
days  afterwards,  and  then  Turner  and  Co.  attempted  to  reclaim 
or  stop  the  oats  as  still  in  transitu.  In  that  case,  the  second 
purchasers  were  preferred,  on  the  opinion  of  Mr.  Justice  PA^ 
TESON  at  the  trial ;  and  the  Court  of  King's  Bench  afterwards 
unanimously  assented  to  his  Lordship's  view  of  the  law.  "  The 
question,"  said  the  Lord  Chief-Justice  of  the  King's  Bench  in 
this  case,  "  turns  upon  the  construction  of  two  delivery  orders. 
The  oats  were  all  that  were  in  bin  40.  They  were  transferred 
to  the  plaintiffs  in  the  defendants'  books,  but  never  weighed 
over.  The  plaintiffs  had  accepted  a  bill  for  the  price,  which 
they  duly  honoured.  On  Marsden's  failure,  Messrs.  Turner 
sought  to  stop  them,  and  the  only  question  is.  Whether  weigh- 
ing over  was  in  this  case  necessary,  in  order  to  vest  the  propertj 
in  the  plaintiffs,  and  defeat  the  stoppage  in  transitu  f  Neither 
of  the  contracts  of  sale  were  given  in  evidence. 

"  The  cases  on  this  subject  establish  the  principle,  that 
wherever  anything  remains  to  be  done  by  the  seller,  which  is 
essential  to  the  completion  of  the  contract,  a  symbolical  delivery, 
by  transfer  in  the  wharfinger's  books,  will  not  defeat  the  right 
of  stoppage  in  transitu,  as  between  buyer  and  seller.  H(M» 
V.  Meyer,  6  East  614  ;  Shepley  v.  Davis,  5  Taunt.  617 ;  Budtf' 
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Davisy  2  M.  aud  S.  397,  abundantly  shew  this.     Therefore,  if     m*Ewk« 
part  of  a  bulk  be  sold,  so  that  weighing  or  separation  is  neces*      Smfth. 
aary  to  determine  the  identity  or  individuality  (as  Lord  Ellen-  jan.  14"i84 
BOBOUQH  expresses  it  in  Btisk  v.  Davis)  of  the  article,  or  if  the 
vrhole  of  a  commodity  be  sold,  but  weighing  is  necessary  to 
ascertain  the  price,  because  the  quantity  is  unknown,  the  weigh- 
ing or  measuring  must  precede  the  delivery  ;  and  the  symboli- 
cal delivery,  without  such  weighing,  will  not  be  suflBcient. 

"  But  where  the  identity  of  the  goods  and  quantity  are 
known,  the  weighing  can  only  be  for  the  satisfaction  of  the 
buyer,  as  was  held  in  Hammond  v.  Anderson^  1  New  Rep,  69  ; 
and  in  such  case  the  transfer  in  the  books  of  the  wharfinger  is 
BufiEicient.  We  are  of  opinion  that  the  present  case  is  of  the 
latter  description,  and  that  this  property  passed  as  between 
buyer  and  seller.  We  have,  therefore,  no  occasion  to  resort  to 
the  doctrine  of  Eatoppely  which  is  strongly  enforced  in  Hawes 
V.  Watsofiy  (2  B.  and  G.  540 ;)  but  we  do  not  mean,  in  so  say- 
ing, to  cast  any  doubt  upon  the  authority  of  that  case.  Under 
these  circumstances,  the  rule  for  a  nonsuit  must  be  discharged." 
—9  Adolph.  and  Ellis  895. 

These  views  are  in  precise  conformity  with  those  enforced 
in  the  prior  case  of  Whitehouse  v.  Frosty  12  East  613,  which 
Gdso  affords  an  excellent  illustration  of  the  rules  of  law  appli- 
cable to  questions  of  this  description.  "  A.  having  sold  40  tons 
of  oil  secured  in  the  same  cistern,  sold  10  tons  to  B.  and  re- 
ceived the  price ;  and  B.  sold  the  same  to  C,  and  took  his 
acceptance  for  the  price  at  four  months,  and  gave  him  a  written 
order  for  delivery  on  A.,  who  wrote  and  signed  his  acceptance 
upon  the  said  order ;  but  no  actual  delivery  was  made  of  the 
10  tons,  which  continued  mixed  with  the  rest  in  A.'s  cistern — 
yet  held  that  this  was  a  complete  sale  and  delivery  in  law  of 
the  10  tons  by  B.  to  C,  nothing  remaining  to  be  done  on  the 
part  of  the  seller,  though,  as  between  him  and  A.,  it  remained 
to  be  measured  off;  and,  therefore,  that  the  seller  could  not, 
ipon  the  bankruptcy  of  the  buyer  C,  before  his  acceptance 
)ecame  due,  countermand  the  measuring  off  and  delivery  in 
act  of  the  10  tons  to  the  buyer ;  nor  were  the  goods  in  tran- 
tUu  so  as  to  enable  the  seller  to  stop  them.'^ 

The  present  case  resembles  those  now  quoted,  in  most  of 
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M'EwEji  tlieir  important  features.  No  doubt,  here  there  was  no  notifi- 
8m™.  cation  to  Little  and  Co.,  the  keepers  of  the  bonded  warehouse, 
Jan.  1471847.  ^^^  ^^  cntrj  in  their  books.  But  that  was  unnecessary  'when 
James  Alexander  was  the  registered  custodier  and  depositary 
of  the  sugars,  and  when  there  was  due  intimation  to  him.  The 
civil  or  constructive  possession  of  the  goods  was  in  Alexander. 
He  was  trustee,  first,  for  the  vendor,  and,  after  intimatioii  to 
him,  for  the  vendee ;  and  when  the  first  purchasers  received 
an  order  for  delivery  from  Smith  and  Co.  addressed  to  Alexan- 
der, who  weighed  the  sugar,  and  marked  the  purchasers  in  his 
books,  it  is  apprehended  that  as  much  was  done  as  could  be 
reasonably  required,  to  transfer  the  property  of  this  sugar,  ev«i 
in  a  question  between  the  original  vendors  and  vendees.  Bot 
it  is  unnecessary  to  rest  the  judgment  in  the  present  case  on 
that  ground,  as  the  claim  of  the  sellers  for  restitution  of  the 
sugars  admits  of  another  answer,  if  possible  more  clear  in  law 
and  equity. 

2.  The  original  owners,  Messrs.  Smith,  having  given  the  first 
purchasers  the  mandate  or  order  of  15th  August  1843,  direct- 
ing Mr.  Alexander,  the  depositary  of  the  sugars,  to  deliver  the 
same  "  to  the  order  of  Bowie  and  Co.,''  all  third  parties  were 
entitled  to  rely  on  that  order,  and  to  consider  Bowie  and  Co. 
as  having  the  uncontrolled  disposal  of  the  sugars.  Hence,  as  it 
is  not  disputed  that  M'Ewen  and  Son  have  bona  fide  given  fiill 
value  for  the  sugar,  the  original  vendors  have  no  right  of  stop- 
page in  transitu,  either  in  equity  or  in  law,  maintainable  against 
the  second  vendees. 

In  this  view,  the  chief  point  involved  in  the  present  case  is 
of  immense  importance  in  a  mercantile  country.  The  question 
simply  is.  Whether,  in  the  purchase  and  transfer  of  merchant^ 
goods,  third  parties  are  entitled  to  rely  upon,  and  give  value 
for  goods  purchased  by  them  on  the  faith  of  an  unqualified 
order  of  delivery  from  true  and  solvent  owners,  addressed  to 
the  registered  custodier  of  the  goods '?  On  what  rules  of  equity 
or  policy  can  the  claim  of  the  original  seller,  in  such  a  case,  be 
maintained  as  against  a  bona  fide  third  party,  who  has  given 
full  value  for  the  goods  ? 

Such  a  claim  appears  to  me  to  be  contrary  to  the  first  prin- 
ciples of  justice,  as  well  as  of  mercantile  law.   As  well  observed 
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Judge  Buller,  in  the  uoted  case  of  Lickban^ow  v.  Mason,     m*ewbh 
D   all  mercantile  transactions,  one  great  point  to  be  kept      Smm 
formly  in  view  is,  to  make  the  circulation  and  negotiation  of  jan.  uTiw?. 
•perty  as  quiet,  as  easy,  and  as  certain  as  possible/'     In  the 
)Iication  of  that  principle  to  the  present  case,  surely  traders 
3  the  respondents  cannot  justly  complain  of  hardship,  when 
jlicit  effect  has  been  given  by  third  parties  to  their  own 
rbority,  to  alienate  goods,  held  by  all  interested  solely  for  the 
"poses  of  trade  ? 

[t  is  obvious  to  remark,  that  the  privilege  of  stopping  goods 
transitUy  is  not  a  right  deserving  any  peculiar  favour  or  ex- 
sion  in  law.  The  whole  doctrine  is  of  comparatively  recent 
gin,  having  been  introduced  on  principles  of  equity,  when 
•  progress  in  commerce  gave  a  sanction  to  the  usages  and 
icy  of  trade.  It  would  appear  that  stoppage  of  goods  in 
nsitu  was  then  recognised,  in  order  to  afford  a  just  and 
£onable  remedy  to  sellers  against  bankrupt  purchasers,  in 
es  where  contracts  of  sale  were  incomplete.  But  no  rules  of 
lity  can  entitle  a  vendor,  who  has  sent  a  customer  into  the 
rket,  with  an  unqualified  order  for  delivery  of  goods,  to  set 
an  adverse  claim  to  the  prejudice  of  a  third  party,  who  has 
en  full  value  for  the  transference,  on  the  faith  of  the  order. 
Dn  this  point,  one  of  the  earliest  cases  that  may  be  referred 
is  that  of  Dick  v.  Lumsden,  decided  by  Lord  Kenton  in 
93,  {Peake^s  Cases,  189,)  and  noticed  both  by  Lord  Tenter- 
!r,  (last  edition,  p.  538,)  and  by  Mr.  Cross  in  his  "  Treatise 
Stoppage  in  Transitu"  as  a  case  of  authority.  It  is  thus 
•idged  by  the  latter  (p.  391) — "  Thompson  and  Co.  having 
it  goods  from  Ireland  to  London,  to  be  sold  by  Eustace  and 
Uand,  their  factors  there,  wrote  to  them  to  insure  the  goods, 
1  sent  them  a  bill  of  lading,  not  endorsed,  but  having  the 
nes  of  Eustace  and  Holland  on  the  back  ;  and  being  applied 
by  them  for  an  endorsement,  answered  by  letter,  that  if  the 
I  of  lading  was  not  endorsed,  it  was  a  mistake,  and  they 
uld  send  an  endorsement.  Upon  this  Eustace  and  Holland 
d  the  goods  to  Bohem  and  Taylor ;  and  it  afterwards  hap- 
ling  that  they  (Eustace  and  Holland)  were  unable  to  pay 
Is  drawn  upon  them  by  Thompson  and  Co.,  on  the  general 
^unt,  one  Dick  paid  the  bills  for  the  honour  of  the  drawers ; 
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M»EwBN  and  knowing  all  their  transactions,  applied  to  tbem  for  an 
Smith.  endorsement  of  the  bill  of  lading,  which  they  sent  him,  and 
Jan.  1471847.  thereupon  Dick  demanded  the  goods  of  the  master  of  the  ship, 
who  refused  to  deliver  them  to  him,  but  delivered  them  to  Ae 
persons  to  whom  Eustace  and  Holland  had  sold  them.  Upon 
this,  Dick  brought  an  action  against  the  master,  bat  LosD 
Kenton  ruled,  that  the  plaintiffs  had,  under  such  circumstanoesi 
no  right  to  take  the  goods  out  of  the  possession  of  the  vendees 
of  Eustace  and  Holland,  inasmuch  as  the  transfer  had  been 
made  under  proper  and  binding  authority/' 

Another  case  to  the  same  effect,  and   bearing  a  strong 
resemblance  to  the  present  in  some  of  its  leading  specialties,  is 
that  of  Davis  v.  Reynolds,  in  1815,  4  Gamph.  267,  **  A  quantity 
of  flax  was  purchased  in  1815  by  Cooper  and  Co.,  merchants  in 
London,  from  Peacock  and  Co.  at  Hull,  payable  by  bill  at  two 
months.     It  was  accordingly  shipped  for  the  port  of  Londoo, 
and  the  bill  was  accepted.    On  the  2d  of  October  it  was  re-soU 
by  Cooper  and  Co.  to  the  plaintiff  Davis,  who  paid  them  for  it 
in  cash  on  the  5th,  and  took  a  receipt  from  them  spedfyiiy 
the  terms  of  the  bargain.     A  few  days  afterwards  it  arri?ei 
and  was  landed  at  the  defendant's  wharf.    By  this  time  Cooper 
and  Co.  had  become  insolvent,  and  the  flax  being  demanded  bj 
Peacock  and  Co.,  the  consigners,  was  delivered  to  them  upon 
an  indemnity. 

"  The  plaintiff's  (Davis)  counsel,  in  opening  the  case,  pro- 
posed to  produce  the  bill  of  lading,  and  to  shew  that  it  W 
been  endorsed  to  the  plaintiff  before  the  insolvency  of  Cooper 
and  Co. ;  but  as  it  was  unstamped,  it  could  not  be  receirediD 
evidence." 

Lord  Ellenborough's  direction  was  to  the  following  effect: 
— "  I  think  Cooper  and  Co.  had  a  power  to  transfer  the  pro- 
perty, so  as  to  defeat  the  right  to  stop  in  transitu.  They  ^^ 
the  purchasers  of  the  flax,  and  had  completed  their  title  to  it; 
by  accepting  the  bill  of  exchange.  The  property  had  rested 
in  them,  therefore,  or  it  would  have  been  in  abeyance  till  the 
time  of  credit  had  expired,  and  the  bill  had  been  paid  or  dis- 
honoured. The  receipt  given  by  Cooper  and  Co.  to  the  plain- 
tiff was  a  good  note  in  writing,  within  the  Statute  of  FraiA 
and  at  that  time  he  had  no  reason  to  suspect  their  title. 
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?eacock  and  Co.,  the  consigners,  were  then  in  the  situation  of     M'Ewbi 
)aid  vendors.     Therefore,  when  the  flax  was  deposited  at  the      Sioth. 
whsLvty  I  think  it  was  received  by  the  defendant  on  account  of  jan.  171847. 
he  plaintiff  Davis,  and  ought  to  have  been  delivered  up  to 
lim." 

Giving  due  weight  to  these  precedents,  as  establishing  rules 
>f  indisputable  authority  in  mercantile  law  and  practice,  Mr. 
dross,  in  his  late  "  Treatise  an  the  Law  of  Lien  and  Stoppage" 
mutiously  and  repeatedly  observes,  that  most  of  the  pleas  com- 
petent to  vendors  in  cases  of  stoppage  in  transitUy  are  only 
maintainable  ^^  between  the  original  parties  to  the  sale,'^  though 
he  certainly  adds  in  one  passage,  (p.  382,)  that  **  a  second  ven- 
dee of  a  chattel  cannot  stand  in  a  better  situation  than  his 
vendor,  if  no  valid  and  legal  transfer  of  the  articles  purchased 
has  been  effected  f  of  course  that  means,  that  in  cases  where 
the  sale  is  incomplete,  quoad  the  vendor,  and  where  something 
remains  to  be  done  by  the  first  seller,  the  interest  of  a  second 
vendee  must  follow  the  bad  title  of  his  author  ;  but  in  other 
cases  the  right  of  a  second  vendee,  as  that  of  an  innocent  and 
onerous  third  party,  is  carefully  respected  and  protected. 

But  when  the  present  case  is  tried  by  these  rules,  I  can  find 
nothing  to  support  the  plea  of  the  original  vendors.  Here 
every  act  required  on  the  part  of  the  vendors  to  complete  the 
sale  was  gone  through.  Nothing  remained  to  be  done.  The 
hogsheads  of  sugar  sold  had  already  distinguishing  marks,  and 
required  no  separation  from  any  mass — they  did  not  need  to  be 
weighed  in  order  to  complete  the  sale — ^but  nevertheless  they 
were  weighed — and  bills  were  drawn  on  the  first  purchasers 
for  the  price  ;  and  the  whole  transactions  on  the  part  of  the 
sellers  were  concluded  by  their  giving  the  purchasers  an  order 
of  delivery  of  the  goods  addressed  to  their  agent,  the  registered 
custodier  of  the  goods,  in  the  bonded  cellar,  which  was  inti- 
mated to  him,  and  entered  in  his  books  before  Bowie's  bank- 
ruptcy. It  is  apprehended  that  these  specialties  combined, 
afford  a  stronger  case  in  favour  of  the  last  vendee,  than  can  be 
found  in  any  of  the  precedents  before  detailed. 

It  appears  to  me,  also,  to  deserve  particular  remark,  that  the 
specialty  which  attends  the  present  case,  is  not  to  be  found  in 
any  of  the  numerous  questions  which  have  occurred  in  other 
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M'EwBK  competitions  for  disputed  goods  in  bankruptcy.  In  all  of  tbese 
SxiTB.  in  our  books,  the  goods  were  entered  in  bonded  cellars  in  name 
jan-TiTis*?.  ^^  *^®  original  vendors.  In  such  cases,  orders  of  delivery,  of 
course,  fell  properly  to  be  addressed  to  the  keepers  of  the 
warehouse  direct,  and  there  was  fair  ground  for  holding  that 
the  transfer  was  not  completed,  at  least  between  the  original 
parties,  till  intimation  to  the  warehouse-keeper.  But  when  tbe 
goods  were  deposited,  as  in  the  present  instance,  in  name  of 
the  sellers'  agent,  the  order  of  delivery  fell  to  be  addressed  to 
him,  and  was  completed  by  M'Ewen  and  Co.'s  intimation  of  tbe 
order  to  him,  and  the  entry  of  the  new  accounts  in  his  book. 

When  M'Ewen  and  Bons,  the  second  purchasers,  acquired 
right  to  the  sugar,  they  got  an  indorsation  to  Bowie's  order  of 
delivery,  which  was  intimated  by  M'Ewen  to  Alexander,  as  the 
agent  and  registered  custodier,  who  entered  M'Ewen's  transfisr 
in  his  books.     That  entry  I  conceive  to  be  in  every  respect  ai 
binding  on  Smith  and  Co.,  the  constituents  of  Alexander,  as  OQ 
Alexander  himself.     By  their  mandate  of  15th  August  1843, 
they  directed  Alexander  to  deliver  the  sugars  "  to  the  ord«r  of 
Bowie  and  Co."     M'Ewen  and  Sons  intimated  that  order  to 
Alexander  before  Bowie's  bankruptcy,  and  it  was  acknowledged 
by  Alexander.    M'Ewen  and  Sons  had  by  that  time  paid  full 
value  for  the  sugar  ;  so  that  even  in  a  question  with  Smith  and 
Co.,  they  were,  to  use  the  words  of  Lord  Ellenborough,  in  an 
analogous  case,  in  the  situation  of  vendees  who  had  paid  the 
price ;  and,  of  course,  stoppage  of  the  sugars  as  in  transitn 
against  them,  is  out  of  the  question. 

It  is  of  no  consequence  in  the  present  question,  that  Bowie 
and  Co.  had  not  accepted  the  bill  drawn  on  them  by  Smith  and 
Co.  for  the  price.  No  such  bill  appears  to  have  been  sent  to 
them  by  Smith  and  Co.  for  acceptance  for  many  weeks  after 
they  had  given  an  order  of  delivery  to  Bowie  and  Co. ;  and  as 
no  man  could  conjecture  that  Bowie  and  Co.  had  not  paid  the 
price,  or  granted  bills  for  it,  the  loss  arising  from  the  indorsa- 
tion should  fall  on  the  first  vendors  who  framed  the  order,  and 
not  on  the  second  and  innocent  vendee. 

Had  M*Ewen  and  Sons,  in  place  of  exhibiting  the  order  t^ 
Alexander,  gone  direct  to  his  constituents.  Smith  and  Co.,  and 
got  them,  as  they  were  bound,  (and  would  have  done  before 
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owie  and  Co/s  bankruptcy,)  to  endorse  the  order  of  delivery,     M'Ewm 
leir  endonsation  obviously  would  have  excluded  them  from      Smith. 
^tting  up  such  a  plea  as  that  now  insisted  on.     But  it  was  jan-liiTiwr. 
mecessary  for  M'Ewen  and  Sons  to  go  to  Smith  and  Co., 
hen  the  latter  had  previously  empowered  Alexander  to  de- 
irer  the  sugar  to  the  order  of  Bowie  and  Co.     Smith  and  Co. 
ere  equally  bound  by  Alexander's  acknowledgment  and  recog- 
ition  of  M'Ewen  and  Sons,  as  they  would  have  been  by  their 
wn  adoption  of  M'Ewen  and  Sons'  purchase. 

In  these  circumstances,  it  is  neither  necessary  nor  relevant 
>  inquire,  in  this  particular  case,  whether  the  agent,  after 
itimation,  got  any  change  made  in  the  books  of  the  bonded 
arehouse-keeper  1  If  that  was  the  duty  of  the  agent,  and  he 
died  in  it,  the  principal  vendors  cannot  found  on  the  neglect 
r  their  own  agent  or  trustee.  At  all  events,  whether  advan- 
ige  might  have  been  taken  of  the  omission  by  creditors  of  the 
filers,  in  case  of  their  bankruptcy,  it  is  supposed  that  solvent 
endors  in  high  credit,  like  Smith  and  Co.,  could  not  themselves 
mnd  on  the  neglect  of  their  agent,  to  enable  them  afterwards 
0  repudiate  and  retract  an  unqualified  order  of  delivery,  under 
heir  own  hand,  which  third  parties  had  freely  and  bona  fide 
xAed  on.  From  the  object  and  terms  of  that  order,  the  ven- 
lors  (at  least  on  the  principles  of  our  law)  were  bound  to  war- 
"ant  it,  and  to  give  all  due  implement  of  it  to  onerous  third 
parties. 

What  the  effect  of  such  an  order  of  delivery  as  Smith  and 
Co.  gave  to  Bowie  and  Co.  may  be  in  the  law  of  England,  I  am 
not  entitled  or  qualified  to  assume  with  any  certainty.  In 
Bome  instances,  it  would  appear  that  technical  pleas  may  be 
raised  in  cases  of  this  description,  on  the  Statute  of  Frauds  in 
England,  which  have  no  place  in  our  law.  Notwithstanding 
tkis,  the  precedents  before  quoted  appear  to  aflFord  a  strong 
inference  in  favour  of  the  second  purchasers,  had  the  case 
Occurred  in  English  practice.  But  looking  to  the  principles  of 
^  own  law,  I  cannot  entertain  the  least  doubt  that  the  order 
f  delivery  of  15th  August  1843,  which  the  respondents  gave 
J  Bowie  and  Co.,  addressed  to  the  registered  holder  of  the 
Hgiar,  was  a  document  transferable  to  third  parties  for  a<le- 
Klate  value,  and  was  not  afterwards  revocable  by  the  grantei*s. 
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H'EwiN     It  was  an  unqualified  authority  to  their  agents  to  deliyer  oe^ 
SiuTH.      tain  hogsheads  ''  to  the  order  of  Bowie  and  Co/'     It  related  to 
jtaLii/im.  specific  articles  of  commerce,  intended  for  disposal  and  sale  in 
the  public  market,  and  therefore  its  plain  object  and  meaning 
was,  to  enable  Bowie  and  Co.  to  dispose  of  the  sugar  to  any 
onerous  purchaser,  as  speedily  and  easily  as  they  themselves 
had   bought  the  same  articles.     It  would  be   a  mockery  ci 
security  in  mercantile  business,  to  hold  that  such  an  order,  if 
acted  on  by  third  parties,  for  full  value  paid,  could  be  retracted 
on  any  pretence  by  the  original  vendors.     Indeed,  I  have  no 
idea  that  the  validity  and  efficacy  of  these  or  similar  orders,  as 
to  the  transference  of  any  description  of  movables,  can  be  dis- 
puted according  to  the  common  law  and  practice  of  Scotiand. 
Many  analogous  cases  may  be  figured ; — suppose,  for  example^ 
that  a  gentleman  sent  a  collection  of  rare  paintings  to  town,  or 
a  valuable  horse  to  be  sold,  under  the  direction  of  an  agent  of 
superior  trust — if  he  subsequently  sent  a  letter  to  that  agen^ 
expressly  desiring  him  to  deliver  any  of  these  specific  sabjeds 
"  to  the  order  of  a  purchaser"  named — and   if  that  agent 
acknowledged  intimation,  and,  still  more,  if  he  entered  a  seoHid 
purchaser  in  his  books,  on  the  transfer  and  mandate  of  the  fint 
purchaser,  could  the  original  vendor  recall  the  article  from  a 
second  vendee,  who  had  paid  full  value  and  been  recognised  bj 
the  agent,  because  formal  intimation  had  not  been  made  of  the 
sales  to  the  auctioneer  or  livery-stable  keeper  in  whose  pre- 
mises the  paintings  or  the  horse,  respectively,  had  been  depo- 
sited, by  the  direction  and  in  name  of  that  agent?    Such  a 
plea  seems  to  me  to  be  quite  untenable. 

Were  it  necessary,  I  should  proceed  to  observe  that  I  am  bj 
no  means  satisfied  that  the  Act  of  6  Geo.  IV.,  cap.  24,  founded 
on  in  the  revised  case  for  the  advocators,  was  not  intended  to 
form  an  available  protection  to  onerous  purchasers  acquiring 
goods  under  such  an  order  of  delivery  as  is  here  founded  on. 
Viewing  that  Statute  as  plainly  intended  for  the  benefit  rf 
trade,  I  am  rather  disposed  to  think  that  it  made  orders  fe 
delivery  of  goods  as  transferable  in  the  domestic  market,  tf 
bills  of  lading  were  long  ago  established  to  be  for  goods  at  sea. 
But  this  might  require  a  discussion  of  some  length  ana 
nicety,  which  I  refrain  from  entering  into,  as  I  consider  the 
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ght  of  the  second  vendees  (the  advocators)  to  the  goods  in     M'Eww 
ispute  to  be  sufficiently  established,  according  to  the  principles      Smrb. 
■  the  common  law  of  Scotland — and  in  conformity  with  all  jznAi/im. 
le  precedents  of  best  authority  in  mercantile  law  and  practice. 

Lord  Moncreipp  returned  this  opinion: — I  concur  in  the 
>imon  of  Lord  Cuninghame. 

The  case  appears  to  me  to  be  new  and  difficult.  But  I  beg 
ave  to  observe,  that  there  seems  to  me  to  be  a  great  want  of 
recision  in  the  statements  of  the  claim  of  Smith  and  Co.  That 
aim  must  rest  either  on  the  assumption  that  the  goods  re- 
tained in  the  legal  possession  of  Smith  and  Co.,  or  that  they 
ere  in  transitu  between  them  as  vendors,  and  Bowie  and  Co. 
3  the  vendees.  I  think  it  impossible,  in  the  circumstances,  to 
laintain  the  first  proposition.  Mr.  Alexander,  the  agent  of 
mith  and  Co.,  seems  to  have  acted  on  the  supposition  that  the 
econd  was  the  state  of  the  goods,  when  he  required  them  to 
le  removed  from  the  warehouse  in  which  they  lay  to  another 
ilace ;  and  it  may  reasonably  be  asked,  why  this  was  done,  or 
K)w  the  case  would  have  stood  if  they  had  not  been  so  removed  ? 
Jut  I  apprehend  that  Mr.  Alexander,  who  had  entire  authority 
0  make  delivery  of  the  goods,  after  having,  upon  due  notice  of 
he  sale  to  the  advocators,  entered  them  in  his  own  books  (for 
he  act  of  his  clerk  must  be  taken  as  his  act)  as  actually  de- 
vered  to  the  latter,  and  granted  a  certificate  to  that  effect, 
Duld  not  be  in  bona  fide  to  order  them  to  be  so  removed,  or  to 
itract  or  stop  the  delivery  ;  and  I  farther  conceive,  that  Smith 
nd  Co.  were  not,  in  these  circumstances,  in  bona  fide  to  recall 
16  goods,  as  in  transitu  between  them  and  Bowie  and  Co., 
Bter  their  agent  had  recognised  them  as  fully  delivered  to 
owie  and  Co.,  and  then  as  delivered  to  the  purchasers  from 
owie  and  Co.,  on  the  faith  of  which  value  was  paid. 

If  these  goods  were  delivered  to  Bowie  and  Co.,  they  could 
aver  be  claimed  by  Smith  and  Co.  on  any  footing.  For,  if 
lere  were  even  a  doubt  as  to  the  transfer  of  them  from  Bowie 
\3l  Co.  to  M'Ewen  and  Sons,  that  could  only  be  a  question 
^tween  the  creditors  of  Bowie  and  Co.  and  the  advocators. 
lit  I  am  of  opinion,  that  in  this  question  they  are  to  be  taken 
i  effectually  delivered  to  M'Ewen  and  Sons. 
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M'biwKN  I  conceive  this  case  to  be  perfectly  distinct  from  the  cases 

Smith.  which  have  arisen,  in  questions  among  creditors,  concerning  the 
Jmi.Tm847.  necessity  of  specific  notice  to  the  keeper  of  a  bond  warehouse. 
For,  in  the  Jirst  place,  I  think  that  in  this  case  Mr.  Alexander 
was  the  party  to  whom  the  custody  of  these  goods  was  entirely 
committed,  and  to  him  there  was  ample  notice ;  but,  second,  It 
appears  to  me  that  Smith  and  Co.,  a  solvent  house,  are  barred 
from  repudiating  the  deliberate  acts  of  their  own  agents  haTiog 
full  authority  to  authorize,  or  to  certify,  the  delivery  of  these 
goods. 

I  refer  for  the  fuller  explanation  of  my  views  of  the  case,  to 
the  opinion  of  Lord  Cuninohamb.  I  do  not  just  hold  an  oitkr 
of  delivery  to  be  exactly  on  a  footing  with  a  bill  of  lading,  as  a 
negotiable .  instrument.  But  I  am  of  opinion,  that  it  is  to  be 
taken  as  so  far  negotiable  by  mercantile  usage,  that,  in  a  ques- 
tion with  the  vendors,  acting  by  an  authorized  agents  the  fiur 
bona /ides  of  the  transaction,  by  which  merchants,  on  the&itli 
of  such  an  order  transferred  to  them,  pay  the  full  value  of  the 
goods  to  the  original  vendees,  ought  to  be  duly  observed 

Lord  Ivory  returned  this  opinion : — I  arrive  on  the  whole  , 
at  the  same  conclusion  with  Lords  C(JNINGHame  and  Moir-  j 
crkipf — though  I  hardly  think  the  case  sufficiently  prepared 
on  its  facts  to  enable  one  to  form  any  very  satisfactory 
opinion.  Had  the  case  been  sent  to  a  jury,  and  the  bets 
settled  by  a  verdict — under  the  direction  of  the  Court, » 
usual,  as  to  matter  of  law — I  cannot  but  think  that  much  of 
the  seeming  difficulty  that  now  attends  it  would  have  disap- 
peared. As  it  is,  and  dealing  with  the  question  in  the  miied 
character  of  Judge  and  jury,  the  view  which  I  am  at  presort 
disposed  to  take  of  the  case  is  as  follows  : — 

1.  I  hold  it  clear,  that  had  the  sugars  been  in  a  bonded 
warehouse  belonging  to  Mr.  Alexander  himself — ^instead  of 
being  in  one  to  which  he  had  access  only  through  the  mediua 
of  Little  and  Co., — the  intimation  by  M^Ewen,  Sons,  and  Co^rf 
the  original  delivery-order  granted  by  the  Messrs.  Smith,  ani 
afterwards  indorsed  over  by  Bowie  and  Co.,  and  its  relatiw 
acceptance  implied  in  the  actings  of  Mr.  Alexander's  clerk 
(which  I  hold  in  this  respect  entitled  to  the  same  effect  as  if 


CONTRACT  OP  SALE.  625 

id  been  Alexander's  own,)  would  have  been  enough  to  M'Ewioi 
lite  a  complete  and  executed  delivery  in  M'Ewen,  Sons,  Swith. 
)/8  fcivour.  The  individuality  of  the  sugars  sold  was  jan.  14J847. 
vely  ascertained,  the  sale  being  of  so  many  entire  hogs- 
distinguished  and  identified  by  particular  marks.  So, 
othing  remained  to  be  done  in  order  to  ascertain  the 
I;  of  price.  Indeed,  as  between  M'Ewen,  Sons,  and  Co., 
3ir  immediate  vendors,  Bowie  and  Co.,  (though  it  might 
een  satisfactory  to  know  somewhat  more  precisely  the 
lars  of  the  transaction  between  these  parties,)  it  is  as- 
as  the  condition  of  the  argument — that  the  price  (pos- 
slump  one)  had  actually  been  paid.  Then,  as  between 
Q,  Sons,  and  Co.,  and  the  Messrs.  Smith,  (whatever  may 
3en  the  case  in  a  direct  question  between  the  latter  and 
and  Co.,)  the  terms  of  the  delivery-order  were  so  con- 
as  to  enable  Bowie  and  Co.  to  dispose  of  the  sugars  as  a 
corpus  for  a  specific  price — as  well  as  to  entitle  M'Ewen, 
nd  Co.,  with  perfect  good  faith,  to  purchase  from  them, 
y  the  price,  upon  that  footing.  If  the  Messrs.  Smith 
t  themselves  into  a  situation  of  disadvantage,  by  leaving 
power  in  Bowie  and  Co.'s  hands,  while  as  between  them- 
and  Bowie  and  Co.  it  was  yet  required  for  the  comple- 
their  contract,  that  there  should  be  a  weighing  over  of 
igars,  sibi  imputent.  I  do  not  exactly  know,  in  the  very 
ate  in  which  the  facts  have  been  left,  whether,  even  as 
ect  question  with  Bowie  and  Co.,  the  weighing  over  was 
ntended  for  more  than  the  satisfaction  of  the  purchaser, 
may  be  another  question  (but  still  a  question  of  fisict) 
r — the  process  of  weighing  over  having  actually  taken 
though  in  the  absence  of  Bowie  and  Co. — the  circum- 
under  which  that  weighing  took  place  were  not  such  as 
lude  both  Bowie  and  Co.  and  the  Messrs.  Smith ;  or,  at 
ts,  when  combined  with  the  subsequent  intimation  of  the 
f  delivery  by  M*Ewen  and  Sons,  and  the  acceptance  of 
e  part  of  Mr.  Alexander,  were  not  suflBicient  to  infer  an 
n  of  the  weighing  on  the  part  of  all  concerned.  But  I 
think  it  necessary  to  go  into  any  of  those  questions.  It 
^h  (upon  the  supposition  that  Mr.  Alexander  was  ware- 
an)  that  the  delivery-note  operated,  on  its  face,  as  an 

II.  2  R 
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M*EwiN     assent  on  the  part  of  Messrs.  Smith — 1.  To  a  re-sale  by  Borne 
Smitb.      and  Co. ;   and,  2.  To  deliyery  by  Alexander,  to  whosoever 
jan-TITis^T-  ^^S^^  purchase  from  them.    For,  in  such  circumstances,  to  use 
an  English  expression,  Mr.  Alexander,  by  what  took  place  vith 
M*Ewen  and  Sons,  eflFectually  "  attorned  to  them." — 2  Cain^. 
344.     And  ^'  the  goods  having  thus  been  transferred  into  the 
name  of  the  purchaser,  it  would,"  as  Lord  Ellenborouoh  em- 
phatically observed  in  another  case, ''  shake  the  best  established 
principles,  still  to  allow  a  stoppage  in  transitu.     From  that 
moment  the  defendants"  (here  Mr.  Alexander)  ''  became  trus- 
tees for  the  purchaser,"  (M*Ewen  and  Sons,)  "  and  there  vas 
executed  delivery,  as  much  as  if  the  goods  had  been  delivered 
into  his"  (their)  "  own  hands." — 2  Camp.  249.    In  this  respect 
the  present  case  runs  almost  on  all-fours  with  ffawes,  2  B.  and  C. 
540  ;  if  indeed  it  be  not  even  a  stronger  case.     For  there,  as 
between  immediate  vendor  and  vendee,  there  was  no  doubt  but 
that  weighing  over  would  have  been  necessary  to  the  complet- 
ing of  the  contract ;  yet,  without  any  weighing  whatever,  the 
sub-vendee  who  had  paid  the  price,  and  notified  the  order  of 
delivery  to  the  middleman,  was  preferred  ;  Mr.  Justice  Batlet 
making  the  following  most  important  observations,  with  ^efe^ 
ence  to  the  relative  position,  in  such  a  question,  of  the  original 
vendee  who  had  not  paid,  and  the  subvendee  from  him  who 
had  : — "  This,"  his  Lordship  says,  "  appears  to  me  very  diffe^ 
ent  from  the  ordinary  case  of  vendor  and  vendee.     In  such 
cases,  justice  requires  that  the  vendee  shall  not  have  the  goods 
unless  he  pays  the  price.     If  he  cannot  pay  the  price,  the  fen- 
dor  ought  to  have  his  goods  back ;  but  if  the  question  arises, 
not  between  the  original  vendor  and  original  vendee,  but  be- 
tween the  original  vendor  and  a  purchaser  from  the  vendee, 
that  purchaser  having  paid  the  full  price  for  the  goods,  What 
is  the  honesty  and  justice  and  equity  of  the  case  1    Surely 
that  the  vendee,  who  has  paid  the  price,  shall  be  entitled  to  the 
possession  of  the  goods.     I  am  of  opinion  that  when  Messrs. 
Raikes  and  Company"  (here  Messrs.  Smith)  "  signed  the  order 
to  transfer,  weigh,  and  deliver,  that,  according  to  the  settled 
course  and  usage  of  trade,  enabled  Maberly  and  Bell"  (here 
Bowie  and  Co.)  ''  to  sell  the  goods  again.     There  are  manj 
cases  in  which  it  has  been  held,  that  if  the  first  vendor  ioe^ 
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anything  which  can  be  considered  as  sanctioning  the  sale  by  his      m*£wsn 
vendee,  that  destroys  all  right  of  the  former  to  stop  in  transitu.      Smith. 
Stoveld  V.  Hughes,  14  East  308  ;    Harman  v.  Anderson,  2  jan."i4j84 
Campb.  243. 

2.  If  such  would  have  been  the  case,  supposing  Alexander  to 
have  been  immediate  holder  of  the  warehouse,  I  see  great  diffi- 
culty in  finding  any  substantial  ground  upon  which  to  rest  a 
different  conclusion  in  the  actual  circumstances.     For,  so  far  as 
the  Messrs.  Smith  are  concerned,  I  can  look  upon  Alexander  in 
no  other  light  than  as  the  proper  legal  custodier  of  the  sugars 
in  their  behalfl     It  is  particularly  unfortunate,  that  upon  this, 
the  most  important,  if  not  the  turning  point  of  the  cause,  the 
question  of  fact  was  not  submitted  to  the  investigation  and 
verdict  of  a  jury.     But,  drawing  my  own  conclusions  from  the 
evidence,  (such  as,  if  a  juryman,  I  think  I  should  have  been  apt 
(o  draw,)  I  am  strongly  disposed  to  hold — 1.  That  the  Messrs. 
Smith  knew  no  other  custodier  of  the  sugars  but  Alexander  ; 
2.  That  there  was  no   direct  connexion  between  them  and 
Little  and  Co.,  the  actual  holders  of  the  warehouse ;  3.  That 
any  connexion  which  subsisted  with  Little  and  Co.  at  all,  was 
entirely  matter  of  private  arrangement  between  the  latter  and 
Alexander ; — and,  4.   That,   accordingly,  the   Messrs.   Smith 
themselves  could  not  have  reached  the  sugars  in  Little  and 
Co.'s  warehouse,  unless  by  the  permission,  and  through  the 
medium,  and  with  the  express  and  active  concurrence,  of  Alex- 
ander.    If  Alexander,  for  his  own  use  and  behoof,  had  rented 
warehouse-room  from  the  Littles,  and  had  thereafter  deposited 
the  sugars  exclusively  in  his  own  name,  without  any  mention  of 
the  Messrs.  Smith,  it  is  plain,  that  however  much  the  Littles 
might,  in  such  case,  be  regarded  as  custodiers  for  Alexander,  it 
was  Alexander,  and  Alexander  alone,  that  would  have  been 
eustodier  for  Messrs.  Smith.     The  Littles'  warehouse  would,  in 
aoch  a  case,  and  so  far  as  the  Smiths  are  concerned,  have  been 
Jost  as  much  the  proper  warehouse  of  Alexander,  as  the  ware- 
lioose  of  a  carrier  has,  in  many  cases,  been  found  to  be  the 
^Warehouse  of  the  vendee,  where,  by  a  private  arrangement 
between  himself  and  the  carrier,  the  vendee  had  for  his  own 
{mrposes  acquired  a  right  to  use  thfe  carrier's  warehouse.     It 
i^eems  to  make  no  substantial  distinction  in  this  respect,  that 
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M*£wiN  Alexander  deposited  the  sugars,  not  exclimyelj  in  his  own 
Smith.  name,  but  in  the  name  of  ^'  James  Alexander  for  J.  and  A. 
Jan.  uTiWT.  Smith/'  For  the  eflTect  of  this  could  only  be,  to  make  litlfe 
and  Co.  holders  of  the  sugars,  not  directly  for  the  Hesra. 
Smith,  but  still  for  Alexander,  though  now»  perhaps,  in  the 
character  of  Messrs.  Smith's  trustee.  But  when  a  tmrtee,  for 
his  own  conveni^ice,  enters  into  a  sub^contract  with  a  third 
party  for  accommodation  in  that  party's  warehouse — ^lei  it  be 
of  his  principal's  goods — it  can  hardly  be  maintatned  as  a 
general  proposition,  that  the  trustee  thereby  divests  hioisdt 
either  of  his  own  original  character  of  custodier  qua  trustee,  or 
of  the  legal  rights  which  the  possession  of  that  character  coo- 
fers  upon  him.  Accordingly,  in  the  present  case,  it  is  {re- 
sumed that  Alexander  did  not  lose  his  agent's  lien  over  the 
sugars,  in  consequence  of  his  deposit  of  these  sugars  in  the 
Littles^  warehouse.  But  if  not,  does  not  that  establish,  that  he 
had  not  parted  with  the  right  of  custody  in  any  l^al  sense! 
To  constitute  Littles  and  Ca  immediate  costodiers  for  the 
Messrs.  Smith,  to  the  exclusion,  of  Alexander,  there  must  hiTe 
been  made  out  some  privity  of  contract  between  these  parties. 
But  nothing  of  the  kind  appears  in  evidence.  And  in  the  ah- 
sence  of  it,  the  only  legitimate  conclusion  seems  to  be — 1.  That 
primarily,  and  in  a  direct  question  with  the  Messrs.  Smith, 
Alexander  alone  was  the  true  legal  custodier ;  and,  2.  That  so 
entirely  was  the  connexion  between  Alexander  and  the  Litdes 
a  matter  of  mere  sub-contract,  that  the  latter  could  not  hare 
been  compelled  to  make  delitery  either  to  Messrs.  Smith,  or  to 
their  order,  without,  at  the  same  time,  having  the  expr^s  and 
positive  assent  of  Alexander. 

Accordingly,  so  little  did  the  Messrs.  Smith  understand 
themselves  to  have  anything  to  do  with  Little  and  Co^  (if  in- 
deed they  even  knew  that  Alexander  had  placed  the  sugars 
in  their  warehouse,)  that  the  only  order  of  deliyery  which  they 
granted  was  addressed  exclusively  to  Alexander.  It  is  asked, 
Bid  they  or  did  they  not  intend  this  order  of  delivery  to  be 
available  1  If  they  did,  was  not  their  granting  of  it  an  express 
assent  ou  their  part  that  intimation  of  the  order  to  Alexander 
should  be  received  and  given  effect  to  as  executed  deUvery ! 
If  they  did  not,  how  else  was  the  purchaser,  and  still  more  the 
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bona  fide  subvendee  from  that  purchaser,  to  complete  the  con*     m^Eww 
tract  1     There  is  no  evidence  that  the  Messrs.  Smith  ever  di&-      sicrrB. 
closed  to  Bowie  and  C!o.,  much  less  to  M*Ewen,  Sons,  and  Co.,  jan.  "uTiw? 
that  delivery  ^vras  only  to  be  attained  through  the  medium  of 
Little  and  Co.     If  that  had  been  intended,  then  the  order  of 
delivery  should  have  been  addressed  not  to  Alexander,  but  at 
once  to  Little  and  Ca     The  very  circumstance  that  it  was  not 
BO  addressed — ^and  that  the  only  party  held  out  on  the  face  of 
it  as  a  party  capable  of  giving  delivery,  was  Alexander — is 
exclusive  at  all  events  against  the  Messrs.  Smith,  to  fix  Alexan- 
der as  the  sole  recognised  organ  of  delivery  under  this  particu*- 
lar  contract. 

And  even  if  Alexander  was  not  effectually  constituted  in  the 
fiiU  legal  sense,  and  with  reference  to  this  particular  contract^ 
the  only  proper  organ  of  delivery,  it  would  seem  sufficient,  per- 
%€fnaJi  esDceptiane,  to  decide  the  case  against  the  Messrs.  Smith 
— ^that  they  at  all  events  so  held  him  out,  and  thereby  were 
the  cause  of  misleading  M*Ewen,  Sons,  and  Co.  into  reliance 
upon  the  fact,  and  of  inducing  them,  in  such  reliance,  to  shap^ 
their  proceedings  as  if  notice  to  Alexander,  and  assent  on  his 
part»  were  all  that  was  requisite.  For,  in  such  circumstances, 
where  loss  must  arise  to  one  of  the  parties,  it  is  more  consistent 
with  sound  justice,  that  the  burden  should  fall  on  the  party 
who  has  misled  another — than  that  it  should  be  cast  upon  that 
other  who  has  done  everything  that  the  law  would  otherwise 
have  required  for  his  safety,  but  for  the  single  circumstance 
that  he  was  so  misled.  Now,  in  its  very  lowest  aspect,  the 
order  for  delivery  must,  it  is  thought,  be  taken  as  implying  a 
Tepresentation  on  the  part  of  Messrs.  Smith,  that  notice  to 
Alexander  was  all  that  was  requisite,  and  that  upon  such 
notice,  Alexander  had  their  full  authority  accordingly.  If  so, 
it  seems  to  follow,  on  the  principles  so  well  brought  out  by  the 
laihorities  already  referred  to,  that  notice  to  Alexander  being 
actually  made,  and  Alexander  agreeing  to  hold  the  sugars 
thereafter  as  the  sugars  of  M'Ewen,  Sons,  and  Co.,  the  Messrs* 

Smith  should  be  held  barred  from  maintaining  that  Alexander 

llad  not  sufficient  authority. 

3.  There  is  another  view  of  the  case,  which  perhaps  ought 

tiot  to  be  dismissed  as  wholly  without  weight.     If  the  delivery* 
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M'EwEN  order  was  not  intended  by  Messrs.  Smith  to  constitute  Mr. 
sm^th.  Alexander  (as  the  party  to  whom  it  was  addressed)  the  proper 
Jan.  7471847.  niedium  through  which  deUvery  was  to  be  attained — ^it  most 
have  had  some  other  purpose,  and  one,  too,  stiU  to  be  adueyed 
through  Mr.  Alexander.  The  question  therefore  arises,  What 
else  could  that  purpose  have  been  1  It  could  only  be,  to  confer 
upon  Alexander,  in  a  still  more  general  sense  than  is,  perhap8» 
implied  in  his  being  merely  a  middle-man,  the  characto  of 
their  agent ;  and  thus  to  authorize  him,  in  their  room,  to  deal 
with  the  whole  transaction  precisely  as  they  themselyea,  in  the 
higher  capacity  of  principals,  would  have  been  entitled  to  da 
But,  viewing  the  case  in  this  aspect,  can  it  be  doubted,  that  if 
M'Ewen  and  Co.  had  gone  to  the  Messrs.  Smith  themselyes, 
and  in  their  character  of  sub-purchasers  from  Bowie  and  Go^ 
been  recognised  by  the  Smiths,  in  like  manner  as,  in  the  actual 
case,  they  were  recognised  by  Alexander,  the  effect  must  haye 
been  to  exclude  for  ever  after  all  dispute,  on  the  part  at  least 
of  the  Smiths,  as  to  their  completed  right  to  the  sugars  1  And 
if  so,  must  the  Messrs.  Smith  not  stand  equally  barred,  where 
the  act  of  recognition  is  the  act,  not  of  themselves  indeed,  but 
(what  in  reality  comes  to  the  same  thing)  of  their  authorised 
and  accredited  agent  in  the  matter  1 

At    the    final  advising,    the   following  opinions   were  de- 
livered : — 

Lord  President  Boyle. — This  case  is  undoubtedly  one  of 
gpeat  nicety  ;  and  it  is  to  be  regretted  that  the  record  is  not  so 
satisfactory  as  could  be  wished,  with  reference  to  the  proper 
establishment  of  the  facts  of  the  case.  When  it  was  formerly 
before  us  we  were  divided  in  opinion;  and  now  that  the 
opinions  of  the  whole  Judges  have  been  taken,  the  result  is, 
that  six  of  their  Lordships  are  in  favour  of  the  interlocutor  of 
the  Lord  Ordinary,  while  three  entertain  a  different  view.  My 
own  view  of  the  case  continues  unchanged,  and  agrees  with 
that  taken  by  the  majority  of  the  consulted  Judges. 

Lord  Mackenzie. — I  agree  in  general  in  the  opinion  of  the 
majority  of  the  consulted  Judges,  and  therefore  I  do  not  consi- 
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3er  it  necessary  to  go  over  the  grounds  of  that  opinion  at  any     M*Ew«f 

ength.  Smith. 

There  is  one  observation,  however,  which  I  may  make,  rela-  j^,.  "147184 
ive  to  the  effect  of  the  original  transmission  of  the  goods  to 
he  bonded  cellar,  and  the  terms  in  which  they  were  en- 
ered  on  the  books  of  the  keepers  of  that  cellar.  It  seems  to 
«  held  by  the  minority  of  the  Judges  that  the  entry  of  the 
^ds  in  name  of  "  James  Alexander,  for  J.  and  A.  Smith,'' 
nade  Alexander,  not  the  agent  of  Smith  and  Co.,  but  a  sort  of 
mstee  in  whom  the  property  of  the  goods  was  vested.  I  can- 
lot,  however,  take  that  view.  It  appears  to  me  that  the  goods 
rere  put  by  Alexander  in  the  warehouse  as  a  mere  agent.  He 
entered  them  in  his  own  name  as  for  Smith  and  Co. ;  and  if  he 
lad  utterly  refused  to  take  them  out  again,  and  Smith  and  Co. 
lad  come  to  the  bonded  cellar,  and  said  that  the  goods  were 
ntered  in  Alexander's  name,  but  in  reality  they  were  for 
hem,  and  therefore  they  were  entitled  to  receive  them, 
i  appears  to  me  clear  that  the  keepers  of  the  bonded  ware- 
otise  could  not  reiuse  to  deliver.  Or,  suppose  Smith  and  Co. 
ad  come  to  suspect  Alexander's  solvency  or  right  dealing, 
ould  they  not  have  lodged  a  caveat  to  prevent  his  taking  the 
cods  out  of  bond  ?  I  think  they  might  have  done  so  ;  and  if 
0,  he  was  agent  and  nothing  more.  On  that  ground,  there- 
>re,  I  think,  so  far  as  the  opinion  of  the  minority  rests  on  the 
pposite  view,  that  it  will  not  bear  examination. 

There  is  another  view,  which  may  be  considered  important, 
nd  which  is  stated  by  some  of  the  Judges — viz.,  that  where  a 
lird  party  is  introduced  between  the  original  vendor  and  ven- 
ee,  all  right  to  stop  in  transitu  on  the  part  of  the  original 
endor  is  at  an  end.  That  appears  to  me  to  be  quite  incon- 
stant with  the  law.  When  a  party  takes  a  transmission  to  an 
ndelivered  article,  he  is  bound  to  take  it,  subject  to  all  the 
ights  and  privileges  of  the  original  vendor,  in  whose  possession 

remains  ;  and,  among  others,  subject  to  his  right  of  stoppage 
I  transitu,  according  to  the  common  rules  of  law.  It  is  said 
lat  such  a  doctrine  as  this  would  be  dangerous  to  commerce, 
confess  myself  unable  to  see  any  danger  in  the  matter ;  on 
le  contrary,  I  think  that  trade  would  go  on  a  great  deal 
9tter  in  that  view  than  on  an  opposite  understanding. 


/ 
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M*EwB3i     order  was  not  intended  by  Messra.  ^     f  ^m^'^ 

SM^iu.      Alexander  (as  the  party  to  whom  it  Y  tluitopinion» 

n.  7^1 8  47.  medium  through  which  delivery  v   /  iiiconaeq"^^ 

have  had  some  other  purpose,  v>  HiftjoritJ  rf  «* 

through  Mr.  Alexander.    Thf;       " 
else  could  that  purpose  have  V  ,  ^  aaj  ^^^ 

upon  Alexander,  in  a  stiD    ,  «*^^^er8,beto 

implied  in  his  being  r  ,  *  j  5 

their  agent ;  and  thu,   '    ' .  4  Alexaiid^^^kepet,iiJ 

with  the  whole  tr»r . '  '  -ay  of  the  wareha^^to  to  to 

higher  capacity  r"  -g  sl^ort  of  some  «^*J[v  ^^^y.  TW 

But*  viewing  t'  *^^^  ^^®  changed  the  pT^^^femdto; 

M'Ewen  and     -  unport  of  the  various  authoriti^    ^peratkucf 
and  in  thf '  ^  sufficient  ground  for  excluding  th^     ^  ms^ 
heen  t^J^  ^°  '^®  ^'^®^  taken  by  some  of  t^^/^ukrcbr 
case^  r^>V^cularly  Lobd  Cunustohamx,  of  the  paft^^^ctioa 
beo^  /#2^jK)sed  to  be  held  by  Alexander  in  the  traH^^he  (M» 
o^    ^M  &&^  ^^  l)^u  bonded  in  his  name,  and  ^ ^^  agiioit 
'jkoith  and  Co.»  had  had  only  a  personal  ^^^^{\n% 
jj^der,  to  account  for  and  deliver  them,  there  ^f^^n^i 
y|p0ground  for  holding  that  they  were  completely  d#     ^^y 
^%  claim  by  the  delivery-order,  and  the  intimatiotf^j^ 
^very-order  to  Alexander  ;  because  a  claim  merely  f^\^ 
ipgy  most  unquestionably  be  caused  by  an  intimated  ^^^ 
tion.    But  Smith  and  Co.  had  more  than  a  personal  ^ 
against  Alexander.     The  sugars  were  deposited  by  Alel^ 
for  "  Smith  and  Co.,''  ostensibly  the  proprietors  of  the  sug**^ 
He  was  not  the  trustee,  he  was  merely  the  agent  or  mandiU^ 
of  Smith  and  Co.,  who,  ex  facie  of  the  entry,  were  the  proprt*" 
tors,  and  might,  as  I  think,  have  recalled  their  mandate  wbeH 
they  thought  proper.    Neither  do  I  think  that  the  puTSoeH 
could  have  any  doubt  as  to  the  character  of  Alexander,  or  is 
to  the  situation  of  the  sugars.    Both  parties  have  renounoed 
probatiou,  so  that  there  was  no  opportunity  for  further  inTesti- 
gation.    But  in  the  Jirst  place,  the  pursuers  themselves  admit 
in  their  petition,  that  they  were  informed  that  the  sugars  vera 
in  a  warehouse  at  Greenock ;  and,  secondly^  the  delivery-order 
bears  that  the  sugars  were  in  bond  ;  and  the  pursuers  nowhere 
allege  that  they  consider  Alexander  to  be  a  warehouse-keeper. 


tr. 
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At  from  the  delivery-note  they  were  led 
gars  were  in  the  custody  or  under  the 

^0  actual  delivery,  is  just  where  it  is 

-    whether  the  intimation  of  the 

i  in  law  effect  such  delivery? 

the  Lord  Ordinary,  and  the 

^.     I  think  the  authorities  go 

cnat  a  vendor  who  has  granted  an 

y  stop  that  delivery,  in  the  event  of  the 

not  only  against  the  original  vendee 

nst  a  second  vendee,  to  whom  the  first 

uhe  order. 

le  law  is  so  far  fixed,  there  may  be  cases 
loses  that  right.  P'or  instance,  if  the 
lying  the  price,  goes  to  the  first  vendor, 
his  acquisition,  gets  a  new  and  direct 
is  own  favour,  there  could  be  no  ground 
,  I  think,  for  holding  that  he  could  after- 
y  against  the  second  vendee,  because  he 
rom  the  first.  If  in  the  present  case,  th^ 
new  order  for  delivery  from  Smith  and 
the  warehouse-keeper,  I  think  it  clear 
been  barred  from  afterwards  retracting 
that  they  were  not  to  get  payment  from 

ound  on  which  I  am  inclined  to  support 
mers  is,  that  through  the  intimation  of 
ers,  Smith  and  Co.,  have  put  themselves 

as  if  they  had  given  a  direct  order  for 
r. 

st  view  of  the  character  of  Alexander,  he 
the  defenders.  He  was  the  mandatory, 
itality  of  whom  actual  delivery  was  to  be 
al  delivery-note,  he,  as  mandatory,  was 
d  to  give  deUvery  to  the  order  of  Messrs. 
ly  expressing  that  it  was  transferable, 
d,  and  the  order  was  intimated  to  Alex- 

on  the  28th  September  1843,  and  th^ 


V. 

Smixb. 
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M  EwKN         Lord  Fulleeton. — When  the  case  vras  formerly  before  the 

Pmith.       Court,  I  delivered  my  opinion  at  some  length  in  favour  of  the 

im.li^isii,  pursuers,  M'Ewen  and  Co.,  and  I  still  remain  of  that  opinion, 

though  of  course  with  somewhat  less  confidence,  in  consequence 

of  the  adverse  view  taken  by  so  considerable  a  majority  of  the 

Court 

I  do  not  put  my  opinion  on  the  groimd,  that  any  effectual 
delivery  of  the  sugars  had  been  given  to  the  pursuers,  befiue 
their  removal  from  the  warehouse,  by  Alexander. 

The  sugars  were  in  the  custody  of  the  warehouse-keeper,  not 
of  Alexander,  and  nothing  short  of  some  intinuition  to  the 
actual  custodiers  could  have  changed  the  property.  That 
seems  to  me  the  import  of  the  various  authorities  referred  to ; 
and  I  see  no  sufficient  ground  for  excluding  the  operation  of 
the  principle,  on  the  view  taken  by  some  of  the  consdted 
Judges,  particularly  Lobd  Cuninqhame,  of  the  particular  char- 
acter supposed  to  be  held  by  Alexander  in  the  transaction. 

If  the  sugars  had  been  bonded  in  his  name,  and  if  the  defen- 
ders. Smith  and  Co.,  had  had  only  a  personal  claim  against 
Alexander,  to  account  for  and  deliver  them,  there  might  have 
been  ground  for  holding  that  they  were  completely  divested  of 
that  claim  by  the  delivery-order,  and  the  intimation  of  that 
delivery-order  to  Alexander  ;  because  a  claim  merely  personal 
may  most  unquestionably  be  caused  by  an  intimated  assigiuir 
tion.  But  Smith  and  Co.  had  more  than  a  personal  claim 
against  Alexander.  The  sugars  were  deposited  by  Alexander 
for  "  Smith  and  Co.,"  ostensibly  the  proprietors  of  the  sugari 
He  was  not  the  trustee,  he  was  merely  the  agent  or  mandatoij 
of  Smith  and  Co.,  who,  ex  facie  of  the  entry,  were  the  proprie- 
tors, and  might,  as  I  think,  have  recalled  their  mandate  when 
they  thought  proper.  Neither  do  I  think  that  the  pursuer* 
could  have  any  doubt  as  to  the  character  of  Alexander,  eras 
to  the  situation  of  the  sugars.  Both  parties  have  renounced 
probation,  so  that  there  was  no  opportunity  for  further  investi- 
gation. But  in  the  ^rd  place,  the  pursuers  themselves  admit 
in  their  petition,  that  they  were  informed  that  the  sugars  were 
in  a  warehouse  at  Greenock ;  and,  secondly,  the  delivery-order 
bears  that  the  sugars  were  in  bond  ;  and  the  pursuers  nowhere 
allege  that  they  consider  Alexander  to  be  a  warehouse-keeper. 
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that  they  say  is,  that  from  the  delivery-note  they  were  led     m*Ewmi 
believe  that  the  sugars  were  in  the  custody  or  under  the      smith. 
trol  of  Alexander.  Jan.  hTis^t. 

The  question,  then,  as  to  actual  delivery,  is  just  where  it  is 

by  the  Lord  Ordinary,  whether  the  intimation  of  the 
ivery-note  to  Alexander  did  in  law  cflFect  such  delivery? 
d  OQ  the  question  I  agree  with  the  Lord  Ordinary,  and  the 
jority  of  the  consulted  Judges.     I  think  the  authorities  go 

length  of  establisliing  that  a  vendor  who  has  granted  an 
er  for  deliveiy,  may  stop  that  delivery,  in  the  event  of  the 
ure  of  the  vendee,  not  only  against  the  original  vendee 
iself,  but  even  against  a  second  vendee,  to  whom  the  first 
y  have  transferred  the  order. 

But  while  I  think  the  law  is  so  far  fixed,  there  may  be  cases 
which  the  vendor  loses  that  right.  For  instance,  if  the 
tond  vendee,  after  paying  the  price,  goes  to  the  first  vendor, 
1  on  intimation  of  his  acquisition,  gets  a  new  and  direct 
ler  for  delivery  in  his  own  favour,  there  could  be  no  ground 
her  in  law  or  equity,  I  think,  for  holding  that  he  could  after- 
rds  stop  the  delivery  against  the  second  vendee,  because  he 
1  not  got  payment  from  the  first.  If  in  the  present  case,  th^ 
rsuer  had  taken  a  new  order  for  delivery  from  Smith  and 
,  or  Alexander,  or  the  warehouse-keeper,  I  think  it  clear 
i  they  must  have  been  barred  from  afterwards  retracting 
t  order,  on  finding  that  they  were  not  to  get  payment  from 
ivie  and  Co. 
^ow,  the  special  ground  on  which  I  am  inclined  to  support 

claim  of  the  pursuers  is,  that  through  the  intimation  of 
ixander,  the  defenders.  Smith  and  Co.,  have  put  themselves 
the  same  situation  as  if  they  had  given  a  direct  order  for 
ivery  to  the  pursuer. 

Taking  the  narrowest  view  of  the  character  of  Alexander,  he 
» the  mandatory  of  the  defenders.  He  was  the  mandatory, 
ough  the  instrumentality  of  whom  actual  delivery  was  to  be 
en.  By  the  original  delivery-note,  he,  as  mandatory,  was 
horized  and  directed  to  give  deUvery  to  the  order  of  Messrs. 
vie  and  Co.,  clearly  expressing  that  it  was  transferable. 
w  it  was  transferred,  and  the  order  was  intimated  to  Alex- 
ia by  the  pursuer,  on  the  28th  September  1843,  and  the 
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M*EwKf  new  order  of  "  Delivered,  or  deliver  to  the  order  of  Mcasn. 
Smith.  M*Ewen  and  Co.,"  granted  by  the  clerk  of  Alexander ;  an  act 
Jan.  1471847.  ^^^icli  could  require  no  new  or  special  powers,  because  it  was 
in  exact  conformity  with  the  order  of  his  mandants,  Smith  and 
Co.  The  question  then  arises,  could  Smith  and  Co.,  after  their 
own  mandatory  had  given  the  new  order  to  the  second  vendee^ 
in  conformity  with  their  own  express  order,  retract  and  caned 
that  order,  to  the  effect  of  stopping  delivery,  on  the  gromid 
that  the  original  vendee  had  become  bankrupt  1  Is  there  aoj 
difference  between  such  a  case  as  this  and  the  supposed  one^  rf 
Smith  and  Co.  giving  directly  the  order  for  delivery  to  the 
pursuer  ? 

I  am  disposed  to  answer  those  questions  in  the  negaliTft 
I  think  the  act  of  the  mandatory,  properly  authorized,  roust  be 
viewed  as  the  act  of  the  mandant.     Whatever  might  have  beeo 
the  case  before  the  intimation  of  the  delivery-order  to  Alexaa- 
der,  it  seems  to  me  that  after  that  intimation  made,  accepted 
of,  and  the  new  order  given  by  Alexander,  the  second  ah 
must  be  held  to  have  been  recognised  by  the  vendors,  through 
their  mandatory,  and  consequently  all  right  to  stop  deliverj 
must  be  held  to  have  been  barred  by  that  recognition. 

It  is  this  specialty  which  distinguishes  the  present  case  from 
all  those  which  have  been  cited  to  us ;  but,  looking  at  tbe 
principles  on  which  those  cases  have  been  decided,  I  think  it  is 
a  specialty  which  must  secure  effect.  They  fix  the  prindfJc^ 
that  until  actual  delivery,  or  what  is  equivalent  to  delivery,  ni 
the  case  of  goods  in  separate  custody — the  intimation  rf  the 
order  to  the  actual  custodier,  the  vendor  may,  on  the  bank- 
ruptcy of  the  vendee,  effectually  stop  the  delivery,  even  agahnt 
a  second  vendee,  to  whom  the  order  has  been  transferrei 
And  even  this  seems  not  to  have  been  fixed  without  some  con- 
siderable hesitation.  And  in  many  of  the  cases  there  are  di^ 
tinctions  taken,  and  very  strong  distinctions  in  equity,  between 
the  situation  of  the  original  and  second  vendee.  But  the  con- 
dition of  all  these  decisions  seems  to  have  been,  that  there  was 
no  recognition  by  the  vendor  of  the  second  sale,  no  trea^ 
between  the  vendor  and  the  second  vendee,  and,  consequentlji 
no  circumstance  attending  the  second  sale,  which  could  bar  th 
vendor  from  exercising  his  right.     But  the  moment  that  tbert 
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iny  concurrence  by  the  vendor,  on  the  second  sale,  a  new  m*Ewwi 
t  is  let  in,  and  one  which,  I  think,  is  sufficient  to  exclude  smith. 
Dciples  on  which  all  the  decisions  rested.  jan.  1471847. 

nk  it  cannot  well  be  doubted,  that  if  the  pursuers,  after 
sing  the  sugars  from  Messrs.  Bowie  and  Co.,  had  gone 
Y  to  the  defenders,  Smith  and  Co.,  and  got  a  new  order 
lem  either  on  Alexander  or  the  keeper  of  the  warehouse, 
fenders  would  have  been  barred  from  exercising  their 

0  stop  ;  and  I  see  no  reason  for  applying  a  different  rule 
s  the  order  of  Alexander,  the  mandatory,  exactly  in  con- 
j  with  his  powers,  and  their  own  original  order,  was 
lent  to  one  flowing  directly  from  themselves. 

1  aware  that  this  ground  is  a  special  one ;  I  do  not  think 
le  point  arose  in  any  of  the  cases  which  have  been  cited: 
appears  to  me  to  be  the  sound  conclusion,  from  the  facts 
case,  as  appearing  from  the  evidence  before  us,  and  I  do 
ink  that  it  impeaches  the  authority  of  any  of  the  deci- 
o  which  we  have  been  referred, 

j>  Jefpkey. — Although  my  confidence  in  my  original 
a  must  be  shaken,  by  the  fact  of  its  being  opposed  to  that 
lined  by  a  considerable  majority  of  the  Court,  yet  I  must 
at  I  still  retain  my  old  impression  as  to  this  case.  I 
in  the  conclusion  at  which  the  minority  of  the  Court  have 
i.     I  do  not  entirely  proceed  on  the  whole  grounds 

by  that  minority,  inclining  as  I  do  more  to  the  views 
»ed  by  Lord  Ivory,  than  to  those  chiefly  relied  on  by 

CuNiNGHAME  and  Moncreiff;  and  am  still  more  dis- 
to  concur  with  Lord  Fullerton,  with  reference  to  those 
ver  grounds  on  which  his  Lordship  has  rested  his  opinion. 
)  question  is  as  to  the  right  of  an  original  vendor  to  stop 
nsUu  goods  which  he  has  directed  to  be  delivered  to  the 
endee,  in  respect  of  the  bankruptcy  of  that  party  during 
irrency  of  the  credit.  That  is  undoubtedly  described  by 
bole  institutional  writers  of  England  to  be  a  comparar 

recent  equitable  remedy.  The  equity  is,  that  before 
3nt  of  the  price,  and  absolute  transference  of  the  property, 
iginal  vendor  shall  be  entitled  to  attach  the  goods,  and 
ate  them  from  the  creditors  of  the  bankrupt  vendee.  The 
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M*Ewiif     equitable  views  on  which  this  right  of  stoppage  tn  transUu  b 
Smitil      based,  had  plain  reference  to  the  original  condition  of  the  yen- 
Jan.  ui'im.  ^^^  ^^^  vendee.     But  whenever  you  come  to  cases  of  sobiD- 
quent  sales,  where  a  second  vendee  appears  after  paying  the 
price  to  the  first  one,  who  still  remains  due  the  price  to  the 
original  vendor,  I  apprehend  that  the  whole  equitable  conadeii" 
tions  on  which  the  original  vendor's  right  of  stoppage  m  tramr 
situ  depended,  are  materially  changed.   In  the  circumstanoes  of 
the  second  sale,  the  equitable  considerations  are  entirely  re- 
moved, and  the  condition  of  the  party  who  contracted  on  the 
faith  of  the  right  he  saw  in  the  person  of  the  vendee,  and  of  the 
order  and  complete  power  in  his  possession,  and  who  in  come* 
quence  of  such  evidence  of  ownership,  paid  the  price,  is  to  be 
considered  with  far  more  &vour  than  that  of  the  original  tcd- 
dor,  seeing  that  no  blame  or  negligence  could  attach  to  hii^ 
and  that  there  was  no  privity  or  connexion  between  him  ind 
the  original  vendor.     And,  accordingly,  when  cases  first  aroii 
in  England,  as  between. the  original  vendor  and  the  seooad 
vendee,  who  had  paid  the  price,  the  only  ground  on  which  thit 
vendor  was  enabled  successfully  to  maintain  his  right  toebofk 
transiti^  was,  that  he  had  no  connexion  or  knowledge  of  thit 
second  transaction,  and  could  not  therefore  be  barred  of  hs 
rights  by  the  claims  of  a  party  with  whom  he  never  had  aay 
intercourse  at  all,  and  with  whom  he  never  dealt.   I  was  moTcd 
by  the  deliverance  of  Mr.  Justice  Bayley  in  the  case  ofSawHt 
2  B.  and  G.  540  :— "  This,"  said  his  Lordship,  "  appears  to 
me  very  different  from  the  ordinary  case  of  vendor  and  vendee. 
In  such  cases,  justice  requires  that  the  vendee  shall  not  have 
the  goods  unless  he  pays  the  price.    If  he  cannot  pay  theprio^ 
the  vendor  ought  to  have  his  goods  back  ;  but  if  the  queetioo 
arises,  not  between  the  original  vendor  and  original  vendee^ 
but  between  the  original  vendor  and  a  purchaser  from  the  veo- 
dee,  that  purchaser  having  paid  the  full  price  for  the  goods; 
what  is  the   honesty,  and  justice,  and  equity  of  the  case! 
Surely,  that  the  vendee  who  has  paid  the  price  shall  be  entitled 
to  the  possession  of  the  goods.     I  am  of  opinion  that  irhea 
Messrs.  Baikes  and  Co.  signed  the  order  to  transfer,  weigh,  and 
deliver,  that,  according  to  the  settled  course  and  usage  of 
trade,  enabled  Maberly  and  Bell  to  sell  the  goods  again.  There 
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are  maBy  cases  in  which  it  has  been  held  that  if  the  first  vendor     m^Ewhi 
does  anything  which  can  be  considered  as  sanctioning  the  sale      smith. 
bj  Ws  Tendee,  that  destroys  all  right  of  the  former  to  stop  in  jan.  i4~i847. 
iransiiu" 

The  later  institutional  writers  also  recognise  this  as  the  ratio. 
Thus  a  recent  writer  on  this  subject,  Cross  on  Lien,  382,  de- 
Urers  his  opinion  : — **  Though  as  between  vendor  and  vendee, 
jostioe  requires  that  the  latter  shall  not  have  the  goods  pur- 
efaased  till  the  price  be  paid,  yet  as  between  the  original  vendor 
and  a  purchaser  from  that  vendee,  where  the  latter  has  paid  the 
foil  price  for  the  goods,  it  is  equal  justice  that  he  shall  have 
possession  of  the  goods,  if  the  first  vendor  have  done  anything 
which  can  be  considered  as  sanctioning  the  sale  by  his  vendee ; 
for  the  right  of  stoppage  in  trcmsitu  is  an  equitable  right,  to  be 
exercised  only  before  the  goods  get  actually  into  the  possession 
of  the  vendee,  and  when  the  exercise  of  it  does  not  interfere 
•with  the  rights  of  third  persons/'  Now,  without  making  any 
particular  reference  to  the  cases  cited,  what  is  the  answer  to 
those  authorities,  and  to  that  law  %  It  is  said  that  they  turned 
upon  the  ground  that  the  property  was  actually  transferred, 
because  the  original  vendor  had  received  notice  that  he  him- 
self was  the  custodier  of  the  goods  for  the  second  vendee,  or,  at 
all  events,  that  the  intimation  of  the  second  sale  was  made  to  a 
person  who  was  in  the  actual  possession,  and,  therefore,  that 
the  judgment  went  upon  the  ground  that  the  original  vendor 
had  himself  made  an  actual  constructive  transference,  and  so 
passed  the  property.  Now  I  beg  to  refer  to  the  authorities  I 
have  cited,  as  in  direct  contradiction  to  such  a  view.  Does  the 
opinion  of  Mr.  Justice  Batlet,  with  whom  all  the  Judges  of  his 
Court  concurred,  support  it  1  Is  it  not  said  by  him  substan- 
tially, that  you  the  first  vendor,  recognising  the  sale  to  the 
second  vendee,  are  barred  from  exercising  your  right  of  stop- 
page in  transitu  ?  This  question  as  to  the  power  of  the  original 
vendor  to  stop  the  goods,  has  nothing  to  do  with  the  property 
of  them.  Though  the  property  may  have  been  transferred  in 
some  of  the  cases  referred  to,  the  principle  of  which  I  have  now 
been  speaking,  viz.,  that  the  original  vendor  has  recognised  the 
legal  assignment  of  the  goods  to  the  second  vendee,  has  no 
relation  to  the  transference  of  the  property.     It  happened  in 
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M'EwBif     some  of  those  cases,  that  the  intimation  of  the  second  sale  ma 
Smith.      given  to  pcrsons  who  had  the  actual  custody  of  the  goods ;  but 
Jan.  ivi847.  ^^^^  ^^  ^^^  ^^^  ratio.     It  is  said,  that  if  anything  is  done  by 
the  vendor,  which  shewed  a  connexion  with  the  legal  assign- 
ment to  the  vendee,  then  he  has  recognised  the  right  of  that 
party.     That  is  the  ground  upon  which  the  opposite  opinkn 
from  mine  is  maintained.     Now,  in  two  of  the  cases,  thm 
could  be  no  intimation  to  persons  who  had  the  actual  custody. 
One  of  these  cases  is  thus  stated  by  Mr.  GrosSy  9  D.  391  ;— 
*'  Thomson  and  Co.  having  sent  goods  from  Ireland  to  London, 
to  be  sold  by  Eustace  and  Holland,  their  factors  there,  wrote  to 
them  to  insure  the  goods,  and  sent  them  a  bill  of  ladings  not 
endorsed,  but  having  the  names  Eustace  and  Holland  on  tbe 
back ;  and  being  applied   to  by  them  for  an  endorsement; 
answered,  by  letter,  that  if  the  bill  of  lading  was  not  endorni 
it  was  a  mistake,  and  they  would  send  an  endorsement   Upa 
this  Eustace  and  Holland  sold  the  goods  to  Bohem  and  Taykr; 
and  it  afterwards  happening  that  they  (Eustace  and  Holland) 
were  unable  to  pay  bills  drawn  upon  them  by  Thompson  aad 
Co.,  on  the  general  account,  one  Dick  paid  the  bills  for  tk 
honour  of  the  drawers ;   and  knowing  all  their  transactm 
applied  to  them  for  an  endorsement  of  the  bill  of  lading,  wbidi 
they  sent  him,  and  thereupon  Dick  demanded  the  goods  of  die 
master  of  the  ship,  who  refused  to  deliver  them  to  him,  brt 
delivered  them  to  the  persons  to  whom  Eustace  and  Holland 
had  sold  them.     Upon  this  Dick  brought  an  action  against  the 
master,  but  Lord  Kenyon  ruled  that  the  plaintiflfs  had,  under 
such  circumstances,  no  right  to  take  the  goods  out  of  the  pos- 
session of  tbe  vendees  of  Eustace  and  Holland,  inasmuch  as  tb 
transfer  had  been  made  under  proper  and  binding  authori^' 
Dick  V.  Lumsden,  4  Peake's  Cases,  187. 

Tbe  second  case  was  one  of  the  same  kind,  Davis  v.  Bet/fM 
4t  Campb.  267,  where  a  person  purchased  certain  goods,  and 
desired  them  to  be  transmitted  to  him.  Before  their  arriwl 
he  sells  and  makes  over  a  portion  of  them  to  the  second  vea- 
dee,  who  pays  him  the  price.  When  they  arrive,  the  originel 
owner  attempts  to  stop  them ;  and  there  was  no  intimatioa 
The  whole  transference  was  thus  only  of  an  expectancy-^ 
transference  of  goods  not  come  to  hand  when  the  sale  »* 
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effected.    The  decisions  here  did  not  proceed  on  the  ground  of     m-Ewm 
the  property  being  transferred  by  constructive  delivery.     The      Smith. 
Coart  held  that  the  second  vendee  was  entitled  to  the  goods,  jan-TiTis^z. 
as  against  the  original  vendor,  solely  on  the  ground  of  the 
recognition  by  the  latter,  or  his  accredited  agents,  of  the  second 
vendee.     The  application  of  the  equitable  principle  on  which 
these  cases  proceeded,  to  the  one  now  before  the  Court,  is 
a  fortiori. 

The  principle  upon  which  the  law  is  based  is  plain  and  ob- 
vious. When  the  original  owner  of  the  goods  sells  on  credit, 
to  a  vendee  whom  he  authorizes  to  take  possession,  trusting 
entirely  to  his  credit,  and  if  there  be  no  person  interposed 
between  the  original  vendor  and  the  nltimum  remedium ; — if 
there  be  no  third  party  brought  into  the  transaction,  then  you 
can  stop  the  goods  as  against  the  original  vendee  if  he  fail  to 
pay  the  price.  But  on  the  other  hand,  if  you  are  informed 
that  the  vendee  has  re-sold  them  to  a  second  vendee,  who  has 
paid  value  ;  and  if  you,  the  original  vendor,  thereupon  acknow- 
ledge the  right  of  the  second  vendee  to  get  the  goods,  and 
authorize  him  to  take  possession,  then  the  original  vendor 
ceases  to  have  any  connexion  with  the  original  vendee,  except 
80  far  as  the  latter  is  liable  to  him  for  the  price  ;  and  from  the 
date  of  the  intimation,  the  second  vendee  can  be  alone  recog- 
nised as  the  owner.  The  connexion  between  the  original  ven- 
dor and  vendee  is  cut  off  by  the  former's  own  act — a  new 
destination  has  been  impressed  upon  the  goods  by  him.  They 
are  no  longer  in  transit  to  his  debtor ;  they  are  to  his  know- 
ledge and  with  his  consent,  in  transit  to  the  second  vendee. 
Delivery  has  been  ordered  to  him  out  and  out.  How,  then, 
can  the  original  vendor  reach  the  goods  through  his  debtor,  or 
revive  the  latter's  connexion  with  them,  in  right  of  whose  obli- 
gations only  has  the  original  vendor  a  title  to  stop  in  transitu  ? 
The  equitable  principle  is  clearly  this,  that  if  the  original  ven- 
dor recognise  the  right  of  the  second  vendee,  (whether  cautiously 
or  incautiously  it  is  of  no  consequence,)  and  has  helped  him  to 
get  the  goods,  by  granting  a  renewed  delivery-order  in  his 
favour,  then  they  are  put  into  a  new  channel  which  the  original 
vendor  cannot  reach.  By  the  new  order  of  delivery,  the  goods 
are  out  of  the  old  groove — they  are  on  a  new  line  of  rail.    The 
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M*Ew«N     equities  are  all  clear  on  that  ground ;  the  equitable  ri^t  of 
SsuTH.      stoppage  just  passes  over  to  the  other  side.     The  present  case; 
JaiLlM847.  indeed,  seems  to  me  to  be  a  case  a  fortiori  of  the  English  deci- 
sions ;  for  in  all  these  cases  there  was  nothing  but  a  mere 
general  order,  and  no  express  authority  given  to  allow  the 
second  vendee  to  take  possession.     I  hold,  therefore,  on  tlie 
authority  of  these  cases,  that  the  right  of  stoppage  was  barred. 
There  was  an  order,  in  the  first  place,  to  deliver  to  the  party  or 
his  assignees ;  that  order  was  given  by  the  pursuers  to  Bowie 
and  Co.  "  or  their  order/'     It  was  intimated  by  the  secwid 
vendee  and  adopted.    Bowie  and  Co.  sell  the  sugars,  and  ass^ 
the  order  to  M'Ewen  and  Co.     Smith  and  Co.,  or  their  agent, 
(which  is  the  same  thing,)  then  distinctly  recognise  the  asdg- 
nees,  and  order  delivery  to  be  made  to  them.     Here  in  &d 
there  was,  from  the  terms  of  the  delivery-order,  a  right  to 
assign  from  the  first.     Indeed  I  could  not  see  how  Alexander 
or  his  principals.  Smith  and  Co.,  after  granting  an  order  in 
such  terms,  could  possibly  have  refused,  on  an  assignation  of 
the  delivery-order  being  intimated,  to  recognise  the  assignee, 
and  to  say  "  very  well,"'  as  in  StoveliTs  Case,  where  such  very 
slight  recognition  was  held  to  bar  the  original  vendor's  right  of 
stoppage. 

Entertaining  these  views,  I  do  not  think  it  necessary  to  enter 
into  the  question  whether  the  property  in  the  goods  had  passed; 
for  here,  I  think,  there  was  an  aasent  by  the  original  vendor  to 
the  second  sale ;  and  in  the  two  English  cases  I  have  men- 
tioned, such  assent  was  held  sufficient  to  bar  the  original  ven- 
dor's claim  to  stop  the  goods,  although  in  those  cases  the  pro- 
perty in  the  goods  had  not  been  transferred. 

I  have  no  doubt  that  Alexander's  assent  to  the  second  sale 
must  be  looked  on  in  the  same  light  as  if  it  were  the  assent  of 
Smith  and  Co.  themselves.  The  case  seems  to  me  to  be  just 
the  same  as  if  Smith  and  Co.  had  themselves  bonded  the  sugars, 
and  had  received  such  intimation  of  the  second  sale.  If  they 
had  received  such  intimation,  they  must  have  implemented 
their  obligation  to  deliver,  and  have  given  M'Ewen  and  Co.  the 
means  of  obtaining  delivery.  If  they  had  done  so — if  they 
had  themselves  written  out  the  order  for  delivery  to  M*Ewen 
and  Co. — which  was  in  point  of  fact  given  by  their  agent  Alex- 
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ander,  is  it  maintainable  that  they  could  still  have  stopped  the     m^Ewin 
goods  in  transitu?     Alexander  was  the  person  authorized  by      smith. 
Smith  and  Co.  to  make  delivery  to  Bowie  and  Co.,  or  their  jan.  uTis^T- 
aasignees.     Bowie  and  Co.  assigned  this  order,  and  the  assig- 
nation was  intimated  to,  and  intimation  of  it  was  acknowledged 
by,  Alexander  before  Bowie  and  Co/s  bankruptcy,  and  before 
the  order  in  farour  of  Bowie  and  Co.  was  sought  to  be  re- 
called. 

On  these  grounds  I  must  adhere  to  my  former  opinion,  which, 
in  its  result,  coincides  with  that  at  which  the  minority  of  your 
Lwdships  has  arrived. 

The  Court  adhered,  with  additional  expenses. 

The  advocators  having  appealed  to  the  House  of  Lords,  It  Mar.  20, 1849. 
was  Ordered  and  Adjudged,  ''  That  the  petition  and  appeal  be 
dismissed,  and  that  the  interlocutor  therein  complained  of  be 
affirmed  with  costs.'' 

LoBD  Chancellor  Cottenham. — The  facts  on  which  the  ques- 
tioii  in  this  case  arises,  are  very  short.  Messrs.  Smith  and  Com- 
fianj,  the  respondents,  having  imported  a  certain  quantity  of 
aii^ars,  they  were  placed  in  a  warehouse  at  Greenock,  of  which 
the  keepers  were  Messrs.  James  Little  and  Company,  and  they 
imere  entered  in  their  books  in  these  words,  **  James  Alexander,  for 
J^  and  A.  Smith."  They  remained  in  their  custody  until  the  time 
^hen  the  parties  to  whom  Messrs.  Smith  and  Company  sold  them, 
Messrs.  Bowie  and  Company,  had  become  insolvent.  On  the 
S6th  of  September,  Messrs.  Smith  and  Company  wrote  the  fol- 
lowing note  to  Mr.  Alexander — "  I  have  just  heard  of  Bowie 
•wid  Company's  failure.  Take  immediate  steps  to  secure  our 
Jbrtj-two  hogsheads  of  sugar,  ex  St.  Mary,  lately  sold  them,  if 
ihey  are  still  in  the  warehouse.''  Upon  that,  Mr.  Alexander, 
>rho  acted  for  Messrs.  J.  and  A.  Smith,  caused  the  goods  to  be 
Biemoved  into  another  warehouse. 

So  far,  these  facts  of  course  would  shew  no  matter  of  dispute 
«ft  aU,  the  vendors  not  having  parted  with  the  possession  ;  the 
poasession,  in  fact,  remaining  as  it  was  at  the  time  of  the  sale. 
Sfllbre  the  possession  was  parted  with,  or  the  custody  altered, 
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M*EwEx  upon  the  failure  of  the  vendees,  they  removed  the  goods  to 
Smith.  another  warehouse. 
Mar.lori849.  ^^^  then  a  question  is  raised,  not  on  behalf  of  Messrs.  Bowie 
and  Company,  to  whom  the  goods  were  originally  sold,  but  on 
behalf  of  the  present  appellants  who  bought  from  them.  It 
appears  that  the  sale  to  Messrs.  Bowie  and  Company  took  place 
and  was  accompanied  by  a  delivery-note  in  these  words— "Mr. 
James  Alexander.  Dear  Sir, — You  will  please  deliver  to  tiie 
order  of  Messrs.  James  Bowie  and  Company,  the  undemoted 
forty-two  hogsheads  of  sugar,  ex  St.  Mary,  from  Jamaica,  in 
bond ;''  upon  which  it  does  not  appear  that  anything  was  done 
by  Messrs.  Bowie  and  Company,  but  they,  as  it  is  alleged,  ^Jle^ 
wards  sold  these  sugars  to  the  present  appellants.  The  appel- 
lants, however,  did  nothing  in  order  to  obtain  possession  of  the 
sugars  or  to  transfer  the  custody  into  their  own  name,  till  the 
25th  of  September.  On  that  day  they  applied,  not  to  Messrs. 
Little  and  Company,  with  whom  the  goods  were  in  bond,  bat 
they  went  to  the  place  of  business  of  Mr.  Alexander,  and  Mr. 
Alexander  not  being  there,  a  clerk  of  his,  John  Adams,  gave 
them  the  following  memorandum :  "  Greenock,  25th  of  Septem- 
ber 1843.  Deliver  to  the  order  of  Messra.  William  M*Ewai, 
Sons,  and  Company,  of  this  date."  That  document  is  not  ad- 
dressed to  anybody  ;  and  it  appears  that  the  word  "  deUver" 
in  it  had  been  altered  to  the  word  "  delivered."  Whatever  may 
have  been  the  object  of  that  alteration,  and  it  could  not  liave 
been  any  good  one,  it  entirely  failed,  because  it  was  nonsense 
to  state  that  the  goods  were  delivered.  Delivered  they  were 
not,  and  delivered  they  could  not  be,  for  they  were  not,  in  fact, 
in  the  hands  of  Mr.  Alexander,  but  in  the  hands  of  Messrs. 
Little  and  Company,  the  warehousemen.  This  order  to  delirer 
the  goods,  reading  it  in  that  way,  was,  in  fact,  all  that  Alex- 
ander could  have  done  if  he  had  been  there  to  write  it  instead  of 
his  clerk.  Being  the  agent  for  the  vendors,  and  the  goods  being 
in  the  warehouse  of  Messrs.  Little  and  Company,  he  could  only 
have  acted  under  the  authority  which  he  derived  from  the  original 
delivery -note  of  the  vendors,  and  all  he  could  have  done  under  it 
would  have  been  to  give  directions  to  the  warehousemen  to  de- 
liver the  goods,  and  that  is  the  purport  and  effect  of  the  document 
which  is  signed  by  John  Adams  in  the  absence  of  Alexander. 
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So  far,  therefore,  my  Lords,  it  is  very  clear  that  at  the  26  th      M'Ewrn 
of  September,  the  date  upon  which  the  vendors  caused  these       smith. 
sugars  to  be  removed  to  another  warehouse,  nothing  had  been  Mar.  20, 184 
done  to  change  the  possession  ;  Little  and  Company  being  the 
parties  in  possession,  the  custodiers  of  the  goods,  and  the  sugar 
remaining  in  their  warehouse  as  it  had  done  on  the  day  of  the 
sale.     There  cannot,  therefore,  be  any  doubt,  under  those  cir- 
cumstances, of  the  title  of  the  vendors  when  they  heard  of  the 
fiulure  and  bankruptcy  or  insolvency  of  the  vendees,  to  revoke 
the  sale  which  they  had  made  to  them,  the  price  not  having  been 
paid,  and  to  deal  with  the  sugars  as  their  own. 

But  then,  this  case,  which  is  so  clear  as  to  the  facts,  is  met 
by  several  points  made  on  behalf  of  the  sub-vendees.  The  first 
is,  that  though  a  delivery-note  it  is  admitted  does  not  pass  the 
property  as  a  bill  of  lading  would  have  passed  it,  and  although 
it  has  no  effect  in  altering  the  title  to  the  property,  by  being 
handed  over  and  by  being  endorsed  by  one  party  to  another, 
yet  it  is  said  the  party  giving  the  delivery-note  is  estopped 
from  disputing  it,  and  it  is  represented  as  a  sort  of  fraud  in 
him  to  give  this  note  into  the  hands  of  the  vendee  and  thereby 
enable  him  to  impose  upon  some  third  party.  But  that  is 
patting  the  same  question  in  another  form.  If  the  party  is  to 
be  estopped  from  disputing  the  title  obtained  under  a  deliver)'- 
ttote,  that  is  giving  to  the  delivery-note  all  the  effect  of  a  bill 
uf  lading.  In  fact,  there  is  no  such  fraud.  The  effect  of  a 
ielivery-note  is  perfectly  well  known  in  trade.  It  is  perfectly 
srell  known  that  a  title  does  not  pass  by  a  delivery-note,  and  it 
18  i>erfectly  well  known  that  it  does  pass  by  a  bill  of  lading. 
There  is,  therefore,  no  ground,  as  it  appears  to  me,  for  that 
irgument,  which  would,  in  fact,  alter  the  nature  of  a  delivery- 
note  and  convert  it  into  a  bill  of  lading. 

Then  it  is  said  that  Mr.  Alexander  was  the  custodier  of  the 
{oods,  that  he  was  the  party  in  actual  possession,  and  that  the 
possession  was  altered  by  that  note  of  the  25th  of  September. 
Uow,  up  to  the  25th  of  September,  it  is  not  pretended  that  any 
Etpplication  was  made  either  to  Mr.  Alexander  or  to  Messrs. 
Little  and  Company.  It  is  said  that  Mr.  Alexander  was  the 
party  in  possession,  and  that  the  note  operated  as  a  transfer  of 
the  possession.     In  the  first  place,  it  is  quite  clear  to  my  mind, 
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M«EwKN  that  Alexander  was  not  in  possession  of  the  goods  at  all.  He 
Sum.  was  named  in  the  books  of  Messrs.  Little  and  Company  odIj 
Msr.^i84D.  *s  the  agent  of  the  vendors,  "  Alexander,  for  Smith  and  Com- 
pany." He  was,  therefore,  merely  standing  in  their  place,  aod 
not  in  the  place  of  the  warehouseman.  He  was  merely  the 
intermediate  agent  through  whom  the  vendors  meant  to  eze^ 
cise  their  rights  and  powers  as  the  owners  of  these  goods. 

Then  another  point  was  raised  for  the  appellants.  It  vis 
said  that  this  note  of  the  25th  of  September  had  this  sort  of 
efiFect, — assuming  that  the  delivery-note  itself,  given  to  the  firet 
vendee,  had  no  operation  in  passing  the  property,  yet  if  the 
second  vendee  comes  to  the  original  vendor  and  obtains  a  new 
order,  the  vendor  then  cannot  afterwards  say  he  has  not  been 
paid  by  the  first  vendee,  and  so  defeat  the  title  of  the  second 
vendee,  which  he  had,  in  fact,  sanctioned,  by  making  that 
second  note,  and  dealing  with  him  as  a  party  entitled  to  the 
custody  of  the  goods.  My  Lords,  it  appears  to  me  that  that  is 
perfectly  answered  by  this  observation,  namely, — that  with 
respect  to  the  note  of  the  25th  of  September,  supposiog  the 
clerk  to  have  had  the  same  authority  as  Mr.  Alexander  had, 
supposing  Mr.  Alexander  himself  had  signed  the  note,  Ur. 
Alexander  had  no  authority  whatever  beyond  that  which  the 
first  note  gave  him.  He  had  no  authority  to  give  a  better  title 
to  the  second  vendee  than  the  first  delivery-note  authorixed 
him  to  give  to  the  first  vendee.  And  this  note  cannot  be  con- 
sidered as  a  dealing  between  the  vendors  and  the  second 
vendee,  because,  in  fact,  there  was  no  communication  between 
them. 

Therefore,  being  of  opinion  that  the  circumstances,  as  thej 
stand,  without  going  through  the  particular  points  made  on 
behalf  of  the  vendee,  clearly  leave  the  title  in  the  vendors ;  and 
being  also  clearly  of  opinion  that  those  subsequent  transactions 
which  are  said  to  take  this  case  out  of  the  ordinary  rule,  and  to 
give  a  title  to  the  second  vendee,  have  no  operation  for  that 
purpose,  I  shall  move  your  Lordships  to  affirm  the  interlocutors 
appealed  from  with  costs. 

Lord  Brougham. — My  Lords,  I  have  no  doubt  whatever  in 
this  case.     I  think  a  great  deal  of  argument  has  been  used  in 


CONTRACT  OP  SALE.  646 

the  Court  Delow  which  is  utterly  untenable,  and  that  a  great      M'Ewm 
deal  of  ingenuity  has  been  thrown  away  in  endeavouring  to       smwh. 
perplex  the  case  with  matters  which  do  not  really  belong  to  it,  Mar.^iwi 
and  that  when  you  come  to  look  at  it  on  its  own  merits,  and 
according  to  the  facts  as  they  stand,  it  is  very  simple  and  very 
clear. 

The  case  has  been  treated  as  if  Alexander  were  the  agent  of 
Smith  and  Company,  the  original  vendors,  and  having  the  same 
powers  in  reference  to  these  goods  to  all  intents  and  purposes 
as  they  themselves  had.  There  is  no  such  fact  in  the  case.  No 
authority  whatever  was  given  to  Alexander,  except  that  which 
was  contained  in  the  first  note  of  the  15th  of  August,  authoriz- 
ing him  to  deliver  the  goods  to  Bowie  and  Company,  the  first 
vendees.  Alexander  was  not  in  custody  of  the  goods,  and  he 
never  possessed  any  authority  to  sell  them,  or  deal  with  them 
in  any  way. 

With  respect  to  the  second  delivery-note,  and  the  alteration 
of  the  word  "  deliver'^  to  "  delivered,"  I  entirely  agree  with  my 
noble  and  learned  friend,  that  nothing  can  possibly  turn  upon 
that  alteration,  for  it  is  absolute  nonsense  to  read  it  as  it  is  so 
altered,  because  it  is  a  notorious  fact  that  the  goods  were  never 
delivered  out  of  the  custody  of  Little  and  Company  in  whose 
warehouse  they  were.  As  to  the  effect  sought  to  be  given  to 
the  delivery-note,  as  if  it  operated  as  a  bill  of  lading,  I  also 
agree  with  my  noble  and  learned  friend,  that  no  such  effect  is 
to  be  attributed  to  it. 

I,  therefore,  my  Lords,  consider  this  to  be  a  case  free  from 
all  reasonable  doubts,  and  that  it  is  only  confused  by  connecting 
with  it  circumstances  which  really  should  be  kept  apart,  and  by 
assuming  matters  to  be  in  the  case  which,  in  truth,  are  not  there. 
I  am  clearly  of  opinion,  with  all  the  respect  I  entertain  for  the 
minority  of  the  learned  Judges,  that  the  conclusion  which  was 
come  to  by  the  Court  was  perfectly  correct,  and  that  the  deci- 
sion must  be  affirmed  with  costs. 

Lord  Campbell. — My  Lords,  the  simple  question  in  this  case 
is,  Whether  Messrs.  Smith  and  Company,  the  original  vendors 
of  these  goods,  retained  their  lien  upon  them  or  not  ?  Several 
of  the  Judges  in  the  Court  below  have  expatiated  very  largely 
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M*EwE2i  upon  the  doctrine  of  stoppage  in  transitu.  My  Lords,  that 
SsiiTii.  doctrine  has  no  more  bearing  upon  this  case,  than  the  doctrine 
of  contingent  remainders.  One  of  the  learned  Judges  says  that 
the  doctrine  of  stoppage  in  transitu  has  been  recently  intro- 
duced, and  ought  not  to  be  extended.  My  Lords,  what  is  die 
doctrine  of  stoppage  in  transitu  f  It  is  this ;  that  when  a 
vendor  of  goods  has  to  send  them  to  a  vendee  at  another  [^ce, 
and  has  parted  with  his  goods  into  the  hands  of  a  captain  of  a 
vessel  or  a  carrier,  while  they  remain  in  the  hands  of  the  cap- 
tain or  carrier,  and  before  they  have  been  delivered  to  the  pur- 
chaser, upon  the  insolvency  of  the  vendee  they  may  be  stopped 
by  the  vendor.  This  is  a  most  equitable  doctrine.  It  has  been 
introduced  into  our  commercial  law,  and  I  by  no  means  would 
circumscribe  it.  But,  my  Lords,  that  has  nothing  in  the  world 
to  do  with  this  case,  which  is  a  pui*e  question  of  whether  die 
lien,  which  a  vendor  originally  had,  remains,  or  has  been  lost 
Surely  it  has  nothing  to  do  with  that  doctrine,  that  the  vendor 
has  a  lien  upon  them  for  the  price  when  they  are  sold  for  ready 
money,  and,  in  fact,  remain  in  his  possession.  That  is  as  dd 
as  the  doctrine  of  bargain  and  sale  of  personal  property. 

Well  then,  my  Lords,  in  this  case  Smith  and  Company  were 
in  possession  of  the  goods  at  the  time  they  were  sold,  and  it  is 
not  a  case  in  which  they  were  sold  to  be  delivered,  at  a  distance, 
to  the  vendee.  The  vendee  is  in  Glasgow,  and  the  mode  of 
dealing  with  the  goods  has  been  by  transferring  them,  simply 
by  altering  the  name  of  the  vendor  into  the  name  of  the  vendee. 

The  goods,  therefore,  being  in  the  possession  of  the  vendor 
at  the  time  of  the  sale,  they  remained  in  the  possession  of  the 
vendor,  as  it  is  admitted,  for  some  time  after  the  sale.  There 
was  no  delivery  to  the  vendee.  The  price  has  not  been  paid, 
neither  has  the  money  been  handed  over,  nor  a  bill  of  exchange 
given  for  the  amount.  Then  how  has  the  lien  been  lost?  It 
is  first  said  by  the  delivery-order.  But  my  noble  and  learned 
friend,  to  my  mind,  has  most  clearly  and  satisfactorily  estab- 
lished that  that  could  not  be  the  case,  for  the  delivery-order  did 
not  at  all  change  the  possession  of  the  goods. 

But  tlien  it  is  said  that  the  delivery-order,  with  the  subse- 
quent sale,  and  the  payment  of  the  price  of  the  goods  by  the 
second  vendee,  is  to  be  tantamount  to  a  delivery.     But,  my 
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Lords,  there  is  no  case  in  which  that  has  ever  been  done.  We  m*Ewkh 
know  that  by  the  Law  Merchant,  if  a  bill  of  lading  is  given,  smxtil 
and  that  bill  of  lading  is  endorsed  for  a  valuable  consideration,  Mar.^i84t 
it  takes  away  the  right  of  the  vendor ;  but  there  has  been  no 
such  decision  with  regard  to  the  eflFect  of  a  delivery-note.  It  is 
not  alleged  that  such  is  the  usage  of  the  merchants  of  Glasgow, 
and  it  would  be  the  strangest  dictum  to  say  that  such  is  the 
usage.  There  is  no  reason  to  suppose  that  the  delivery-order 
has  any  effect  at  all,  further  than  as  giving  authority  upon  the 
payment  of  the  price  to  the  person  in  whose  possession  the 
goods  are  to  deliver  them.  As  to  the  saying  that  it  is  an 
estoppel,  which  prevents  the  vendor  from  exercising  bis  lien, 
that  is  merely  a  circuitous  way  of  saying  that  it  is  tantamount 
to  a  bill  of  lading ;  but  upon  what  ground  can  it  be  so  1  If  it 
could  have  been  proved  that  such  was  the  custom,  then  it  might 
have  been  hkened  to  a  bill  of  lading.  If  it  could  have  been 
proved  that  the  intermediate  price  had  been  paid,  then  it  might 
have  been  said  that  this  was  a  fraud  ;  but  we  have  no  reason  to 
believe  that  this  delivery-order  operated  otherwise  than  merely 
as  an  authority  to  the  warehouseman  in  whose  custody  the  goods 
were,  to  transfer  them  to  the  name  of  the  purchaser  upon  the 
price  being  paid. 

Then  the  delivery-order,  and  the  subsequent  purchase  and 
payment  of  the  purchase-money,  clearly,  it  appears  to  me,  do 
not  take  away  the  lien  of  the  original  vendor.  It  is  said  that 
possession  has  actually  been  given.  Now,  if  Alexander  had 
been  the  custodier  of  the  goods,  there  would  have  been  a  foun- 
dation for  that  argument.  Alexander  was  the  agent  of  Messrs. 
Smith  and  Company,  the  vendors ;  but  for  what  was  he  their 
agent  1  He  was  their  agent  to  land  and  sell  the  goods.  He 
was  a  broker.  He  was  not  a  warehouse-keeper.  The  goods 
were  not  in  his  possession.  The  goods  were  in  the  possession 
of  the  keeper  of  this  warehouse,  not  of  Alexander,  and  there- 
fore the  foundation  upon  which  this  argument  of  the  possession 
being  transferred,  as  if  Alexander  were  the  custodier,  he  appear- 
ing only  to  have  been  the  broker,  and  not  the  warehouseman, 
is  based,  entirely  falls. 

My  Lords,  it  is  said  that  this  case  is  one  of  great  hardship. 
But  we  must  take  care  that  hard  cases  do  not  make  bad  law  j 
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M«£wiN  but  I  do  not  see  that  it  is  a  case  of  such  extreme  hardship.  It 
SiuTu.  appears  to  me  that  M'Ewen  and  Company  were  gailtj  of  fery 
Mar.^i84ft.  Considerable  negligence.  When  they  bought  the  goods,  thqf 
knew  that  they  had  been  the  property  of  Smith  and  Company, 
and  they  ought  to  have  inquired  whether  the  purchase-monej 
had  been  paid  or  not.  It  is  quite  clear  that  the  delivery-order 
was  no  guarantee  to  them  that  the  price  had  been  paid,  ami 
they  ought  either  to  have  inquired  before  they  entered  into  the 
bargain,  or  at  all  events  before  they  themselves  parted  with 
their  own  money,  whether  the  price  had  been  paid  by  tfeasn. 
Bowie  and  Company,  or  they  should  immediately  have  sea 
that  the  transfer  was  made  into  their  own  names.  They  re- 
main, however,  entirely  supine  till  the  failure  of  Messrs.  Bowie 
and  Company. 

This  decision  of  your  Lordships,  if  your  Lordships  shall  adopt 
the  suggestion  of  my  noble  and  learned  friend,  will  not  embar 
rass  commerce  in  the  slightest  degree.  It  will  only  throw  upoo 
a  person  who  buys  goods  under  the  circumstances  of  M'Eweo 
and  Compan}^  the  necessity  of  being  more  cautious  in  tbeir 
dealings.  Therefore  I  fully  concur  with  my  noble  and  learned 
friends. 

Ordered  and  Adjudged,  "  That  the  petition  and  appeal  be 
dismissed  this  House,  and  that  the  interlocutor  therein  com- 
plained of  be  aflSirmed,  with  costs." 


II.— MELROSE  V.  HASTIE. 

Feb.  4, 1860.       On  15th  June  1843,  James  Bowie  and  Company  purcl 

"s~       froJi^  Robert  Ilastie  and  Company  1533  bags  of  sugar,  then 

12  D.  665.    lying  in  a  bonded  warehouse  at  Greenock,  belonging  to  Alan 

Ker  and  Company.     The  sugars  were  entered  in  Ker's  books  as 

belonging  to  Duncan  Ferguson  and  Company  of  Greenock,  who 

were  the  importing  agents  of  Hastie  and  Company. 

Bowie  and  Company  obtained  from  Hastie  and  Company  a 
delivery-order  in  the  following  terms: — "Glasgow,  15th June 
1843. — Messrs.  Duncan  Ferguson  and  Company,  Greenock.- 
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Grontlemen, — ^You  will  please  deliver  to  the  order  of  Messrs.     m«lrosi 
Fames  Bowie  and  Company,  1526  bags  (seven  damaged,  making      Hastie. 
n  all  1533  bags)  sugar,  ex  Eliza  Leishman,  from  Mauritius,  and  FebflTis^o. 
mder  stated."     On  16tli  June,  Bowie  and  Company  sold  761 
)ag8  to  Andrew  Melrose  and  Company,  and  got  a  separate  order 
br  delivery  of  these  bags  in  the  following  terms  : — "  Glasgow, 
I5th  June  1843. — Messrs.  Duncan  Ferguson  and  Company. — 
orentlemen, — ^Please  deliver  in  bond  to  the  order  of  Messrs. 
fames  Bowie  and  Company,  the  under  noted  761  bags  Mauri- 
Aub  sugar,  ex  Eliza  Leishman  c.  Mauritius/'     Endorsed — "  De- 
liver to  the  order  of  Messrs.  Andrew  Melrose  and  Company, 
Breenock.     (Signed)  James  Bowie  and  Company/' 

Melrose  and  Company  immediately  delivered  this  order  to 
D.  Ferguson  and  Company,  but  they  did  not  intimate  it  to 
Alan  Ker  and  Company,  the  keepers  of  the  bonded  warehouse. 
Their  agent  in  Greenock  obtained  from  Ker  and  Company  de- 
livery of  170  bags.  The  rest  of  the  sugar  remained  in  the 
warehouse. 

Bowie  and  Company  were  sequestrated  in  September  1843, 
at  which  period  they  were  indebted  to  Hastie  and  Company 
upwards  of  £4000.  Hastie  and  Company  claimed  a  right  to 
retain  the  sugar  still  remaining  in  the  bonded  warehouse,  as 
security  for  their  debt. 

Melrose  and  Company  raised  the  present  action  of  damages 
against  Hastie  and  Company.  The  following  issues  were  sent 
to  trial : — 

"It  being  admitted,  that  on  or  about  15th  June  1843,  the 
defenders,  Robert  Hastie  and  Company,  sold  to  James  Bowie 
^ud  Company,  merchants  in  Glasgow,  761  bags  of  sugar,  or 
thereby — 

"  And  it  being  admitted,  that  on  or  about  the  same  date,  the 
Said  James  Bowie  and  Company  sold  to  the  pursuers  the  said 
^61  bags  of  sugar,  or  thereby — 

"  Whether  the  defenders  wrongfully  prevented  or  obstructed 
'he  pursuers  in  removing  591  bags  of  the  said  sugars,  or  any 
part  thereof,  from  the  bonded  warehouse  in  which  they  were 
^©posited,  to  the  loss,  injury,  and  damage  of  the  pursuers  ? 

"  Damages  laid  at  £100/' 

It  was  proved  by  the  evidence  of  Bowie  and  of  his  clerks, 
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MELB08E  that  the  sugars  sold  to  Melrose  and  Company  formed  part  of 
HA8TIE.  the  1533  bags  sold  by  Hastie  and  Company  to  Bowie  and  Com- 
Fcb.Tlsso.  P^^y  ^^  ^^^^  J^°®  >  *^^*  *^®  price  had  been  paid  to  Bowie  and 
Company  by  the  pursuers ;  that  Bowie  and  Company  had,  od 
the  1 7th  June,  purchased  an  additional  quantity  of  sugar,  to 
the  value  of  £5945,  from  Hastie  and  Company  ;  that^  od  2l8t 
June,  Bowie  and  Company  paid  Hastie  and  Company  £1000, 
and,  on  14th  July,  they  paid  a  further  sum  of  £2456,  maloDg 
together  the  price  of  the  sugar  sold  on  15th  June;  that  that 
transaction  was  then  entered  in  their  books  as  a  settled  trans- 
action, and  therefore  the  payments  made  by  them  applied  en- 
tirely to  it,  and  not  to  the  subsequent  purchase  of  1 7th  June. 

Alan  Ker,  the  keeper  of  the  bonded  warehouse,  deponed  that 
the  sugars  were  entered  in  the  warehouse- books  in  name  of  D. 
Ferguson  and  Company ;  that  the  rent  was  charged  against 
that  firm ;  that  it  was  the  custom  of  trade  to  charge  warehouse- 
rent  against  the  purchaser,  if  the  sugar  remained  longer  than  a 
month  after  the  sale ;  that  he  knew  from  private  knowledge 
that  the  sugar  belonged  to  Hastie  and  Company  ;  that  it  was 
not  the  custom  of  trade  to  make  intimation  of  sales  to  the 
keeper  of  the  bonded  warehouse,  but  to  the  importing  agent; 
that  he  never  recollected  any  sugars  being  transferred  in  his 
books  to  a  purchaser,  previous  to  their  removal. 

The  clerk  of  George  Seaton,  the  agent  for  Melrose  and  Com- 
pany at  Greenock,  deponed  that  he  had  handed  over  the  delivwy 
note  to  D.  Ferguson  and  Company,  but  he  had  not  intimated  it 
to  Alan  Ker  and  Company  ;  that  the  original  order  in  favour 
of  the  seller  was  never  shewn  to  the  warehouse-keeper,  who 
acted  on  the  faith  of  the  Custom-house  lockers'  notes  shewing 
the  payment  of  the  duties,  indorsed  by  the  importing  agent; 
that  Bowie  and  Company  were  entered  in  Ferguson's  books  as 
purchasers  of  the  sugars,  and  paid  him  warehouse-rent  for  them. 

It  was  also  proved  by  other  witnesses,  that  it  was  not  the 
custom  of  trade  to  intimate  the  delivery-order  to  any  other 
party  than  the  importing  agent. 

Lord  Cuxinghame  charged  the  Jury,  that,  from  the  nature 
of  the  case,  and  the  course  the  proof  had  taken,  there  were  two 
questions  for  their  consideration  : — 
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I.  Whether  Bowie  and  Company  had  paid  the  defenders  the     Mblbosb 
price  of  that  lot  or  parcel  of  sugars,  of  which  the  bags  in  dis-      Hastib. 
pute  formed  a  part  ? — and  11.  Whether  the  pursuers,  prior  to  Fcb."4ri860- 
the  bankruptcy  of  Bowie  and  Company,  had  got  such  delivery 
of  the  sugars  as  barred  the  defenders  from  reclaiming  them, 
and  stopping  them  in  transitu  ?  The  pursuers'  success  on  either 
of  these  points  was  suflBcient  to  entitle  them  to  a  verdict.     He 
iras  inclined  to  think  that  the  facts  established  in  this  case,  by 
the  pursuers, — more  especially  when  not  obviated  by  any  proof 
on  the  other  side, —  were  sufficient  to  support  the  pursuers'  claim 
on  both  points. 

I.  As  to  the  allegation  that  the  defenders  had  received  pay- 
ment of  the  price,  it  was  for  the  Jury  to  consider  how  far  that 
&ct  was  not  proved  by  the  following  facts  established  in  evi- 
dence,— 

(1.)  That  the  761  bags  resold  to  the  pursuers  were  part  of 
the  1533  bags  first  sold  by  the  defenders  to  Bowie  and  Com- 
pany.    That  fact  is  proved  and  admitted ; — 

(2.)  The  entries  in  the  books  of  Bowie  and  Company  deserve 
Consideration,  as  the  price  of  the  1533  bags  was  settled  by  a 
payment  in  cash  to  Bowie  and  Company,  of  £1000,  on  21st 
June,  and  another  payment,  on  15th  July,  of  £2456,  2s. 

(3.)  It  deserves  inquiry,  whether  the  application  of  that  pay- 
ment to  the  1533  bags  is  not  proved  by  the  evidence  of  Mr. 
Bowie  and  his  clerks,  and  by  the  remarkable  fact  that  the 
tmouut  of  the  said  payment  exactly  corresponds  with  the 
JMtlance  of  the  price  of  the  first  parcel  of  1533  bags,  and  interest 
liereon,  for  the  precise  period,  which  elapsed  between  the  day 
irhen  the  price  of  the  first  parcel  should  have  been  settled,  and 
he  15th  of  July,  when  the  whole  price  was  paid  and  adjusted. 
(4.)  It  is  to  be  considered  whether  the  Account  No.  28  of 
urocess,  under  the  hand  of  Mr.  Sharpe,  the  defenders'  broker, 
Ices  not  prove  that  the  purchases  by  Bowie  and  Company  from 
he  defenders  were  separately  treated.  That  is  a  separate  docu- 
nent,  relative  to  the  second  sale  of  3000  bags  alone.  It  is 
proved  to  be  holograph  of  Sharpe — and  Bowie  swears  that  it 
ras  rendered  on  8th  August  1843.  It  was  for  the  jury  to  say 
f  this  is  not  equivalent  to  an  admission  by  the  broker  that  the 
previous  parcel  was  paid. 
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Melrosb         (5.)  No  counter  evidence  has  been  produced  by  the  defenders 
Hastii.      to  shew  on  what  footing,  or  on  what  account,  they  recelTed  the 
Feb-lTTsso.  payinents  of  21st  June   and  15th  July,  founded  on  by  the 
pursuers. 

(6.)  The  payment  of  the  price  by  Melrose  and  Company  to 
Bowie  and  Company,  of  the  761  bags  purchased  by  them,  seems 
quite  clear. 

The  present  case  is  not  ruled  by  the  case  of  Mein  v.  Bogh 
and  Company  (6  S.  and  D.  360)  referred  to  by  the  defendai 
That  was  a  mere  case  of  retention  as  between  the  original 
vendor  and  vendee,  for  an  undisputed  debt ;  whereas  the  pre- 
sent was  alleged  to  be  a  case  of  stoppage  in  transitu  asserted 
against  a  third  party,  over  goods  which  the  second  seller  had 
paid  for.  There  is  no  example  of  a  stoppage  in  transitu  being 
sustained  in  such  a  case. 

If  the  evidence  as  to  the  payment  to  the  defenders  by  Bowk 
and  Company  of  the  price  of  the  1533  bags  be  deemed  suffi- 
cient, it  would  be  conclusive  of  the  case.     But, — 

II.  Independent  of  the  state  of  the  fact  on  the  preceding 
point,  the  defenders  gave  Bowie  and  Company  an  unlimited 
order  of  delivery  on  Ferguson  and  Company,  the  registered 
owners  or  importers,  in  the  warehouse  books,  relative  to  the 
761  bags,  and  if  that  was  onerously  transferred  to  the  pursuers 
for  value,  and  acted  on  by  the  defenders'  agent,  it  will  be  the 
duty  of  the  jury  to  consider  the  circumstances,  and  if  satisfied 
with  the  evidence,  to  find  for  the  pursuers,  as  it  is  apprehended 
that  the  order  of  delivery  could  not  be  revocable  by  the  de- 
fenders. On  this  point,  the  facts  material  to  be  attended  to  in 
ascertaining  the  legal  rights  of  the  parties  are  these  : — 

"  (1.)  The  original  mandate  of  the  defenders  relative  to  these 
sugars,  was  in  unqualified  and  assignable  terms.  It  was  ad- 
dressed to  the  registered  holders,  and  desired  them  to  deliver 
the  bags  to  the  order  of  Messrs.  James  Bowie  and  Company. 

"  (2.)  Bowie  and  Company  annexed  their  transference  at  the 
bottom  of  the  original  order. 

"  (3.)  That  order  was  addressed  to  Ferguson  and  Company, 
and  to  them  alone,  as  they  alone  held  the  sugars.  These  were 
not  entered  in  Ferguson's  name  as  agent  for  Hastie  and  Com- 
pany, but  as  sole  importers. 
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**  (4.)  The  order  was  forthwith  entrusted  by  Seaton,  as  pur-     mileow 
suers'  agent,  to  Ferguson  and  Company,  and  left  with  them.      Hastu. 
This  proved  by  Seaton's  clerk,  McAllister,  who  also  proved  that  Feb."4i7850. 
Seaton  received  the  order,  dated  21  st  June,  from  Melrose  and 
Company,  and  took  it  to  Ferguson  and  Company,  and  left  it 
Mrith  them. 

•*  (5.)  This  instruction  to  the  agent  of  the  defenders,  was 
dquivalent  to  an  intimation  by  the  purchasers,  and  it  must  be 
presumed  that  the  transfer  was  known  to  them  through  that 
^ntleman.  But  they  never  objected  to  it.  On  the  contrary, 
they  acquiesced  in  it  for  above  three  months,  during  all  which 
\sme  Bowie  and  Company  were  solvent,  and  it  was  proved  that 
the  defenders  afterwards  gave  them  additional  credit  by  sales 
of  other  goods  to  them,  even  in  August  1843. 

•*  (6.)  The  order  of  delivery  to  the  pursuers  after  intimation 
to  Ferguson  and  Company,  was  acted  on  by  these  parties,  and 
delivery  given  to  the  pursuers'  agent  of  170  bags  out  of  761, 
w.,  about  one-fourth  of  the  whole,  and  it  is  proved  that  on  the 
portions  of  those  sugars  on  which  warehouse  rent  had  become 
due,  according  to  the  custom  of  the  warehouse,  rent  was  charged 
■gainst,  and  paid  by  the  pursuers  to  the  defenders'  agent. 

"  The  present  case  differs  from  the  late  precedent  of  M'Ewen 
tmd  Company  v.  Smithy  in  the  most  essential  points  ;  (1)  in  so 
fitr  as  the  sugars  were  registered  in  Ferguson  and  Company's 
name  alone ;  (2)  in  so  far  as  the  defenders  acquiesced  for  two 
months  in  the  intimation  to  Ferguson  and  Company  of  the  pur- 
suers' rights ;  and  (3)  in  so  far  as  the  defenders'  order  relative 
to  the  761  bags  was  acted  on,  and  as  delivery  was  given  of  a 
large  part  of  the  goods  in  pursuance  of  the  original  order  of  the 
defenders,  and  warehouse  rent  charged  against  the  pursuers. 

"  These  important  specialties  present  the  clearest  distinctions 
between  the  case  of  M'Ewen  and  Company  v.  Smithy  and  the 
present. 

"In  the  present  instance,  if  Ferguson  and  Company  had 
counter  claims  of  their  own  against  Hastie  and  Company,  which 
would  have  made  it  their  interest  to  prevent  the  latter  from 
^ttiug  the  goods,  they  would  certainly  have  retained  the  goods 
in  the  meantime  in  security  of  their  own  claims.  But  they 
prere  equally  entitled  and  bound  to  do  so  in  security  of  a  third 
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MM.B08B     party,  whose  right  bj  authority  of  Hastie  and  Company  was 
Hasth.      intimated  to  them,  and  acquiesced  in  for  upwards  of  three 
Fcb.^860.  nionths  before  the  bankruptcy. 

^^  In  all  these  circumstances,  his  Lordship  gave  it  as  his  o{H' 
nion,  in  point  of  law,  that  the  pursuers  were  wrongously  ob- 
structed by  the  defenders  when  they  proposed  to  remove  the 
sugars  now  in  dispute  to  their  own  premises/' 

The  defenders  excepted  to  this  charge,  generally;  and,iD 
particular,  ''  (1.)  In  so  far  as  his  Lordship  did  not  direct  the 
Jury,  in  point  of  law,  that  there  was  no  l^al  evidence  of  the 
price  of  the  goods  sold  on  the  15th  of  June  1843  haying  been 
fully  paid,  and  of  the  account  of  the  price  thereof  having  been 
separately  and  finally  settled  ; 

"  (2.)  In  so  far  as  his  Lordship  directed  the  Jury,  in  point 
of  law,  that  the  payment  of  the  price  of  the  1533  bags  of  sugars 
if  proved,  is  in  law  conclusive  of  the  case  against  the  defenders; 

"  (3.)  In  so  far  as  his  Lordship  did  not  direct  the  Jury,  in 
point  of  law,  that  assuming  that  the  whole  price  of  the  sugars 
sold  on  the  15th  June  was  paid,  the  defenders  had  notwith- 
standing a  right  of  retention  in  security  of  the  balance  remain- 
ing unpaid  of  the  price  of  the  sugars  sold  to  the  same  purdiaser 
on  the  1 7th  June. 

"  (4.)  In  so  far  as  his  Lordship  did  not  direct  the  Jury,  in 
point  of  law,  that  the  granting  indorsation  and  intimation  of 
the  delivery-order  of  15th  June,  were  not  sufficient  in  law  to 
operate  constructive  deUvery,  or  any  such  transference  of  right 
or  change  of  property  of  the  sugars  in  dispute  as  to  bar  the 
right  of  retention  pleaded  by  the  defenders." 

The  Jury  found  a  verdict  for  the  pursuers,  damages  £100. 

The  advising  of  the  bill  of  exceptions  was  delayed  until  the 
judgment  of  the  House  of  Lords,  in  the  case  of  M'Bwen  and 
Company  v.  Smith  and  Company.  In  that  case,  the  interlocutor 
of  the  Court  of  Session  was  affirmed,  and  the  present  case  hav- 
ing been  put  out  for  advising, — 

Lord  President  Boyle. — Judgment  has  now  been  pronounced 
in  the  House  of  Lords,  in  the  case  of  M'Ewen  and  Company  t. 
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nith  and  Company^  and  we  have  before  us  the  grounds  of  the  melrosr 
igment ;  which  was  to  the  effect  that  nothing  that  had  there  Hastib. 
ken  place,  was  at  all  sufficient  to  constitute  delivery,  in  re-  Pebf^Tis^o. 
ect,  no  intimation  had  been  made  to  the  present  custodier  of 
e  sugars,  the  keeper  of  the  bonded  warehouse.  It  is  equally 
jar  that  their  Lordships  paid  no  regard  to  the  doctrine  of 
)ppage  in  transitu.  They  founded  on  the  fact  that  no  com- 
unication  had  passed  between  the  keeper  of  the  warehouse 
id  M'Ewen  and  Company.  That  being  the  case,  and  putting 
fair  construction  on  the  charge  of  the  learned  Judge,  and 
eing  what  has  now  been  finally  determined  by  the  House  of 
ords,  I  must  be  for  allowing  the  exception. 
I  am  quite  aware  that  two  points  have  been  taken  in  the 
large,  either  of  which  would  be  sufficient  to  gain  a  verdict  for 
16  pursuers.  One  is,  that  there  was  evidence  that  the  price 
ad  been  paid,  and  the  other  is  a  clear  indication  of  his  Lord- 
hip's  opinion  in  point  of  law,  that  there  had  been  sufficient 
lelivery.  Now,  it  is  somewhat  unfortunate  that  the  verdict  is 
i  general  verdict.  It  leaves  it  in  doubt  on  which  limb  of  the 
Aarge  the  Jury  proceeded.  Such  being  the  state  of  the  case, 
i  necessarily  follows  that  there  should  be  a  new  trial.  For  I 
lee  that  the  judgment  in  M'Ewen's  case,  decided  that  no  com- 
munication had  been  there  made  to  the  parties  who  were  the 
proper  custodiers  of  the  goods  ;  and  the  intimation  in  that  case 
was  made  to  the  importing  agent,  the  same  party  to  whom  it 
iras  made  here.  I  am  therefore  of  opinion,  that  that  would  be 
X  sufficient  ground  for  allowing  the  exception.  On  the  whole, 
[  am  of  opinion,  that  we  are  under  the  necessity  of  allowing  a 
new  trial. 

Lord  Mackenzie. — I  am  of  the  same  opinion.  I  think  we 
u«  under  the  necessity  of  sustaining  some  of  these  exceptions, 
larticularly  the  last.  I  think  that  exception  is  good ;  and 
funking  that,  it  is  unnecessary  for  me  to  go  further.  Even  if 
could  abstract  from  this  particular  exception,  and  look  to  the 
eneral  charge,  I  would  be  compelled  to  say  with  your  Lordship, 
liat  the  pursuers  got  their  verdict  upon  a  direction  from  the 
residing  Judge,  that  they  were  in  the  right,  while,  in  point  of 
ict,  they  were  in  the  wrong.     I  could  never  see  that  this  was 


656  CONTRACT  OF  SALB. 

Melrose     a  case  in  which  the  doctrine  of  stoppage  in  tratuntu  applied.  I 
Hastib      thought  all  along,  that  it  was  a  case  to  be  decided  according  to 
Feb-lTisso.  ^^^  ordinary  principles  of  Scotch  law,  relative  to  the  transmis- 
sion of  movable  property.     A  seller  may  refuse  delivery  of  goods 
until  he  gets  payment,  or  until  something  has  been  done  eqmTa- 
lent  to  a  transmission  of  the  property. 

In  this  case,  what  was  done  was  just  this ; — The  property  was 
in  the  hands  of  Alan  Ker  and  Company,  in  a  bonded  cellar  be- 
longing to  them,  and  no  intimation  of  the  transference  was  made 
to  them.     There  was  only  an  indorsation  by  Bowie  and  Clom- 
pany  on  the  delivery-note,  shewn  to  the  importing  agent    R 
is  said  this  indorsation  was  a  symbolical  delivery.     If  it  had 
been  handed  over  to  Ker  and  Company,  it  might  have  passed 
the  property ;  but  the  intimation  was  made  to  Ferguson  and 
Company,  who  were  only  the  importing  agents  ;  and  I  nerer 
heard  of  property  being  passed  by  intimation  to  an  importing 
agent,  who  was  not  the  actual  custodier.     If  the  agent  who 
acted  for  the  seller  had  gone  to  the  bonded  warehouse,  and 
there  made  deUvery  to  the  purchaser,  or  got  a  change  made  it 
the  books  of  the  keeper  of  the  bonded  cellar,  that  would  haw 
been  another  case.     But  I  see  nothing  more  than  an  entiy  in 
his  own  books.     I  cannot  see  that  Ferguson  and  Company  vere 
anything  more  than  the  importers'  agents.     It  is  said  ^ 
Ferguson  and  Company  ought  to  be  looked  upon  as  the  actal 
proprietors,  because  their  name  alone  appeared  in  the  boob  of 
Ker  and  Company.     But  it  was  not  so.     They  were  neither 
custodiers  nor  proprietors,  but  mere  interposed  agents. 

Lord  Fullerton. — I  am  entirely  of  the  same  opinion.  There 
is  not  the  slightest  doubt  that,  after  the  judgment  of  the  House 
of  Lords  in  M'Ewens  case,  we  must  give  effect  to  this  last  ex- 
ception. In  short,  the  proposition  laid  down  by  the  majority 
of  your  Lordships,  that  nothing  would  change  the  ownership  rf 
the  goods,  short  of  actual  deaUng  with  them  in  the  hands  of  the 
proper  custodier,  has  been  finally  fixed  by  the  House  of  Lordi 
In  the  former  case  some  of  the  Judges  were  disposed  to  take 
the  other  view,  because  Alexander,  who  was  the  agent,  had 
madie  a  sort  of  indorsation  on  the  delivery-order,  and  that  in- 
dorsation having  been  granted  by  the  seller's  agent,  might  be 
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delivery  by  the  original  seller  himself.     That  case  was     Mklrosi 
r  than  the  present,  for  here  nothing  at  all  was  done,      Hastie. 
the  intimation  to  the  importing  agent ;  and  it  is  now  Feb.~i86o. 
that  intimation  to  an  importing  agent  cannot  be  con- 
equivalent  to  actual  transference  of  the  property. 
I  regard  to  the  other  exceptions,  it  is  very  inconvenient 
anything,  because  we  cannot  say  how  the  Jury  dealt 
lat  part  of  the  charge.     It  was  a  mere  hypothetical 


counsel  for  the  defenders  moved  the  Court  to  sustain 
er  exceptions,  but  their  Lordships  held  it  to  be  uqneces- 
discuss  them. 

Court  sustained  the  last  exception,  and  allowed  a  new 
serving  the  question  of  expenses. 


he  English  case  oiStoveld 
38,  aupra,  p.  205,  it  was 
imt  where  the  original 
d  assented  to  a  sub-sale 
iginal  purchaser,  his  right 
id  of  stoppage  in  transitu 
eby  lost,  and  this  on  the 
that  by  such  assent  the 
eller  recognised  the  trans- 
e  property  in  the  article 
le  sub-vendee.  The  chief, 
le  sole  difficulty  in  the 
M^Ewen  v.  Smith  was, 
the  intimation  of  the 
bo  the  importing  agent  of 
nal  seller  was  equivalent 
timation  to  the  original 
iself,  and  to  an  assent  by 
le  sub-sale.  TTiis  point, 
appears  to  be  satisfec- 
posed  of  by  Lord  Chan- 
I. 


OELLOR  CoTTBNHAM,  who  obscrved, 
— "  Mr.  Alexander  had  no  autho- 
rity whatever  beyond  that  which 
the  first  note  gave.  He  had  no 
authority  to  give  a  better  title  to 
the  second  vendee  than  the  first 
delivery-note  authorized  him  to 
give  to  the  first  vendee.  And  this 
note  cannot  be  considered  as  a 
dealing  between  the  vendors  and 
the  second  vendee,  because  in  fact 
there  was  no  communication  be- 
tween them." 

2.  The  right  of  the  seller  in 
England  to  retain  the  goods  sold 
when  the  price  is  not  paid,  is  a 
proper  right  of  lien,  for  by  the 
completion  of  the  contract  the 
property  in  the  ailicle  is  passed 
from  the  seller  to  the  purchaser. 
By  the  law  of  Scotland,  however, 
2t 
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the  completion  of  the  contract 
does  not  pass  the  property  from 
the  seller  to  the  purchaser  until 
delivery  has  taken  place.  The  sel- 
ler's right  to  retain  cannot  there- 
fore be  properly  called  a  right  of 
lien,  for  that  right  implies  the 
property  being  in  one  person  and 
the  possession  in  another.  The 
seller's  right  in  the  goods  before 
delivery  is  therefore  a  right  of 
property  subject  to  an  obligation 
to  deliver,  and  resembles  more  the 
seller's  right  in  England  when  the 
contract  of  sale  is  incomplete,  as 
when  something  is  required  to  be 
done  to  identify  the  article  sold. 


This  important  difference  in  the 
two  systems  requires  to  be  ckariy 
kept  in  view,  because  important 
consequences  result  from  it,  u 
will  appear  in  the  imme^telf 
succeeding  cases,  where  it  me 
held,  that  in  virtue  of  the  right  of 
property  remaining  in  the  fldkr 
until  delivery  has  taken  place,  hb 
right  to  retain  the  article  bM  ii 
not  limited  merely  to  secoiing 
payment  of  the  price,  but  tkt 
even  where  the  price  has  been 
paid,  he  is  entitled  to  retain  in 
security  of  obligations  which  the 
purchaser  is  unable  to  impfe- 
ment 


Where  a  purchaser  becomes  bankrupt^  tiie  seller,  in  virtue  of  his  uwK- 
vested  right  of  ownership,  may  retain  goods  paid  for  biU  unddiverei, 
in  satis/action  of  a  prior  debt  due  to  him  by  the  purchaser. 


I.— MEIN  V.  BOGLE. 


S. 
6  Shfiw  3C0. 


Jan.  17, 1828.  On  the  20th  and  27th  of  June  and  22d  of  August  1823, 
Bogle  and  Company,  merchants  in  Glasgow,  sold  to  John  Lan- 
dale  and  Company,  also  merchants  there,  three  lots  of  sugar, 
of  which  they  received  delivery,  but  did  not  pay  the  price.  On 
the  2d  of  September  they  purchased  another  lot  at  the  price  of 
£798,  Is.  6d.,  which  was  to  be  paid  in  cash.  To  account  of 
the  prico  of  this  last  lot  Landale  and  Company  paid  £765, 
leaving  a  balance  upon  this  transaction  of  £33,  Is.  64  This 
lot,  however,  was  not  delivered,  and  it  remained  in  the  posses- 
sion of  Bogle  and  Company  when  the  estates  of  Landale  and 
Company  were  sequestrated,  on  the  19th  of  September.  The 
total  price  of  the  four  lots  of  sugar  amounted  to  £l769,  9s.  7A; 
and,  after  deducting  the  above  payment  of  £765,  there  remained 
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ue  to  Bogle  and  Company  £1004,  98.  7d.     Mein,  having  been        Mbik 
lected  trustee  on  the  estate  of  Landale  and  Company,  brought      boo'li. 
a  action  before  the  Magistrates  of  Glasgow  against  Bogle  and  jan.  nri828. 
ompany  for  delivery  of  the  last  lot  of  sugars,  or  otherwise  to 
ly  to  him  the  value  thereof. 

In  defence,  Bogle  and  Company  maintained  that  they  were 
atitled  to  hold  these  sugars  in  security  and  payment  of  the 
alance  remaining  due  to  them.  The  Magistrates  appointed 
liem  to  state  in  a  condescendence  "  whether  they  aver  and 
rill  undertake  to  prove  that  the  sale  of  sugars,  which  forms  the 
ubject  of  the  libel,  was  not  a  sepamte  and  distinct  contract  or 
ransaction  forming  a  whole  of  itself,  but  merely  a  part  of  a 
leries  of  transactions  of  mutual  debit  and  credit  constituting  an 
locount-current,  to  be  settled  by  payment  of  a  balance  after  the 
lapse  of  the  stipulated  credits,  or  ordinary  period  of  dealing." 

They  accordingly  lodged  a  condescendence,  in  which  they 
admitted  ''  that  the  sale  was  a  separate  and  distinct  transaction 
between  the  parties,  so  far  as  the  mere  contract  of  sale  was  con- 
oenied  f  but  they  also  stated  that  the  contract  had  not  been 
csompleted  by  delivery  or  full  payment  of  the  price.  The  Magis- 
twtes,  after  finding  that  the  parties  were  agreed  as  to  the  facts, 
^pointed  them  to  lodge  memorials,  arguing  "  shortly  the  point 
rflaw,  whether  the  defenders  are  entitled  to  withhold  perform- 
ance of  their  obligation  ad  factum  prcestandum,  until  the  pur- 
suer and  his  cedents  fulfil  the  obligation  adsolvendum  previously 
incumbent  on  them  ;  in  other  words,  whether  the  defenders  are 
ntilled  to  set  off  their  personal  obligation  of  delivery  against 
he  personal  obligation  of  payment  incumbent  on  the  pursuer's 
edents,  to  the  effect  of  extinguishing  pro  tanto  the  reciprocal 
bligations ;  as  also  to  specify  any  authorities  on  which  they 
lay  found.'^  Thereafter,  on  advising  these  memorials  "on 
lie  points  of  law  involved  in  the  case,"  the  Magistrates  sus- 
liiied  the  defences,  and  assoilzied  Bogle  and  Company,  with 
ipenses. 

Mein  having  brought  an  advocation,  the  Lord  Ordinary 
spelled  the  reasons,  remitted  the  cause  simpliciter,  and  found 
Kpenses  due.  Against  this  judgment  Mein  reclaimed,  and  in 
ipport  of  the  reclaiming  note, 


660  CONTRACT  OF  8ALB. 

Mmi  Pleaded  for  the  Pursuer. — ^This  is  a  pure  question  of  law, 

BoouL  as  the  parties  are  agreed  on  the  facts.  It  is  true  that  Landak 
jftn.li7~i828.  ^^d  Company  had  several  transactions  with  Bogle  and  Com- 
pany, and  that  there  was  an  account-current  between  them ; 
but  this  was  a  separate  and  independent  transaction.  The 
payment  which  had  been  made  was  the  price  of  the  goods  in 
question ;  and  therefore  the  creditors  of  Landale  and  Compuiy 
were  entitled  to  delivery,  as  the  counter-part  of  the  contract^ 
without  reference  to  the  state  of  the  account-current  U^bm 
had  been  no  bankruptcy,  it  was  clear  that  Bogle  and  Compuij 
could  not  have  retained  the  sugars  in  security  of  their  accoanl* 
current,  because  it  was  admitted  that  this  sale  was  entirdj 
unconnected  with  the  previous  ones.  But  the  element  of  bank- 
ruptcy could  be  of  no  avail  in  this  question.  It  might  hare 
been  of  importance  if  Bogle  and  Company  had  become  bankrupt 
with  the  sugars  in  their  possession,  and  if  we  had  been  daiming 
them  from  the  creditors  of  that  Company.  In  that  case  the 
interest  of  third  parties  would  have  intervened,  and  we  oouM 
only  have  claimed  on  the  estate  of  Bogle  and  Company  for  the 
price  which  we  had  paid.  But  here  the  question  was  with 
Bogle  and  Company  themselves,  so  that  the  rights  of  third 
parties  did  not  interfere,  and  they  were  under  an  express  oUi- 
gation  to  deliver  the  sugars.  It  is  said,  however,  that  while  we 
have  a  personal  claim  for  delivery,  they,  on  the  other  hand, 
have  a  personal  claim  for  payment  of  their  balance,  and  that 
they  are  entitled  to  retain  in  security  of  it.  But  these  chnms 
are  not  homogeneous  ;  the  one  is  a  claim  cui factum  prtBstandmn, 
and  the  other  is  that  of  a  debt.  It  is  clear,  therefore,  that  there 
are  no  termini  hdbiks  for  the  plea  maintained  on  the  other  ade. 
Besides,  there  is  a  manifest  distinction  between  this  and  the 
other  cases  which  have  hitherto  occurred.  Here  Bogle  and 
Company  claim  a  right  of  lien  in  security  of  a  prior  deht; 
whereas  in  the  other  cases  the  security  was  claimed,  and  effect 
given  to  it,  in  regard  to  debts  subsequently  contracted  The 
principle  on  which  these  cases  was  decided  was,  that  credit 
must  be  held  to  have  been  given  on  the  fiuth  of  the  creditor 
having  a  right  of  retention  over  goods  previously  in  his  pos- 
session. But  here  the  debt  in  security  of  which  the  present 
claim  was  made,  had  been  contracted  without  reliance  upon 
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y  right  of  retention,  so  that  the  principle  of  these  cases  could       Mmn 
t  apply.  BooLx. 

Jan.  17, 1828. 

Jamesok,  for  Bogle  and  Company,  after  mentioning  that  in 
is  case  the  whole  price  had  not  been  paid — that  no  order  of 
livery  or  possession  had  been  given — that  consequently  Lan- 
le  and  Company  could  not  have  demanded  delivery,  and  that 
>gle  and  Company  remained  undivested  proprietors,  was 
>pped  by  the  Court,  who  adhered  to  the  Lord  Ordinary's 
^rlocutor. 

Lord  Gillies. — The  fact  of  the  full  price  not  having  been 
id  is  sufficient  to  decide  the  case,  because  Landale  and  Com- 
XLjy  at  the  date  of  their  bankruptcy,  could  not  have  demanded 
issession  of  the  goods.  But,  independent  altogether  of  that 
ecialty,  I  am  clear  that  upon  general  principles  Bogle  and 
)mpany  had  a  right  to  hold  the  goods  in  security  of  the 
Jance  due  to  them,  and  therefore  I  concur  in  the  interlocutor 
the  Lord  Ordinary. 

So  long  as  the  goods  remained  undelivered  the  property  re- 
euned  untransferred,  and  although  Bogle  and  Company  would 
»t  have  been  justified  in  refusing  delivery,  or  retaining  the 
kkLs  in  security  of  the  prior  debt  due  to  them,  if  Landale 
id  Company  had  continued  solvent,  still,  the  moment  a  bank- 
ptcy  took  place  they  were  entitled  to  retain  possession  of  the 
Kxlfl,  the  property  of  which  had  never  passed  from  them,  in 
cnrity  of  the  claim  they  had  against  Landale  and  Company. 

The  other  Judges  expressed  the  same  opinion,  and  the  re- 
»rter  was  desired  by  the  Court  to  state  that  they  did  not  mean 
rest  their  judgment  upon  the  specialty,  but  upon  the  general 
ound  that  Bogle  and  Company  had  a  right  of  retention  over 
e  sugars  in  security  of  the  balance  due  to  them. 
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II.— MELROSE  V.  HASTIE. 


March  7, 1861.      On  15th  June  1843,  James  Bowie  and  Company  purchased 
~^        from  Robert  Hastie  and  Company  1533  bags  of  sugar,  then 

13  Duniop  880.  lying  in  a  bonded  warehouse  at  Greenock,  belonging  to  Akn 
Kerr  and  Company.  The  sugars  were  entered  in  Kerr's  books 
as  belonging  to  Duncan  Ferguson  and  Company  of  Greenock, 
who  were  the  importing  agents  of  Hastie  and  Company. 

Bowie  and  Company  obtained  from  Hastie  and  CompaDj  a 
delivery-order  in  the  following  terms: — "Glasgow,  15th  June 
1843.  Messrs.  Duncan  Ferguson  and  Company,  Greenock,— 
Gentlemen,  you  will  please  deliver  to  the  order  of  Messrs.  James 
Bowie  and  Company  1526  bags  (seven  damaged,  making  ia  ill 
1533  bags)  sugar,  ex  Eliza  Leishman  from  Mauritius,  and  uncb^ 
stated."  On  16th  June  Bowie  and  Company  sold  761  bags  to 
Andrew  Melrose  and  Company,  and  got  a  separate  order  for 
delivery  of  these  bags  in  the  following  terms  : — "  Glasgow,  15th 
June  1843.  Messrs.  Duncan  Ferguson  and  Company, — Gen- 
tlemen, please  deliver  in  bond  to  the  order  of  Messrs.  James 
Bowie  and  Company,  the  undernoted  761  bags  of  Mauritius 
sugar,  ex  Eliza  Leishman  at  Mauritius."  Endorsed,  "  DeliTer 
to  the  order  of  Messrs.  Andrew  Melrose  and  Company,  GreenocL 
(Signed)  James  Bowib  &  Co.,  Greenock."  To  each  of  these  de- 
livery-orders there  was  appended  a  note  distinguishing  the  bags 
to  be  delivered,  by  marks  and  numbers.  Melrose  and  Compaoy 
immediately  deliveied  the  order  in  their  favour  to*  Ferguson 
and  Company,  to  whom  it  was  addressed,  but  they  did  not 
intimate  it  to  Kerr  and  Company,  the  keepers  of  the  bonded 
warehouse.  Their  agent  obtained  delivery  of  170  bags.  The 
rest  of  the  sugar  remained  in  the  warehouse. 

On  the  1 7th  of  June,  Bow^ie  and  Company  made  a  second 
purchase  of  sugars  from  Hastie  and  Company.  They  made  a 
third  purchase  in  August.  Several  payments  were  made  by 
them  on  account  of  these  sugars,  but  at  the  date  of  their  seques- 
tration, in  September  1843,  they  wore  indebted  to  Hastie  and 
Company  upwards  of  £4000.  Hastie  and  Company  clairaeJ 
a  right  to  retain  the  .591  bags  of  the  first  parcel  still  remaining 
in  the  bonde<l  warcliouso,  in  security  of  their  debt. 


V* 
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In  these  circumstances  Melrose  and  Company  raised  the  pre- 
sent action  of  damages  against  Hastie  and  Company.     The      Eajkol 
following  issue  was  sent  to  trial : —  MatthTTissi. 

^'It  being  admitted,  that  on  or  about  15th  June  1843,  the 
iefenders,  Robert  Hastie  and  Company,  sold  to  James  Bowie 
ind  Company,  merchants  in  Glasgow,  761  bags  of  sugar  or 
Jiereby ; 

*^  And  it  being  admitted,  that  on  or  about  the  same  date  the 
taid  James  Bowie  and  Company  sold  to  the  pursuers  the  said 
761  bags  of  sugar  or  thereby  ; 

"  Whether  the  defenders  wrongfiilly  prevented  or  obstructed 
lie  pursuers  in  removing  591  bags  of  the  said  sugars,  or  any 
Mut  thereof,  from  the  bonded  warehouse  in  which  they  were 
leposited,  to  the  loss,  injury,  and  damage  of  the  pursuers  ? 

*' Damages  laid  at  £100/' 

The  Jury  returned  a  verdict  for  the  pursuers ;  but  a  bill  of 
exceptions  waa  presented  by  the  defender  against  the  ruling  of 
;he  presiding  Judge — that  intimation  of  the  delivery-order  to 
Ferguson  and  Company,  the  importing  agents,  was  sufficient 
ntimation  of  the  sale  to  transfer  the  property  to  Melrose  and 
[)ompany.  The  Court  allowed  the  exception,  and  held  that 
ntimation  ought  to  have  been  made  to  Eerr  and  Company,  the 
ictual  custodiers  of  the  sugar. 

A  new  trial  was  allowed,  which  took  place  before  Lord 
DcorDREKNAN  and  a  Jury  on  21st  March  1850.  The  same  facts 
irere  elicited  as  at  the  former  trial,  but  the  defenders  now  ad- 
nitted  that  the  first  parcel  of  sugars,  of  which  the  sugars  in 
lispute  formed  a  part,  had  been  fully  paid  for  by  Bowie  and 
Company,  and  the  transaction  finally  settled,  on  14th  July  1843, 
ome  time  before  the  banki*uptcy  of  these  parties. 

The  Jury  found  a  verdict  for  the  defenders. 

The  case  now  came  before  the  Court  on  the  following  excep- 
ioDS  against  the  rulings  of  the  presiding  Judge  : — 1.  That  his 
jordship  directed  the  Jury  that  there  was  in  this  case  no  de- 
i?ery,  actual  or  constructive,  of  the  591  bags  of  sugar,  and 
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MiLBon  nothing  proved  in  evidence  to  bar  Hastie  and  Company  from 
HAtTOL  retaining  these  sugars  for  the  balance  due  by  Bowie  and  G<mi' 
iittrchTTissi.  pany  to  them ;  and,  2.  That  his  Lordship  directed  the  Jury 
that  the  circumstance  of  Melrose  and  Company  having  placed 
the  delivery-note,  with  the  indorsation  in  their  favour,  in  the 
hands  of  Duncan  Ferguson  and  Company,  and  its  having  beeo 
acted  upon  by  partial  removal  of  the  sugars,  did  not  affect  the 
right  of  retention  on  the  part  of  Hastie  and  Company. 

Pleaded  for  the  Pursuers. — ^There  was  no  authority  for 
the  doctrine  that  a  party  who  had  sold  goods  deposited  in  a 
warehouse,  who  had  given  a  delivery-order  for  these  goods,  and 
who  had  received  their  price,  was  entitled  to  stop  effect  of  thtt 
order  against  a  third  party  who  had  bought  the  goods  and  paid 
their  price.  It  was  quite  irrelevant  that  the  goods  for  whid 
retention  was  claimed  were  of  the  same  description,  and  formed 
part  of  the  same  cargo,  as  the  goods  sold.  The  claim  <^  the 
defenders  was  just  a  claim  of  retention,  in  respect  of  a  general 
balance,  and  the  authorities  afforded  no  countenance  to  socha 
claim.  The  passage  from  1  BeU  212,  to  which  the  defenders 
referred,  was  applicable  only  to  the  case  of  goods,  the  price  of 
which  had  not  been  paid.  In  like  manner,  in  the  case  of 
M'-Ewen  v.  Smith,  6  BeWs  App.  Cases,  340,  the  price  of  the 
goods  of  which  retention  was  claimed  had  not  been  paid.  Tbe 
case  of  Mein  v.  Bogle,  6  S,  and  D.  360,  was  also  different;  for 
in  that  case,  1st,  No  delivery-order  had  been  granted;  and, 
2d,  The  goods  were  still  in  the  hands  of  the  first  purchaser,  so 
that  the  right  of  no  third  party  was  affected.  The  pursuers 
were  entitled  to  rely  upon  the  delivery-order  granted  by  the 
defenders,  and  there  was  no  principle  upon  which  the  bank- 
ruptcy of  Bowie  and  Company  could  be  allowed  to  defeat  that 
reliance.  The  order  had  been  granted  on  payment  of  the  foD 
price,  and  the  defenders  had  no  title  to  retract  it.  This  was 
not,  properly  speaking,  a  case  of  retention  ;  for  in  a  proper  case 
of  retention  all  that  the  sellers  had  to  do  was  to  refuse  delivery, 
but  here  they  had  also  to  retract  an  order  granted  by  them* 
and  which  had  been  partly  acted  upon.  The  defenders  could 
not  plead  ignorance  of  the  pursuers'  right,  which  had  been  in- 
timated to  their  own  agent.     In  the  whole  circumstances  of  the 
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case,  it  must  be  held  that  there  had  been  complete  constructive     Muaoa 
delivery  to  the  pursuers.  HAsim 

March  7, 186 

Pleaded  for  the  Dbfendebs. — There  was  no  delivery  of  the 
sugars  in  question  to  the  pursuers ;  and  there  having  been  no 
delivery,  the  defenders  were  entitled  to  retain  the  sugars  in 
question.  It  was  unnecessary  to  refer  to  the  prior  cases,  such 
as  Auldy.  Holly  June  12,  1811,  and  M'Ewen  v.  Smithy  fixing 
that  the  granting  of  a  delivery-order,  and  its  being  partially 
acted  upon,  did  not  constitute  delivery ;  because  it  had  been 
fixed  under  the  former  bill  of  exceptions  in  this  case,  that  there 
had  been  no  delivery  of  the  sugars  by  Hastie  and  Company, 
either  actual  or  constructive.  There  having  been  no  delivery, 
the  defenders  were  entitled  to  retention.  The  sugars  were  in 
the  possession  of  the  defenders.  It  made  no  difierence  that 
Kerr  and  Company  were  in  the  actual  or  corporeal  possession 
of  them,  because  they  held  them  for  the  defenders.  It  could 
not  be  denied  that  the  defenders  were  in  possession  before  the 
sale  ;  and  as  nothing  could  divest  them  of  the  possession  except 
delivery,  actual  or  constructive,  and  as  no  delivery  of  any  sort 
had  taken  place  here,  the  possession  still  remained  in  the  de- 
fenders, who  were  entitled  to  retain  it  against  the  purchaser, 
uid  all  deriving  right  through  him,  until  they  were  satisfied  for 
everything  due  to  them  by  the  purchaser.  But  it  was  argued 
that  when  goods  were  paid  for,  but  not  delivered,  and  other 
goods  were  delivered,  but  not  paid  for,  it  was  incompetent  to 
retain  the  goods  paid  for,  to  secure  the  price  of  the  unpaid 
goods.  That  argument  was  founded  upon  an  attempt  to  assimi- 
late the  right  of  retention  to  the  right  of  lien.  But  these  rights 
were  essentially  different.  A  man  has  retention  over  his  own 
goods,  but  he  has  no  lien  over  them.  In  England,  where  the 
contract  of  sale  passes  the  property,  the  right  of  lien  secures 
the  seller  ;  but  in  Scotland,  where  the  property  is  not  passed 
until  delivery,  the  seller's  security  is  the  right  of  retention. 
The  right  of  lien  arises  out  of  some  special  transaction,  and 
refers  to  the  rights  of  parties  as  arising  out  of  that  transaction. 
But  retention  is  a  far  more  extensive  right,  resting  upon  the 
general  consideration  of  equity,  that  the  one  party  is  not  bound 
to  performance  of  his  obligation,  unless  the  other  party  is  able 
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Mkleobe  and  ready  to  perform  his  counter  obligation.  3  Ersk.  420 ; 
ha^ib.  Harper  v.  Fatikk,  BeWs  Cases,  440.  Here  there  was  on  the 
March7"i86i.  ^°®  hand  a  debt  due  by  Bowie  and  Company,  and,  on  the  other 
hand,  they  had  a  claim  for  delivery  of  goods.  They  had  no 
claim  of  property,  but  a  mere  personal  claim  for  deUTerj. 
There  was  thus  a  concourse  of  two  personal  obligations,  arising 
out  of  different  contracts.  The  case  of  Mein  v.  Boffk  was  de- 
cided agreeably  to  these  principles.  It  was  no  doubt  true  that 
no  delivery-order  had  been  granted  in  that  cafle,  but  that  spe- 
cialty was  immaterial,  as  the  goods  were  in  possession  of  the 
seller  himself,  and  no  delivery-order  could  have  strengthened 
his  obligation  to  deliver.  It  had  been  said  that  Mr.  Bell  in  his 
Principles,  sec.  1431,  had  intimated  an  opinion  adverse  to  this 
doctrine  ;  but  it  would  appear  that  there  was  no  foundation  {(nr 
that  observation.  In  his  Illustrations  he  quoted  Mein  y.  Book 
as  an  authoritative  decision,  without  intimating  any  dissent  from 
it.  In  that  case  the  question  arose  with  the  legal  assignees  of 
the  purchaser,  and  it  was  therefore  authority  for  holding  that 
the  plea  of  retention  was  maintainable,  not  only  against  the 
purchaser  himself,  but  against  his  assignee,  qui  utitur  jure 
auctoris.  The  right  of  the  seller  could  not  be  taken  away  by 
a  transaction  between  the  buyer  and  a  third  party,  of  which  the 
seller  knew  nothing. 

At  the  first  hearing  of  the  case,  the  Court  were  equally 
divided,  the  Lord  President  and  Lord  Mackenzie  being  for 
disallowing  the  exceptions,  while  Lords  Fullerton  and  Cun- 
INGHAMB  were  for  allowing  them.  Three  Judges  of  the 
Second  Division  were  accordingly  called  in,  and  the  case  was 
reheard. 

Lord  President  Boyle. — After  hearing  a  full  argument  from 
counsel,  we  took  time  to  deliberate  on  our  judgment,  whether 
the  exceptions,  which  are  two  in  number,  to  Lord  Dundrenna>''s 
charge  on  the  trial  of  this  case  for  the  second  time,  ought  or 
ought  not  to  be  allowed. 

The  precise  objections  taken  to  the  charge  must  be  carefully 
attended  to,  having  reference,  no  doubt,  to  the  nature  of  the 
case,  the  issue  sent  to  trial,  all  the  evidence  in  reference  to 
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which  the  charge  was  delivered,  and  the  admissions  of  the  de-     Meirobb 
fenders  as  appearing  on  the  face  of  the  bill  of  exceptions.  Hastm. 

In  general,  it  appears  that  on  the  15th  of  June  1843  Bowie  Mait^T^issi. 
and  Company  purchased  from  Hastie  and  Company,  the  de- 
fenders in  this  action,  1533  bags  of  Mauritius  sugar,  for  cash, 
or  payment  within  fourteen  days,  that  sugar  having  been  im- 
ported from  Mauritius,  and  then  lying  in  the  bonded  cellar  of 
Alan  Kerr  and  Company  at  Greenock,  and  entered  in  the  name 
of  Ferguson  and  Company,  but  who,  in  point  of  fact,  were 
merely  the  importing  agents  for  Hastie  and  Company,  and  not 
truly  themselves  the  owners  of  the  sugar. 

That  state  of  the  fact  I  hold  is  sufficiently  established  by  the 
evidence  of  Kerr,  the  warehouse  keeper,  as  well  as  by  written 
documents  produced  at  the  trial. 

Of  the  above  mentioned  quantity  of  1533  bags  of  sugar,  so 
purchased  by  them  from  Hastie  and  Company  on  the  16th  June 
1843,  Bowie  and  Company  sold  761  bags  to  Melrose  and  Com- 
pany, the  pursuers  of  this  action,  at  the  nett  price  of  £1799, 
after  deducting  the  duties;  and  after  making  that  purchase, 
Bowie  and  Company  obtained  from  Hastie  and  Company  an 
order  of  delivei-y  in  the  following  terms,  addressed,  not  to  the 
keeper  of  the  bonded  cellar  where  the  sugars  lay,  but  to  Fer- 
guson and  Company,  their  agents  in  Greenock — (reads).  This 
order  Bowie  and  Company,  after  the  sale,  indorsed  thus — "  De- 
liver to  the  order  of  Messrs.  Andrew  Melrose  and  Company,^^ — 
which  shewed  that  the  sugars,  though  entered  in  name  of  Fer- 
guson and  Company  in  the  warehouse  books,  were  the  property 
^f  Hastie  and  Company. 

It  is  also  proved,  as  well  as  distinctly  admitted  on  the  face 
^f  the  bill  of  exceptions,  that  Bowie  and  Company  paid  to 
Hastie  and  Company  the  price  of  these  1533  bags,  and  that 
Melrose  and  Company  paid  Bowie  and  Company  the  price  of 
^ese  761  bags  of  sugar,  by  a  bill  and  cash,  on  the  26th  of  Juno 
^843,  three  months  before  their  bankruptcy. 

But  it  is  also  an  established  fact  in  the  case  that  Bowie  and 
company  made  a  second  purchase  of  part  of  the  same  cargo  of 
"Mauritius  sugar  in  bags,  from  Hastio  and  Company,  on  the  1 7th 
^f  June  1 843,  only  two  days  after  the  first  one,  and  also,  as  is 
^id,  a  third  purchase,  the  nett  price  of  which,  after  deducting 
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MuEosB  duties  and  discount,  was  £5011,  19s.  8d. ;  and  though  some 
HAran.  payments  had  been  made  by  Bowie  and  Company,  there  still 
[ardbTT^iSdi.  I'omained  due  by  them  to  Hastie  and  Company,  at  the  date  of 
their  bankruptcy,  a  balance  of  £4000,  arising  out  of  those 
sales  of  sugar,  that  had  composed  part  of  the  same  cargo,  sold 
to  the  same  parties,  Bowie  and  Company,  who  had  become 
bankrupt. 

Now,  all  that  was  done  by  Melrose  and  Company  after  ob- 
taining the  indorsed  order  of  delivery  of  the  761  Imgs  was  to 
intimate  it,  through  their  agent  Mr.  Seaton,  to  Messrs.  Ferguson 
and  Company,  by  presenting  to  them  the  delivery-order,  and 
obtaining  lockers'  notes  or  orders  shewing  that  the  duties  were 
paid,  and  they  then  obtained  delivery  of  various  parcels  of  the 
sugar,  at  different  times,  to  the  amount  of  170  bags  or  more, 
leaving  591  undelivered  on  26th  September  1843,  the  date  of 
Bowie  and  Company's  sequestration. 

In  this  situation  of  matters — ^but  no  intimation  by  Bowie  and 
Company,  or  by  Melrose  and  Company,  of  their  purchase  of  the 
above  sugars  having  been  made  to  the  keeper  of  the  bonded 
warehouse  at  Greenock — on  the  occurrence  of  the  bankruptcy 
of  Bowie  and  Company,  Hastie  and  Company  desired  Feigoson 
and  Company  to  withhold  delivery  of  the  remainder  of  the  761 
bags  sold  by  them  to  Bowie  and  Company,  which  was  followed 
by  the  present  action  at  the  instance  of  Melrose  and  Company, 
concluding  for  a  declaration  of  their  right  to  damages  on  ac- 
count of  the  obstruction  to  the  deUvery  of  their  purchase  by 
Hastie  and  Company. 

On  the  first  trial  of  the  issue  a  verdict  was  returned  in  favour 
of  Melrose  and  Company,  the  pursuers;  but  on  a  bill  of  excep- 
tions to  the  charge  of  the  presiding  Judge,  the  last  of  the  ex- 
ceptions was  allowed,  and  a  new  trial  granted,  as  appears  firom 
the  report  of  the  case. 

On  the  trial  which  last  took  place  a  verdict  was  returned  in 
favour  of  Hastie  and  Company,  the  defenders ;  and  the  excep- 
tions were  taken  to  the  charge  of  the  presiding  Judge,  as  to 
which  we  are  now  called  upon  to  decide. 

Though  the  two  branches  of  Lord  Dundrennan's  charge  arc 
stated  as  excepted  to  separately,  they  must  in  fact  be  viewed  as 
united,  as  they  come  to  be  blended  together,  in  reference  to  the 


CONTBACT  OF  SALE.  669 

nets  of  the  case  as  established  by  the  evidence  and  admission     melrosb 
0  ivhich  the  charge  was  applied.  Haahb. 

Holding  as  I  must  do  that  the  sugars  in  question  were  bonded  Mani^issi. 
18  in  reality  the  property  of  Hastie  and  Company,  though  in 
lie  name  of  Ferguson  and  Company,  who  were  merely  their 
mporting  agents,  I  hold  it  farther  to  be  clear,  both  on  the  re- 
jent  authority  of  the  case  of  Smith  v.  M'Ewen  in  the  House  of 
[jords,  and  on  principle,  that  intimation  of  a  purchase  or  de- 
ivery-order  fell  necessarily  to  be  made  to  the  keeper  of  the 
xmded  cellar,  before  any  delivery,  either  real  or  constructive, 
)r  legal  transfer,  of  the  sugars  in  question  could  be  held  as  com- 
pleted. No  intimation  to  those  acting  as  agents  for  the  sellers 
ras  sufficient ;  and  while  the  goods  remained  in  bond  without 
ntimation  of  their  disposal,  the  sellers*  right  over  them  remained 
mtire,  notwithstanding  their  having  granted  an  order  of  de- 
ivery,  and  no  actual  deliveiy  having  taken  place  of  the  591 
MgB  remaining  in  the  bonded  cellar.  If  the  mere  granting  of 
ihe  order  of  delivery  is  to  be  held  to  eflFect  a  complete  transfer 
rfthe  commodity,  that  would  just  be  to  give  it  the  same  privi- 
figes  as  a  bill  of  lading,  a  doctrine  unqualifiedly  rejected  by  the 
Sonse  of  Lords  in  the  recent  case  of  Smith  v.  M'Ewen,  decided 
xere  in  1847,  and  in  the  House  of  Lords  in  1849. 

I  must  concur,  therefore,  with  the  presiding  Judge,  that  the 
arcumstance  of  Melrose  and  Company  having  placed  the  note 
^f  deUvery  indorsed  in  their  favour,  as  is  aUeged,  in  the  hands 
f  Ferguson  and  Company,  the  importing  agents  of  Hastie  and 
'ompany,  but  not  in  those  of  the  keeper  of  the  bonded  cellar, 
be  custodier  of  the  goods,  cannot  avail,  or  be  held  as  evidence 
f  constructive  delivery,  and  that  the  partial  deliveries  obtained 
y  means  of  the  locker's  notes  cannot  be  viewed  as  having  that 
Sect  in  law,  as  to  the  quantity  that  actually  remained  undo- 
wered. 

But  as  to  the  effect  of  the  evidence  and  admission  at  the  last 
ial,  although  previously  pointedly  denied — which  establishes 
lat  Bowie  and  Company,  the  original  purchasers,  had  actually 
dd  to  Hastie  and  Company  the  full  price  of  the  1533  bags  of 
Idch  the  761  bags  formed  a  part,  which  they  sold  to  the  pur- 
lers, Melrose  and  Company,  and  were  paid  for  by  them — it 
ust  undoubtedly  be  admitted  to  be  an  important  circumstance. 
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Mruumie     and  which  had  not  taken  place  in  the  case  of  M'Ewen,  afi  the 
Habtii.      price  had  not  been  paid  to  Smith  and  Company. 
March77i86i.      Notwithstanding,  however,  of  this  very  important  admifision, 
which  was  made  before  the  Judge's  charge,  and  is  entered  on 
the  face  of  the  bill  of  exceptions,  and  sensible  of  the  bardsbip 
as  bearing  on  the  pursuers,  I  have  been  forced  to  arrive  at  \k 
conclusion,  that  as  there  still  remained,  at  the  date  of  Bowie 
and  Company's  sequestration,  a  large  balance  due  by  them  to 
Hastie  and  Company  on  transactions  in  regard  to  sales  of  sogv, 
the  right  of  the  latter  Company  to  retain,  in  security  of  it,  the 
sugar  that  still  remained  under  their  control,  continued  eDtim 
For  I  cannot  arrive  at  the  conclusion  that  the  decision  in  the 
case  of  Mein  v.  Bogle  and  Compa/ny  can  be  departed  from,  or 
that  the  right  of  retention  of  Hastie  and  Company  can  in  this 
case  be  disregarded.     For  we  must  keep  steadily  in  view  that 
on  the  1 7th  of  June,  the  second  day  after  their  first  purdase 
of  sugar,  including  the  761  bags  sold  by  them  to  Melrose  aod 
Company,  Bowie  and  Company  made  a  further  purchase  fm 
the  same  sellers,  and  afterwards  a  third  purchase  of  the  sane 
cargo  to  the  value  of  about  £5000,  of  which  price  a  balance  of 
£4000  remained  unpaid  at  the  date  of  the  bankruptcy  of  Bowie 
and  Company.     Supposing  the  remainder  of  the  761  bagsh«l 
actually  been  in  Hastie  and  Company's  own  warehouse,  and 
although  their  price  had  been  received  by  them,  would  not 
Hastie  and  Company,  on  the  failure  of  Bowie  and  Company,  so 
largely  in  thoir  debt  on  account  of  their  second  purchase,  have 
been  entitled  to  refuse  giving  them  up,  and  to  retain  the  re- 
mainder of  the  761  bags  in  security  of  that  debt,  as  well  asanj 
part  of  the  contents  of  the  second  sale  ?     Now,  the  portion  of 
the  761  bags  being  still  undelivered,  the  right  of  Hastie  and 
Company  to  retain  them  must  be  equally  effectual.    The  ob- 
struction that  took  place  on  the  part  of  Hastie  and  CompaDy 
was  truly  a  revocation  or  recall  of  their  order  of  delivery ;  and 
when  Bowie  and  Company  became  bankrupt,  and  unable  to  paj 
the  price  of  their  second  purchase,  Hastie  and  Company  were 
entitled  to  lay  hold  of  and  retain  what  had  not  been  effectually 
transferred  to  their  debtors  before  their  act  of  bankruptcy. 

The  question  here,  then,  is,  Whether  the  principle  sancti<HJcd 
by  the  decision  in  the  case  of  Mein  v.  Bogle  and  Company  did 
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iot  authorize  the  sellers  of  those  two  parcels  of  sugar  to  retain, 
D  security  of  the  payment  of  that  balance,  whatever  portion  of      B^mm. 
lither  of  the  sales  they  had  made  to  Bowie  and  Company  re-  MjirchTi85i. 
Dained  undelivered  at  the  date  of  their  bankruptcy  ? 

Look,  then,  to  the  case  of  Mein  v.  Bogle,  as  reported  in  the 
^aculiy  Reports^  and  keep  in  view,  that  in  Mr.  Shaw's  report  of 
he  same  case,  "  The  reporter  was  desired  by  the  Court  to  state, 
hat  they  did  not  mean  to  rest  their  judgment  upon  the  spe- 
ialty,  but  upon  the  general  ground,  that  Bogle  and  Company 
ad  a  right  of  retention  over  the  sugars,  in  security  of  the  bal- 
nea due  by  them." 

In  that  case  there  had  been  separate  purchases  of  the  same 
)rt  of  commodity,  the  first  having  been  delivered,  but  not  paid 
)r ;  and  the  last  paid  for  to  a  large  amount,  and  leaving  only 

small  balance  unpaid  ; — but  the  Court  held,  that  the  right  of 
rtention  over  that  last  purchase,  being  undelivered,  remained 
I  the  sellers. 

This  decision,  in  1828,  has  not  been  departed  from  in  any 
ibsequent  case ;  and  while  it  is  specially  referred  to  by  Pre- 
ssor Bell  in  his  Illustrations^  without  the  slightest  hint  of  dis- 
)proval,  I  do  not  feel  myself  warranted  in  denying  effect  to  it, 
•  differing  from  the  Judge  in  the  charge  here  excepted  against ; 
id  must,  therefore,  be  for  disallowing  the  exceptions. 

At  advising,  after  second  hearing, — 

Since  the  case  was  argued  before  the  First  Division,  an  addi- 
onal  and  elaborate  discussion  has  taken  place  before  us,  as 
^w  acting  under  the  late  Statute,  on  the  general  doctrine  of 
>tention, — the  application  to  this  case  of  tlie  decision  in  the 
iae  of  Mein  v.  Bogle  and  Company ;  and  also  on  the  particular 
rcumstances  of  the  present  case,  and  the  exceptions  to  Lord 
UHDKBNNAn's  charge.  But  notwithstanding  all  I  have  heard, 
have  not  seen  any  sufficient  grounds  for  altering  the  opinion 
formerly  delivered,  for  disallowing  these  exceptions — to  which, 
I  they  appear  on  the  face  of  the  bill,  our  attention  must  be 
irefully  directed. 

1.  I  can  entertain  no  doubt,  that  the  doctrine  of  retention  is 
rmly  fixed  in  our  law ;  and  when  the  case  of  Fanlds  v.  Harper 
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BiHAOflB  is  duly  considered,  it  cannot  be  considered  as  at  all  negativing 
HAsxn.  that  doctrine — ^though,  in  that  special  case»  of  an  attempt  by  a 
MarcrTTissi.  bleacher  to  retain  other  property  of  his  debtor  that  had  come 
within  his  premises,  apart  from  what  he  was  in  the  act  of 
bleaching,  for  another  claim  of  debt  altogether  independent  of 
his  charge  for  bleaching — even  in  that  case,  very  strong  and 
powerful  opinions  were  given  in  favour  of  the  retention  that 
was  claimed.  The  circumstances  of  the  present  case  are,  how- 
ever, quite  distinct  from  that  of  Faidds  v.  Harper^  and  Qpen 
the  way  to  the  full  operation  of  the  plea  of  retention.  (Hnf 
case  of  Faulds  v.  Harper  has  been  well  explained  and  com- 
mented on  by  the  Lord  Justioe-Clebk  in  the  case  ofBramt 
SommerviUe^  13th  July  1844,  and  I  shall  add  no  more  on  the 
subject. 

2.  The  authority,  then,  of  the  case  of  Mein  ▼.  Bogk  (Bud 
Company  comes  to  operate  strongly  in  support  of  the  presiding 
Judge's  view  of  the  present  case,  and  I  have  not  seen  any  soffi- 
cient  grounds  for  disregarding  it.  *^  It  was  the  retention  of  a 
seller  of  his  own  undelivered  goods,''  as  well  observed  by  Low) 
Cock  BURN  in  Brown  v.  Sommerville. 

As  to  the  peculiar  features  of  the  present  case,  it  most  be 
held  as  incontestably  established,  that  there  was  no  actual  de- 
livery of  what  remained  of  the  sugars  in  the  bonded  cellar— 
and  I  am  equally  clear  there  was  no  constructive  delivery. 
And  I  find  a  very  strong  confirmation  on  that  point  in  the  cir- 
cumstances of  the  case,  and  the  opinions  of  the  Second  Dirisioa 
in  Boak  v.  Megget,  13th  February  1844. 

3.  And  as  to  the  fact,  so  much  relied  on,  that  the  price  bere 
had  been  paid  by  Bowie  and  Company  to  Hastie  and  Compaoj, 
of  the  parcel  of  sugars  sold  by  the  former  to  Melrose  and  C<hd- 
pany,  and  for  which  they  also  had  paid,  I  cannot  hold  that  it 
excluded  the  right  of  retention  over  goods  still  legally  in  their 
custody,  in  security  of  the  balance  due  by  Bowie  and  Company 
at  the  period  of  their  bankruptcy,  to  Hastie  and  Company; 
and  that  is  directly  sanctioned  by  the  decision  of  Presidkst 
Blair,  in  Broughton  v.  Aitchison. 

So  long  as  undelivered,  the  sugars  in  the  bonded  cellars  of 
Kerr  and  Company  are  to  bo  held  as  in  the  custody  of  Hastie 
and  Company  themselves,  and  remained  liable  to  their  right  of 
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tention,  till  Bowie  and  Company,  who  had  purchsujed  them, 
flcharged  the  debt  which  they  owed  for  other  sugars,  which      Harul 
ley  had  purchased  only  a  few  days  after  the  first  sale  to  them.  ManATTissi, 

Lord  Justice-Clerk  Hope. — When  certain  broad  principles, 
«ply  rooted  in  the  law  of  Scotland,  are  kept  steadily  in  view, 
id  their  application  correctly  followed  out,  without  allowing  the 
iperfectly  understood  rules  of  other  systems  of  law  to  interfere, 
is  case  appears  to  me  to  be  free  from  all  difficulty. 
The  Judge,  at  the  trial,  directed  the  Jury  that,  in  point  of 
r,  Hastie  and  Company  had  a  right  to  retain  the  sugars  in 
estion,  until  they  received  payment  of  the  balance  or  debt 
e  to  them  by  Bowie  and  Company.  And  I  am  most  clearly 
opinion  that  the  direction  is  right. 

The  facts  are  not  complicated ;  and  having  been  most  clearly 
Uected  and  put  together  in  your  Lordship^s  opinion,  which  I 
re  read,  I  need  not  recapitulate  them,  but  refer  to  the  sum- 
iry  therein  contained. 

The  right  of  Hastie  and  Company  is  that  of  retention.  It  is 
t  a  right  of  lien,  and  cannot  be  correctly  treated  of  with  re- 
"ence  to  any  of  the  rules  applicable  to  liens.  And  the  case 
U  certainly  be  involved  in  confusion  and  error,  if  the  funda- 
mtal  distinction  in  the  law  of  Scotland  between  liens  (arising 
t  of  special  contracts,  and  founded  on  possession  given  for  a 
Jcific  purpose  and  on  a  limited  title — or  rather,  on  a  tempo- 
py  delegation  of  title)  and  the  right  of  retention  of  the  undi- 
Jted  owner  of  movables,  subject  to  a  contract  of  sale — is  not 
arly  attended  to. 

The  case  of  M'EweUy  I  think;  has  now  overturned  the  decision 
Braughton  v.  Aitchison^  which  at  one  time  seemed  to  unsettle 
I  law  of  Scotland  as  to  the  contract  of  sale.  But,  at  all  events, 
one  disputed  that  the  opinion  of  Lord  President  Blair,  who 
xmed  that  ju(%ment,  stated  most  accurately  the  general  law 
Scotland  as  to  the  contract  of  sale.  I  think  it  right  to  read 
30  passages  of  that  opinion,  as  exhibiting  the  true  principles 
the  contract  of  sale,  and  the  rights  of  the  seller  when  the 
itract  has  not  been  completed  by  delivery  : — 
'  That  there  was  no  doubt  a  concluded  contract  of  sale  on 
17th  of  September,  when  Crow  and  Wood  were  solvent,  and 
rou  II.  2  u 
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MiLBosB  the  purchasers  had  a  good  title  to  have  compelled  implement 
Habtie.  of  it,  that  is,  delivery  of  the  wheat  at  that  date.  But  that  a 
March7"i86i.  claim  for  implement  of  a  contract  was  a  mere  personal  right, 
and  was  in  pari  casu  in  a  competition  on  a  bankrupt  estate, 
with  an  ordinary  claim  of  debt  for  a  sum  of  money.  That, 
accordingly,  the  purchasers  did  not  state  themselves  as  credi- 
tors claiming  to  be  ranked  under  the  sequestration  on  the 
bankrupt  estate,  but  as  proprietors  of  the  wheat,  of  which  the 
custody  had  remained  with  the  bankrupt,  but  which  was  said 
not  to  form  a  part  of  his  estate  at  all,"  &c. 

"  That  the  question  for  consideration  was.  Whether,  at  that 
date,  the  property  of  the  wheat  was  transferred,  or  whether 
there  only  existed  a  personal  claim  for  delivery  ? 

"  That  in  determining  this  question,  the  feet  of  the  price 
having  been  paid  could  not  have  the  slightest  influence.  That 
this  was  perfectly  clear,  and  yet  it  was  not  easy  to  prevent  thia 
circumstance  from  aflFecting  the  opinion  upon  the  whole  qnee- 
tion,"  txic. 

"  That  it  was  necessary,  therefore,  to  guard  against  the  in- 
fluence of  this  circumstance,  which  was  of  no  just  importanoe 
whatever,  and  to  lay  it  aside  entirely.  That  to  transfer  the 
property  under  the  contract  of  sale,  the  consent  to  sell,  and 
tradition  of  the  commodity,  were  both  indispensable.  That  in 
heritable  subjects,  this  was  done  by  sasine — and,  in  movables, 
by  delivery. 

"  That  in  requiring  the  transference  of  possession  or  tradition 
of  the  subject  sold,  to  create  a  real  right  to  it  in  the  purchaser, 
the  law  understood  that  the  same  sort  of  possession  which  was 
formerly  in  the  seller,  was  afterwards  in  the  purchaser.  That 
in  all  cases  of  civil  or  constructive  delivery,  the  same  descrip- 
tion and  extent  of  possession  which  was  formerly  in  the  seller, 
is,  after  the  sale,  vested  in  the  purchaser. 

"  That,  in  the  present  case,  the  wheat  was  not  in  the  hands 
of  a  consignee  or  depositary,  or  third  party.  It  was  in  the 
actual  and  natural  possession  of  the  sellei's,  in  their  own  lote 
rented  by  them,  which  was  the  same  thing.  That  this  could 
not  be  called  constructive  or  civil  possession.  It  was  as  clear, 
absolute,  unequivocal,  and  actual  possession,  as  could  be  had 
without  holding  it  themselves,  or  putting  it  in  their  pockets. 
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hwas  the  same  possession  which  every  man  had  of  the  furni-     Mklbow 
fcure  in  his  house,  and  every  tradesman  of  the  goods  in  his  shop.      haotw. 
It  was  the  only  possession  which  merchants  could  have  of  the  MarchTTisei. 
immense  subjects  of  commerce.     That,  in  the  present  case,  this 
{)06se8sion  never  was  transferred,  and  no  ostensible  change  of 
DOfisession  ever  was  accomplished. 

"  That  the  intimation  of  the  order  of  delivery  did  not,  and 
Jould  not,  confer  on  the  purchasers  the  same  possession  which 
ras  in  the  sellers.  It  could  not  render  the  hired  servants  of 
lie  sellers  the  servant  of  the  purchasers.  It  could  not  render 
he  lofts,  which  were  the  real  or  rented  property  of  the  sellers, 
he  repositories  of  the  purchasers.  That,  by  the  formality  of 
atimation,  a  paper  passed  silently  and  secretly  from  the  pocket 
f  the  one  to  that  of  the  other.  That  this  was  not  transference 
f  possession  or  tradition  by  the  law  of  Scotland.  On  the  con- 
rary,  no  alteration  of  the  actual  possession,  as  existing  previous 
)  the  sale,  had  been  made,  and  no  ostensible  act  had  been  done 
)  denote  the  change.  Matters  remained  after  the  sale  just  aa 
Jejr  had  been  before  it.  That  the  order  was  to  authorize  the 
nvant  to  give,  and  to  enable  the  purchasers  to  receive  delivery, 
id  cannot,  by  any  construction  in  the  present  case,  be  held  to 
nount  to  that  for  which  it  was  no  more  than  authority.  That 
le  purchasers  had  never  done  what  this  order  enabled  them  to 
);  they  allowed  the  possession  to  remain  unaltered;  they 
ok  their  chance  of  the  bankruptcy  of  the  seller,  and  must 
lim  on  the  personal  estate  in  the  same  manner  as  those  per- 
nal  creditors  who  had  trusted.  That  there  could  be  no  such 
bg  as  a  real  right  in  the  purchaser  retenta  possessione  by  the 
Jer.*^ 

I  had  occasion  pretty  fully  to  re-state  these  principles  in  the 
16  of  BoaJc  V.  Megget,  February  13,  1844,  and  with  the  full 
ent  of  the  Judges  of  the  Second  Division  ;  and  also,  in  Brown 
Somerville,  to  point  out  at  some  length  the  wide  distinction 
the  law  of  Scotland  between  liens  such  as  was  claimed  in 
rper  v.  Faulds,  and  the  right  of  retention  such  as  that  sus- 
led  in  Mein  v.  Bogle.  We  daily  find  the  importance  of 
ping  to  the  principles  of  our  own  law,  and  the  diflSculty  of 
lying  the  law  of  England  on  points  in  which  different  prin- 
ce have  been  adopted  as  the  foundation  of  certain  contracts. 
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Melbosb  Mr.  Bell  aud  Mr.  Brown  both  thought  that  they  understood  the 
Ha^tib.  English  law  as  to  the  contract  of  sale.  It  turned  out  that  they 
MarchT"i86i.  ^^^  ^^^'  ^^^'  ■^®''»  ^^  ^^  Commentaries^  said  that  the  practical 
results  of  the  two  systems  were  the  same,  and  that  the  diffe^ 
ences  were  only  theoretical  distinctions  or  subtleties,  of  no  real 
importance.  It  turned  out  that  there  was  a  most  important 
difference  in  substantial  principles,  leading  practically  to  very 
opposite  results — results  so  widely  different,  that,  in  his  post- 
humous work  on  Sale,  Mr.  Bell  regrets  that  we  bad  not  a  dif- 
ferent system,  as  he  prefers  the  results  in  the  law  of  England 
I  have  stated  in  Book  v.  Meggety  that  the  course  of  legislation, 
and  of  English  decisions,  seems  to  have  taken  a  more  farour- 
able  view  of  our  law,  which  is  at  once  much  simpler,  and  more 
just  in  its  results.  But  the  influence  of  the  introduction  of  so 
much  English  law,  on  this  common  and  important  contract  of 
sale,  has  produced  great  confusion,  and  led  to  a  use  of  En^ 
cases  which  seemed  very  simple,  but  which  truly  proceeded  on 
principles  which  we  did  not  understand.  A  remarkable  in- 
stance of  this  occurred  in  M'Ewen  v.  Smith.  A  great  number 
of  English  cases  were  referred  to  in  the  opinions  of  some  of  the 
Judges  in  the  minority  in  this  Court,  which,  although  I  had  no 
difficulty  in  concurring  in  the  judgment  of  the  Court,  still  2^ 
peared  to  be  very  much  in  point.  But,  in  the  House  of  Lords, 
all  these  cases  were  laid  aside  at  once  as  wholly  inapplicabla 
Then,  again,  when  the  law  Lords  came  to  decide  that  case,thej 
desci'ibed  and  spoke  of  the  seller^s  right  as  a  right  of  lien.  Thej 
considered  it  as  a  question,  whether  the  seller  had  lost  his  rij^t 
of  lien.  Now,  the  seller's  right  in  M'Ewen  v.  Smith  is  not,  bj 
the  law  of  Scotland,  a  lien  at  all.  It  could  not  be.  There  was 
no  complete  sale.  The  seller  remained  the  undivested  owner 
of  the  goods,  subject  only  to  the  obligation  in  the  personal  con- 
ti-act  of  sale  ;  and  his  right  was  that  of  retention,  arising  from 
his  undestroyed  right  of  property.  His  right  was  as  little  a 
lien,  as  it  was  a  right  to  stop  in  transitu.  Both  expressions 
were  applied  with  equal  inaccuracy.  In  that  case,  one  perhaps 
ought  to  say  that  the  real  question  was  rather  whether  there 
had  been  delivery;  for,  if  there  was  no  deUvery,  then,  as  the 
price  of  the  parcel  of  sugars  in  question  had  not  been  paid,  the 
delivery  admittedly  could  not  be  claimed  without  payment 
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But  in  the  House  of  Lords,  it  is  clear  that  the  doctrine  of  our     Mblbosb 
law  as  to  sale  was  not  fiiUy  understood,  and  that  they  affirmed      habtie. 
the  judgment  on  a  ground  which  fell  far  short  of  the  true  prin-  MarcrrTisfii 
dple  for  judgment  on  which  the  case  was  decided  here — ^viz., 
by  taking  the  question  to  be,  whether  the  seller  had  lost  his 
right  of  lien — ^while  the  true  principle  was,  the  retention  com- 
petent to  the  owner  remaining  undivested  by  delivery. 

Now,  it  may  very  well  be  that  the  lien  competent  to  the 
aeller,  in  the  law  of  England,  may  not  be  equal  to,  or  give  the 
«ame  right  as  the  law  of  Scotland  gives  in  the  right  of  reten- 
tion ;  for,  in  the  former  system,  the  transmutation  of  property, 
as  Blackstone  terms  it,  is  efifected  by  the  personal  contract — 
while  in  Scotland  the  right  of  property  is  transferred  only  by 
delivery,  and  the  contract  only  then  completed.  Hence,  it  may 
well  be  that  the  payment  of  the  price  may  exclude  or  bar  the 
English  lien  competent  to  the  seller.  How  that  may  be,  I  do 
net  pretend  to  know,  nor  do  I  inquire.  I  know  that  payment 
of  the  price  is  wholly  immaterial  in  the  law  of  Scotland,  when 
the  seller  uses  his  right  of  retention  as  to  articles,  the  property 
in  which  has  not  been  transferred  by  delivery,  in  order  to  claim 
performance  or  payment  of  an  obligation  or  debt  due  to  him — 
fcr  his  right  of  property,  as  undivested  owner,  remains  entire, 
•nd  he  is  only  under  a  personal  contract,  and  may  require  pay- 
ment due  to  him  under  any  other  contract  before  he  gives  up 
the  property  of  which  he  is  still  the  owner,  and  in  possession 
rf  as  owner.  It  may  be,  therefore,  that,  in  M'Ewen  v.  Smit/i, 
IiOED  Campbell  might  have  thought,  on  English  views,  that 
payment  of  the  price  would  have  excluded  the  seller's  lien,  as 
Ite  called  it,  for  another  debt ; — though  I  believe,  he  merely 
iientions  the  fact  of  payment  as  the  actual  species  facti  of  the 
*8e.  But  if  that  was  his  notion  when  the  true  principle  of  the 
iw  of  Scotland,  as  to  the  contract  of  sale  and  its  important 
ssolts,  had  not  been  explained  to  him,  I  have  no  doubt  that 
e  would  give  full  effect  to  the  right  of  retention  competent  to 
le  right  of  property  remaining,  by  the  law  of  Scotland,  in  the 
^Uer,  undisturbed  and  intact,  when  such  a  case  as  this  is  pre- 
^uted  to  him.  Again,  Lobd  Cottenham  spoke  of  the  right  of 
16  seller  to  revoke  the  sale, — an  expression  quite  inapplicable 
the  right  of  the  seller  in  such  circumstancea     Retention  im- 
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\Uleo8b     piieg  jjQ  revocation  of  the  sale :  on  the  contrary,  it  acknow- 
Ha8ti£.      ledges  the  personal  obligation  of  the  contract ;  but,  in  respect 
ManATTisoi.  that  the  property  is  not  transferred,  he  uses  his  right,  as undi- 
vested  owner,  to  claim,  e  contra,  performance  at  the  same  time 
of  another  personal  contract- 
When  these  principles  are  kept  in  view,  the  case  here  is  ?erj 
plain. 

Firsts  There  was  no  delivery,  actual  or  civiL  The  possessioQ 
remained  with  the  seller.  There  was  no  change  of  poeseesioii 
The  granting  the  deU very-order  to  Bowie  and  Company,  ^hick 
might  be  transferred,  and  was  transferred,  prove<l  to  MelioBe 
and  Company  that  Hastie  and  Company  were  the  sellers  aod 
owners,  and  that  their  right  of  property  remained  complete 
until  delivery.  The  placing  this  delivery-note  in  the  hands  of 
Ferguson  and  Company  did  not  eflfect  any  change  of  poases- 
sion.  That  seemed  to  be  admitted.  Ferguson  and  Companj 
were  only  the  agents  for  Hastie  and  Company.  That  wis 
proved,  and  was  known  to  Melrose  and  Company,  as  prored 
both  by  the  terms  of  the  delivery-note,  and  of  the  special  cus- 
tom-house orders  for  the  removal  of  some  of  the  bags.  Hence, 
Kerr  held  for  Hastie  and  Company,  and  his  possession  or  cus- 
tody was  their  possession.  No  one  can  dispute  that,  by  the 
law  of  Scotland,  Hastie  and  Company  were,  before  the  date  of 
that  delivery-note,  in  proper  and  full  possession,  not  civil,  but 
actual  possession,  according  to  the  law  of  Scotland,  of  the  sugare 
in  question.  Then,  that  possession  was  not  altered  by  the  de- 
livery-note, or  the  giving  it  to  the  agents  of  Hastie  and  C(wn- 
pany. 

Secondly y  If  I  understood  the  argument  correctly — for  I  think 
there  was  no  very  clear  enunciation  of  any  plea,  and  I  regret 
that  Lord  Dundrennan  did  not  require  the  party  to  state  what 
the  law  was  which  they  wished  him  to  lay  down — ^it  came  to 
this,  that  the  subsequent  payment  of  the  price  by  Bowie  ainl 
Company  to  Ilastie  and  Company,  a  month  afterwards,  disable*! 
(that  was  the  term)  Ilastie  and  Company,  as  from  that  Ja^ 
(for  so  it  was  limited)  from  revoking,  as  it  was  said,  their  de- 
livery-order. With  President  Blair,  I  hold  the  payment  of 
the  price  to  be  wholly  immaterial.  But  the  very  language  here 
used  to  describe  the  efifect  attributed  to  the  payment  of  the 
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price,  in  producing  the  same  result  as  if  there  had  been  delivery,  Mklhom 
rfiewB  the  diflBculty  of  reconciling  the  plea  with  the  rules  of  the  Hawdi. 
law  of  Scotland,  where  the  seller  has  not  made  delivery  in  any  MarchTTisai. 
way  whatever,  but  remains  the  undivested  owner.  "  Hastie 
and  Company  were  disabled  from  revoking  the  delivery-note.'' 
Why,  this  is  an  equitable  notion  pleaded  against  the  undivested 
owner  to  destroy  the  right  ex  hypothesi  in  him.  Hastie  and 
Company  do  not,  properly  speaking,  revoke  anything.  They 
simply  retain.  That  they  send  their  order  to  their  agents  to 
letain,  makes  no  difference.  The  sugars  were  in  their  own 
proper  possession,  and  they,  as  undivested  owners,  retain :  That 
is  an  answer  to  the  demand  for  delivery,  there  being  no  change 
of  property.  They  meet  that  demand,  as  in  Mein  v.  Bogle,  by 
requiring  payment  of  the  debt  due  to  them  under,  I  shall  call 
a,  another  sale,  being  the  balance  arising  on  the  sale  of  other 
Bogara  sold  two  days  afler  the  bags  in  question.  This  seems 
to  be  the  very  case  for  retention  in  our  law.  Retention  for  the 
price  of  the  actual  goods  themselves  is  not  the  species  facti  to 
which  the  doctrine  of  retention  properly  applies.  If  there  has 
keen  no  delivery,  then  the  purchaser  cannot  claim  delivery 
without,  on  the  other  hand,  tendering  the  price.  Retention  is 
iwt  introduced  to  protect  the  seller  in  that  pure  case.  Accord- 
ingly, Erskine  and  all  the  authorities  explain  retention  to  be 
the  right  of  the  undivested  owner,  whose  possession  has  not 
keen  changed,  to  retain  that  of  which  the  property  has  never 
been  transferred,  until  other  obligations  are  performed  to  him, 
in  answer  to  the  demand  on  him  for  implement.  Retention, 
properly  speaking,  in  fact  implies  that  the  price  of  the  article 
ill  question  has  been  paid.  If  there  has  been  a  change  of  pos- 
session by  delivery,  then  the  seller  may  lose  even  the  price,  on 
ke  bankruptcy  of  the  purchaser  ;  or  he  must  attempt  to  stop 
*»  transiiUy  if  the  transit  is  not  yet  over. 

The  true  question  in  M'Ewen  v.  Smith  was,  Whether  there 
^  delivery  1  If  no  delivery,  then  of  course  tmtil  the  price 
^as  paid  no  demand  could  be  made  by  any  one,  whether  Bowie 
tid  Company,  or  a  buyer  from  them.  If  there  was  change  of 
tMession  by  delivery,  then  Smith's  right  would  have  been  lost. 
fere  retention  is  pleaded  in  the  simplest  of  all  cases,  viz.,  in 
Hswcr  to  the  demand  for  delivery  on  the  obligation  in  the 
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MxLBOBK  personal  contract  of  sale.  The  owner,  uudiyested,  and  whose 
Hastul  right  of  property  has  never  been  lost  or  transferred,  meets  ibt 
ttarcfTTTissi.  peraonal  demand  by  calling  for  payment  of  the  debt  due  to  | 
him,  and  retaining  in  payment  or  security  of  the  same.  Against 
Bowie  and  Company  it  was  not  disputed,  in  the  argument  of 
the  Dean  of  Faculty,  that  such  a  right  of  retention  was  incon- 
testable. And  any  purchaser  from  Bowie  and  Company,  to 
whom  delivery  had  not  been  made,  cannot  have  any  right  not 
competent  to  Bowie  and  Company. 

This  was  so  strongly  felt  that  an  attempt  was  made  in  the 
first  speech  to  make  out  that  the  knowledge  of  Melrose  ud 
Company,  as  purchasers  from  Bowie  and  Company  by  Fergmoe 
and  Company,  was  equivalent  to  abandonment  by  Hastie  and 
Company  of  their  right  over  the  sugars  sold  by  Bowie  and 
Company  to  Melrose  and  Company.  That  is  quite  untenabla 
And  here,  then,  the  remarks  by  Lord  Campbell  as  to  the  in- 
attention of  his  own  interests  by  M'Ewen  directly  apply  to 
Melrose  and  Company.  They  knew  Hastie  and  Company  to 
be  the  owners  of  the  sugars,  and  that  Bowie  and  Company 
bought  from  them.  They  ought  to  have  had  delivery  made  in 
the  proper  form,  or  obtained  from  Hastie  and  Company  a  waiver 
of  their  right  of  retention.  They  did  nothing  to  protect  thcnh 
selves;  and  I  suppose  those  acting  for  them  imagined  that  a 
delivery-note  by  indorsation  transferred  the  right  of  property 
like  a  bill  of  lading.  On  these  grounds  this  seems  to  me  to  be 
a  simple  case,  and  the  exceptions  ought  to  be  disallowed.  I 
say  nothing  of  alleged  hardship — 1st,  because  I  concur  in  how 
Campbell's  pithy  remark  ;  2dly,  because  I  think  the  justice  is 
with  the  undi vested  owner,  who  knows  that  no  deUvery  had 
taken  place ;  and,  3dly,  because,  by  the  law  of  Scotland,  there 
is  no  equity  in  favour  of  any  third  party  against  the  undi?e8t«i 
owner,  who  remains  in  possession. 

Lord  Mackenzie. — At  first  I  thought  this  a  short  case  that 
would  occasion  little  difficulty  ;  but  it  now  appears  to  me  to  be 
attended  with  the  greatest  possible  doubt.  There  is  an  adnus- 
sion  made  at  the  end  of  the  case,  which  makes  a  most  material 
change  in  its  nature.  Indeed  at  this  moment  there  is  room  for 
doubt  whether  the  defenders  have  not  virtually  given  up  the 
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ase.    Look  to  the  last  clause  of  the  defences.     The  defenders     biblbow 
(lead  that  they  are  entitled  to  retain  the  sugar  ^'  until  payment      habtis. 
if  the  price  is  made  or  tendered."     Now,  the  first  question  is,  MarchTTissi 
Ire  we  to  hold  them  to  these  defences  ?     If  so,  there  is  an  end 
if  the  case, — for  the  only  question  now  is,  Whether  the  defen- 
lers  have  a  right  of  retention  for  the  general  balance  ?     But 
jonsidering  the  whole  course  of  procedure,  I  think  we  must  hold 
he  defenders^  plea  to  have  been,  that  retention  subsists  until 
he  price  of  not  only  the  parcel  of  sugar  in  dispute,  but  of  all 
br  which  retention  could  be  claimed  by  them,  is  paid.     Look- 
ng  to  the  whole  proceedings,  I  think  we  must  hold  that  this 
)lea  is  still  open  under  this  defence. 

The  argument,  then,  has  gone  upon  a  double  plea — 1st,  that 
he  price  was  not  paid  ;  2d,  that  supposing  it  were,  there  is  a 
■ight  of  retention  for  the  general  balance, — not  only  for  the 
articular  parcel  sold  to  Melrose  and  Company,  but  for  the 
)alance  due  upon  the  whole  dealings  between  Hastie  and  Corn- 
May  and  Bowie  and  Company.  The  first  plea  is  now  admitted 
»  be  out  of  the  case,  but  the  second  remains  ;  and  it  is  a  ques- 
Jon  of  the  greatest  diflS.culty  and  importance. 

I  thought  at  first  that  it  was  the  same  question  which  had 
•een  decided  in  M^Ewen  and  Company  v.  Smith, — a  judgment 
rhich  we  cannot  nmv  disturb.  That  case  fixes,  in  the  first 
lace,  that  intimation  of  the  sale  must  be  made  to  the  keeper 
fthe  bonded  cellar  ;  and  as  that  was  not  done  here,  any  more 
lan  there,  we  must  hold  that  there  was  no  delivery  by  intima- 
on  to  Ferguson  and  Company.  In  the  second,  it  determines 
lat  a  delivery-order  is  revocable  ;  that  it  is  not  equivalent  to 
le  transference  of  a  bill  of  lading.  In  the  third  place,  it  is  a 
>int  of  importance  that  that  case  was  not  decided  on  the  ground 

stoppage  in  transitu,  but  on  the  revocability  of  a  delivery- 
der  made  to  an  agent  while  the  price  was  still  unsettled. 
lese  things  go  a  great  way  towards  the  decision  of  the  present 
se.  But  then  comes  a  material  feature  which  was  not  in  the 
se  of  M^Ewen,  but  which  is  now  fully  admitted,  viz.,  that  the 
lole  price  of  this  parcel  of  sugar  was  paid  to  Hastie  and  Com- 
ny  before  the  bankruptcy  of  Bowie  and  Company.  In  these 
'cumstances  there  arises  a  question  of  great  importance,  viz., 
9  right  of  the  seller  to  retain  for  a  general  balance,  against  a 
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MiiAosB     Company  from  retaining  these  sugars  (i.^.,  the  591  bags)  for 
HA8TI1.      the  balance  due  by  Bowie  and  Company  to  them/' 
MarchTTissi.      ^^  Order  to  the  true  reading  of  this  direction,  it  is  necessary 
to  keep  in  view  what  was  proved  in  evidence,  or  admitted, 
which  is  still  better. 

It  was  proved,  in  the  first  place,  that  a  delivery-note  for  761 
bags  of  sugar,  including  the  591  in  dispute,  and  transferable  to 
order,  had  been  given  by  the  defenders,  Hastie  and  Compaflj, 
to  Bowie  and  Company,  and  had  been  passed  by  the  latter  to 
the  pursuers.  2dly,  That  the  761  bags  formed  part  of  1533 
bags  sold  by  the  defenders  to  Bowie  and  Company  on  the  15th 
June ;  and  that  the  price  of  the  whole  1533  bags  had  been  pud 
by  Bowie  and  Company  to  the  defenders,  and,  according  to  the 
admission  made  at  the  trial,  **  the  transaction  finally  settled" 
three  months  before  Bowie  and  Company's  bankruptcy ;  and 
also  that  the  price  of  the  761  bags  had  be^n  paid  to  Bowie  and 
Company  by  the  pursuers.  3dly,  That  the  only  balance  re- 
maining due  to  the  defenders  by  Bowie  and  Company,  at  the 
bankruptcy  of  the  latter,  was  one  arising  on  separate  transac- 
tions, entered  into  with  Bowie  and  Company  by  the  defenders^ 
after  the  sale  of  the  1 533  bags,  and  the  granting  of  the  de- 
livery-note of  the  761  bags  by  the  defenders  to  Bowie  and 
Company,  and  its  transference  to  the  pursuers. 

The  learned  Judge's  direction,  then,  as  applied  to  the  proved 
facts  of  the  case,  comes  to  this — ^that  the  granting  by  a  vendor 
of  a  delivery-note,  bearing  to  be  transferable,  and  actually  trans- 
ferred for  value,  with  the  payment  of  the  price  by  the  firet 
vendee  to  the  vendor,  does  not  bar  the  vendor  from  retaining 
the  goods  so  paid  for,  for  a  balance  on  a  separate  transaction 
entered  into  between  the  vendor  and  the  first  vendee,  after  the 
granting  of  the  delivery-note  to  the  first  vendee,  and  its  trans- 
ference from  the  first  vendee  to  the  second. 

It  certainly  did  from  the  first,  and  still  does  appear  to  me, 
that  the  proof  of  the  payment  of  the  price  barred  the  only  re- 
tention pleaded  in  the  record,  and  that,  therefore,  on  that 
ground,  the  direction  was  wrong. 

This  is  an  action  for  wrongous  withholding  of  certain  sugars 
from  the  pursuers.  The  defence  is  retention.  But  retention 
pleaded  as  a  legal  defence,  is,  without  some  adjunct,  absolutely 
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liscuss  points  of  law  which  are  now  too  well  fixed  to  admit  of     Mblhow 
dispute.  HA8T1K. 

Under  this  description  I  hold  the  greater  part  of  the  direc- MarchTTiSoi 
tioDS  now  excepted  to,  to  fall.  Thus,  I  think  that,  after  the 
judgments  pronounced  in  this  Court  and  the  House  of  Lords  in 
the  case  of  M'Ewen,  and  that  pronounced  in  this  very  case  on 
the  former  bill  of  exceptions,  it  would  be  in  vain  to  dispute  the 
proposition  laid  down  in  the  first  part  of  the  first  head  of  the 
directions,  and  the  whole  of  the  second. 

These  are,  1st,  "that  there  was  in  this  case  no  delivery, 
actual  or  constructive,  of  the  591  bags  of  sugar  ;"  and, 
secondly,  "that  the  circumstance  of  Melrose  and  Company 
having  placed  the  delivery-note,  with  the  indorsation  in  their 
favour,  in  the  hands  of  Duncan  Ferguson  and  Company,  and 
its  having  been  acted  on  by  partial  removal  of  the  sugars, 
did  not  affect  tlie  right  of  retention  on  the  part  of  Hjistie  and 
Company." 

The  most  important  of  these  circumstances,  attended  with 
K)me  others  even  more  favourable  to  the  supposition  of  delivery, 
)ccurred  in  the  case  of  M'Ewen ;  and  in  that  case,  as  well  as  in 
>ur  judgment  on  the  former  bill  of  exceptions,  I  think  it  was 
ixed,  that  nothing  short  of  some  direct  act,  passing  between 
he  holder  of  the  delivery -note  and  the  actual  custodier  of  the 
agar,  could  vest  the  property  in  the  former. 

The  supposed  partial  removal  of  the  sugar,  contained  in  the 
elivery-note  of  the  761  bags  sold  to  Melrose  and  Company, 
»ts  on  an  inaccurate  use  of  the  term.  The  bags  of  sugar  were 
1  identified  by  mark  and  number.  What  are  called  partial 
tmovals,  were  total  removals  of  the  particular  bags  of  sugar 
Id  at  diflFerent  times  by  Melrose  and  Company,  and  taking 
ace  in  virtue  of  the  special  delivery-order  and  locker's  notes, 
timated  to  the  warehouse  keeper,  in  relation  to  those  specific 
igs.  But  as  to  the  delivery-note  of  the  761  bags,  and,  conse- 
lently,  in  regard  to  the  591  bags  left  in  bond,  there  never  was 
ly  privity  established  between  the  holder  of  the  delivery-note 
id  the  custodier  of  the  goods. 

But  after  making  these  admissions,  there  remains  the  second 
anch  of  the  first  head  of  the  learned  Judge's  directions — viz., 
Aat  there  was  nothing  proved  in  evidence  to  bar  Hastie  and 
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McL&oBE     Company  from  retaining  these  sugars  (i.^.,  the  591  bags)  for 
HA8TI1.      the  balance  due  by  Bowie  and  Company  to  them/' 
MarchTTissi.      ^^  Order  to  the  true  reading  of  this  direction,  it  is  necessary 
to  keep  in  view  what  was  proved  in  evidence,  or  admitted, 
which  is  still  better. 

It  was  proved,  in  the  first  place,  that  a  delivery-note  for  761 
bags  of  sugar,  including  the  591  in  dispute,  and  transferable  to 
order,  had  been  given  by  the  defenders,  Hastie  aiid  Company, 
to  Bowie  and  Company,  and  had  been  passed  by  the  latter  to 
the  pursuers.  2dly,  That  the  761  bags  formed  part  of  1533 
bags  sold  by  the  defenders  to  Bowie  and  Company  on  the  15th 
June  ;  and  that  the  price  of  the  whole  1533  bags  had  been  paid 
by  Bowie  and  Company  to  the  defenders,  and,  according  to  the 
admission  made  at  the  trial,  '^  the  transaction  finally  settled" 
three  months  before  Bowie  and  Company's  bankruptcy ;  and 
also  that  the  price  of  the  761  bags  had  been  paid  to  Bowie  and 
Company  by  the  pursuers.  3dly,  That  the  only  balance  re- 
maining due  to  the  defenders  by  Bowie  and  Company,  at  the 
bankruptcy  of  the  latter,  was  one  arising  on  separate  transac- 
tions, entered  into  with  Bowie  and  Company  by  the  defendere, 
after  the  sale  of  the  1 533  bags,  and  the  granting  of  the  de- 
livery-note of  the  761  bags  by  the  defenders  to  Bowie  and 
Company,  and  its  transference  to  the  pursuers. 

The  learned  Judge's  direction,  then,  as  applied  to  the  proved 
facts  of  the  case,  comes  to  this — that  the  granting  by  a  vendor 
of  a  delivery-note,  bearing  to  be  transferable,  and  actually  trans- 
ferred for  value,  with  the  payment  of  the  price  by  the  first 
vendee  to  the  vendor,  does  not  bar  the  vendor  from  retaining 
the  goods  so  paid  for,  for  a  balance  on  a  separate  transaction 
entered  into  between  the  vendor  and  the  first  vendee,  after  the 
granting  of  the  delivery-note  to  the  first  vendee,  and  its  trans- 
ference from  the  first  vendee  to  the  second. 

It  certainly  did  from  the  first,  and  still  does  appear  to  roe. 
that  the  proof  of  the  payment  of  the  price  barred  the  only  re- 
tention pleaded  in  the  record,  and  that,  therefore,  on  that 
ground,  the  direction  was  wrong. 

This  is  an  action  for  wrongous  withholding  of  certain  sugars 
from  the  pursuers.  The  defence  is  retention.  But  retention 
pleaded  as  a  legal  defence,  is,  without  some  adjunct,  absolutely 
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imeaning.     It  must  be  accompanied  with  the  statement  of 
lat  which  it  is  retained  for.     Retention  is  only  a  security,  and      Haoib. 
must  be  stated  for  what  it  is  a  security.  MariATTiss: 

Accordingly,  that  was  set  out  in  the  record.  It  was  stated 
the  appropriate  place — the  pleas  in  law,  the  second  of  which 
Mirs,  that  they  "  are  entitled  to  retain  and  reftise  delivery  of 
e  said  sugars  against  the  purchasers,  or  their  order,  until 
lyment  of  the  price  is  made  or  tendered/'  And  this  was 
jrfectly  consistent  with  their  statements  on  the  record,  that 
e  price  of  the  sugar  retained,  had  not  been  paid. 
The  case,  then,  on  which  the  defenders  went  to  trial,  was 
mposed  of  the  averment  in  fact,  that  the  price  of  the  sugars 
dispute  was  not  paid, — and  the  averment  in  law,  that  because 
was  not  paid  they  were  entitled  to  retain  the  sugars  in  secu- 
iy  of  that  price- 

To  me,  then,  it  still  appears,  that  when  the  price  was  proved 
have  been  paid,  there  was  an  end  of  the  case,  and  that  the 
pection  of  the  Judge,  that  the  payment  of  the  price  did  not 
r  retention,  wad  wrong ;  for  I  cannot  see  how  any  other  re- 
ition  but  that  pleaded  in  the  record,  i.6.,  retention  for  the 
ice  of  the  sugars  retained,  could  legally  form  the  subject  of 
y  judicial  determination.  But  as  your  Lordships  seemed  to 
Id  the  opposite  view  to  be  so  clear  as  not  to  require  the  de- 
iders'  counsel  to  notice  it  in  his  reply,  and  as  I  have  not  heard 
5  defenders'  argument  on  that  point,  I  do  not  feel  myself  jus- 
ed  in  deciding  on  that  special  ground,  and  will  do  no  more 
m  say,  that  my  diflBiculties  have  not  been  removed. 
But  there  is  still  another  ground  on  which  the  direction  of 
3  learned  Judge  is  questioned,  and  that  we  have  had  most 
ly  and  ably  argued,  though  there,  too,  I  must  say  that  I  still 
itinue  of  opinion  that  the  exception  is  good. 
Assuming  that  the  term  retention^  though  pleaded  in  the  re- 
"d  only  as  retention  for  the  price  of  the  sugars  retained,  is 
^d  enough  to  include  retention  for  a  separate  balance,  we 
St  look  narrowly  into  the  circumstances  of  the  case,  in  order 
see  what  is  the  sense  truly  attached  to  the  term  retention,  in 
present  discussion.  It  is  most  certainly  not  the  usual  sense, 
ich  ia  in  its  nature  merely  negative  and  defensive.  A  party 
iuns  by  refusing  to  perform  the  act  of  delivery.     If  goods 
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MiLRosK  are  in  his  own  warehouse,  he  refuses  to  take  them  out,  or  to 
Habtie.  open  the  doors  to  the  party  seeking  delivery.  If  the  goods  are 
Marcr77i85i.  ^"^  Separate  custody,  he  refuses  to  give  the  party  requiring  it 
the  necessary  order  for  delivery  by  the  custodier.  Accordingly, 
if,  in  the  present  case,  Bowie  and  Company,  or  their  creditors, 
had  demanded  from  Hastie  and  Company  a  delivery-note  for 
the  sugars  purchased  and  paid  for,  and  had  been  refused,  tbat 
would  have  been  a  case  of  retention  in  the  usual  sense  of  the 
term ;  and  after  the  decision  in  the  case  of  Mein  t.  Bogk  I 
must  have  held  that  the  retention  was  good,  notwithstanding 
the  payment  of  the  price,  to  the  effect  of  securing  a  balance 
due  to  them  on  separate  transactions.  After  the  explanations 
we  have  received,  we  cannot  question  the  authority  of  that  d^ 
cision,  which,  when  contrasted  with  that  of  Harper  v.  Fmik, 
just  establishes  the  distinction  in  our  law,  between  the  right  rf 
retention  held  by  a  proprietor  not  divested  by  actual  deli?eiy, 
and  the  right  of  lien  held  over  the  property  of  another,  by  a 
possessor  on  a  limited  title,  and  for  a  special  purpose. 

But  we  cannot  disguise  from  ourselves  that  what  was  done 
here  by  the  defenders  was  something  very  different  The  de- 
fenders^ case  does  not,  and  cannot,  stand  on  a  mere  refusal  to 
deliver.  They  had  done  everything  which  they  could  hare 
done,  or  been  called  upon  to  do,  in  order  to  complete  that  de- 
livery. The  delivery-note  which  they  gave  to  Bowie  and  Com- 
pany was  the  appropriate  act  for  passing  the  goods  under  die 
circumstances  in  which  they  were  placed.  The  delivery,  in  w 
far  as  it  depended  on  anything  to  be  done  by  them,  was  com- 
plete ;  and,  accordingly,  it  will  be  found  that  what  is  caDed 
retention  in  the  present  discussion  is  not  a  mere  negative— a 
mere  refusal  to  do  what  is  required — but  a  new  and  positive 
act,  undoing  what  they  had  already  done.  Their  own  state- 
ment is,  that  on  learning  the  bankruptcy  of  Bowie  and  Company, 
they  gave  instructions  to  stop  delivery,  and  thus  to  defeat  the 
effect  of  the  delivery-note  formerly  given.  The  defenders  may 
call  this  retention  ;  but  whatever  name  the  act  shall  receive,  it 
is  something  essentially  different  from  the  kind  of  retention 
which  was  pleaded  and  sustained  in  the  case  of  Mein  v.  Bogl^- 
In  determining  the  principle  of  law  applicable  to  such  a  casa 
we  are  not  to  be  led  away  by  the  mere  name.     We  must  look 
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A  the  substance  of  the  thing  done  ;  and,  viewed  in  that  light,     Mmaom 
he  question  is  not  one  of  retention  in  the  usual  sense  of  the      Hauxol 
mn,  but  of  the  retractation  or  countermand,  by  a  seller,  of  a  MwtiT'ifi&i- 
leK?ery-note  granted  by  himself,  and  forming,  in  the  circum- 
stances of  the  case,  the  only  step,  on  his  part,  for  transferring 
the  property  to  the  vendee. 

hi  the  very  able  argument  we  have  heard  on  the  part  of  the 
iefenders,  the  only  attempt  made  to  exclude  this  view,  and  its 
egal  consequences,  was  founded  upon  an  assumption  to  which 
[  cannot  assent.  In  order  to  identify  the  present  case  with  that 
TiMein  v.  Bogle,  it  was  said  that  the  circumstance  of  the  sugar 
wre  being  in  the  bonded  warehouse,  was  of  no  importance ; 
hat  the  possession  by  the  warehouse-keeper  was  a  possession 
or  behoof  of  the  defenders ;  and  that  the  very  same  rules  of 
»w  must  be  applied,  which  would  have  held  good  if  the  sugars 
ad  been  in  the  warehouses  of  the  defenders  themselves.  One 
b?ious  reply  to  this  is,  that  if  the  sugars  had  been  in  the  ware- 
ouse  of  Hastie  and  Company,  no  such  question  could  have 
risen.  It  arises  entirely  from  that  very  circumstance,  which 
'e  are  told  must  be  thrown  out  of  view.  And  can  it  be  thrown 
at  of  view  1  These  sugars  were  lodged  in  a  bonded  warehouse 
Qder  the  authority  of  special  Statutes,  passed  for  the  very  pur- 
Dse  of  facilitating  the  commercial  dealings  in  commodities  on 
hich  it  is  inconvenient  for  the  time  to  pay  the  duties.  And 
m  we  shut  our  eyes  to  the  practical  commentary  on  those 
tatutes  afforded  by  the  usages  of  trade  ?  Is  it  really  seriously 
intended,  that  in  determining  a  question  on  the  effect  of  an 
rder  or  delivery-note,  and  of  a  countermand  of  that  delivery- 
ote,  we  are  to  be  guided  by  an  abstract  theoretical  principle 
tterly  unsuited  to  the  real  facts  of  the  case  ? 

It  is  well  known  that  property  to  an  immense  extent  is, 
nder  these  warehousing  Acts,  so  circumstanced,  that  the  pro- 
Brty  is  separated  from  the  possession — a  possession  not  held 
lerely  for  the  behoof  of  the  proprietor,  but  to  a  certain  extent 
>r  the  security  of  the  revenue.  But  still  the  property  is  in 
ymmercio  without  the  necessity  of  the  advance  of  the  duties  ; 
ad  modes  of  transference  have  been  introduced,  suitable  to  the 
ituation  of  the  commodity  dealt  in.  Now,  according  to  those 
kodes  of  dealing,  which  are  matter  of  notoriety,  the  first  step, 
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MUB06I  and  the  only  step,  capable  of  being  taken  by  the  sell 
HAniK.  does  not  choose  to  pay  the  duties,  is  to  grant  a  delive 
BiMchTTissi.  to  *^®  purchaser.  That  is  the  only  act  which  he  can  b 
upon  to  perform,  or,  indeed,  which  is  in  his  power  to  p 
on  the  occasion  of  a  sale.  And  the  question,  direstec 
ambiguity  arising  from  the  use  of  this  term  retention,  is,  ^ 
or  not,  in  the  circumstances  of  this  case,  the  defende 
entitled  to  retract  or  countermand  the  delivery-note  ? 
the  act  which,  under  the  name  of  retention,  the  leamec 
at  the  trial  held  not  to  be  barred  by  the  facts  proved 
dence.  The  ruling,  then,  as  I  have  already  stated,  invol 
proposition,  that  the  payment  of  the  price  of  the  goo 
did  not  bar  the  seller,  who  had  granted  a  delivery-note 
to  be  transferable,  and  actually  transferred  for  value,  f 
tracting  or  countermanding  that  delivery-note  on  the 
ruptcy  of  the  first  vendee,  in  security  of  transactions  i 
separate  from  the  sale,  and  entered  into  subsequently 
granting  of  the  delivery-note. 

The  practical  consequences  of  this  doctrine  are  most  i 
tons.  A  party  buys  sugars  in  bond,  pays  the  price,  and 
delivery-note,  which  may  pass  through  any  given  nui 
hands,  without  any  actual  communication  to  the  cust( 
the  sugars ;  and  then,  on  the  bankruptcy  of  the  first 
who  may  have  actually  held  receipts  for  the  price — Bi 
to  have  been  the  case  on  the  present  occasion — ^the  m 
that  series  of  transactions  may  be  voided  by  the  original 
stepping  in,  in  order  to  secure  himself,  in  relation  to  t 
tions  which  the  intermediate  purchasers  never  heard  < 
had  no  means  of  inquiring  into.  I  must  ask,  Is  that  the 
Scotland  ?  If  it  be  so,  it  is  so  determined  here  for  t 
time ;  for  among  the  numerous  cases  which  have  occui 
the  eflFect  of  delivery-notes,  I  am  not  aware  of  one,  ei 
this  country  or  in  the  practice  of  England,  in  which  tl 
dor's  right  to  dispute  the  eflFect  of  the  delivery-note  did 
eflTect  when  the  price  had  been  paid. 

In  Broughton  v.  Aitchison,  indeed,  referred  to  by  the 
ders,  it  appears  that  the  price  had  been  paid.  But,  in  t 
place,  that  was  a  question  on  the  eflFect  of  the  insolvency 
seller ;  and  in  which,  it  is  obvious,  very  different  pri 
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come  into  operation.     Secondly^  The  very  able  opinion  of  the     Mclbosb 

President  was  applicable  to  a  case  of  retention  :  for  the  wheat      hamo. 

was  m  the  warehouses  or  granaries  of  the  seller.     Thirdly^  Even  MkwshT^iss 

there,  the  opinion  of  the  majority  of  the  Court  was  the  other 

way.    But  in  no  case  with  which  I  am  acquainted  has  it  ever 

been  held  that  in  a  case  like  the  present,  the  payment  of  the 

price  still  left  the  seller  entitled,  on  the  bankruptcy  of  the  first 

purchaser,  to  recall  a  delivery-note  which  may  have  passed  for 

Talne  into  any  number  of  successive  hands.     In  the  latest  case, 

itEwm  V.  Smithy  the  non-payment  of  the  price  seems  to  me  to 

have  been  held  as  of  the  essence  of  the  case  on  the  part  of  the 

defender.     In  the  report  of  the  proceedings  in  the  House  of 

Lords,  the  general  rule  was  laid  down  by  the  Lord  Chancellor 

in  the  following  terms : — "  There  cannot,  therefore,  be  any 

doubt,  under  those  circumstances,  of  the  title  of  the  vendors, 

when  they  heard  of  the  failure  and  bankruptcy  or  insolvency 

of  the  vendees,  to  revoke  the  sale  which  they  had  made  to  them, 

Qie  price  not  having  been  paid,  and  to  deal  with  the  sugars  as 

Aeir  own."     The  expressions  here  used  truly  describe  the  act 

^hich  was  done  by  Smith  and  Company,  and  the  condition  upon 

rhich  alone  it  could  be  done.     It  was,  not  to  retain  the  sugars 

«t  to  revoke  the  sale  which  they  had  made,  the  price  not 

aving  been  paid,  and  to  deal  with  the  sugars  as  their  own. 

he  opinion  of  another  learned  Lord,  as  it  appears  from  the 

jport,  is  still  more  explicit.     After  remarking  upon  the  impro- 

■iety  of  applying  the  term  stoppage  in  transitu  to  such  a  case, 

id  going  over  the  principles  which  he  considered  to  be  appli- 

rble,  he  proceeds  : — "  If  it  could  have  been  proved  that  the 

termediate  price  had  been  paid,  then  it  might  have  been  said 

at  this  was  a  fraud.''     Then  look  at  the  concluding  passage — 

[t  appears  to  me  that  M*Ewen  and  Company  were  guilty  of 

ry  considerable  negligence.     When  they  bought  the  goods 

ey  knew  that  they  had  been  the  property  of  Smith  and  Com- 

iDy,  and  they  ought  to  have  inquired  whether  the  purchase 

oney  had  been  paid  or  not.     It  is  quite  clear  that  the  delivery- 

der  was  no  guarantee  to  them  that  the  price  had  been  paid, 

id  they  ought  either  to  have  inquired  before  they  entered  into 

e  bargain,  or  at  all  events  before  they  themselves  parted  with 

eir  own  money,  whether  the  price  had  been  paid  by  Messrs. 

VOL.  II.  2  X 
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mbleosi  Bowie  and  Company,  or  they  should  immediately  have  seen  thai 
Hastul  the  transfer  was  made  into  their  own  names." 
March77iS6i.  If  this,  then,  be  an  accurate  report  of  the  grounds  of  judg- 
ment, I  cannot  doubt  that  the  non-payment  of  the  price  was 
considered  essential,  and  that  if  the  price  had  been  paid  the 
judgment  would  have  been  for  the  appellant,  and  that  the  re- 
spondent would  not  have  been  found  entitled,  on  the  bankruptcy 
and  insolyency  of  the  first  vendees,  to  retract  the  deliyery-note, 
or,  as  the  Lord  Chancellor  expresses  it,  to  revise  the  sale 
which  they  had  made,  in  order  to  secure  a  separate  balance,  on 
a  different  transaction. 

In  regard  to  the  particular  designation  which  the  aasertioD 
of  the  vendor's  right  shall  receive,  I  consider  it  to  be  of  much 
less  importance  than  the  true  legal  character  of  the  thing  done^ 
and  which  that  designation  is  intended  to  describe.  There  maj 
be  difficulty  in  applying  the  term  lien  to  the  case,  because  I 
think  it  has  been  well  explained  in  the  present  discassion,  that 
a  seller  can  have,  by  the  law  of  Scotland,  no  lien  on  a  subject 
which  remains  his  own  property  until  delivery,  and  that  his 
right  is  rather  that  of  retention  of  a  subject  which  he  is  under 
a  mere  personal  obligation  to  deliver.  But  again,  it  appears  to 
me  as  clear,  that  this  is  not  a  case  of  retention,  in  the  usoal 
sense  of  the  term.  The  thing  done  by  the  defenders  was  not  a 
mere  negation  or  refusal  to  do ;  it  was  the  positive  act  of  un- 
doing that  which  they  had  already  done,  and  which,  but  for 
such  undoing,  must  have  taken  effect.  It  was,  in  truth,  the 
countermand  or  recall  of  the  delivery-note. 

It  appears,  indeed,  from  the  report  of  the  judgment  in  the 
House  of  Lords,  that  the  term  of  stoppage  in  transitu  was  held 
to  be  inaccurate  and  inappropriate.  All  that  I  can  say  is,  that 
if  it  be  so,  it  was  no  innovation  of  ours.  It  was  freely  used  in 
the  discussion  in  M'Ewen's  case,  for  the  best  of  all  reasons,  that 
the  English  authorities,  by  which  we  were  mainly  guided  in 
this  department  of  mercantile  law,  had  all  treated  the  question 
under  that  designation.  Thus  I  see,  in  the  case  of  Hurry  t. 
Mangles,  1  Campb.  451,  the  question  was,  Whether  certain  oil 
in  the  warehouse  of  the  seller  had  been  effectually  transferred 
by  the  seller  receiving  warehouse  rent  from  the  purchaser  1  It 
was  argued  as  a  case  of  stoppage  in  transitu,  and  Lord  Ellek- 
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30R0iroH  laid  it  down,  that  in  the  circumstances  there  proved,      Mwjumw 
'  the  transitus  was  at  an  end/'     Again,  in  the  case  of  Harma/a      Hasth. 
r.  Anderson^  2  Campb.  242,  regarding  a  quantity  of  butter  in  MarciTTTiSfi 
iie  warehouse  of  a  third  party,  the  purchaser  had  got  an  order 
br  deUyery  which  was  intimated  to  the  warehouse-keeper,  who 
ransferred  the  goods  in  his  book  to  the  name  of  the  purchaser. 
Phat,  too,  appears  from  the  report  to  have  been  argued  as  a 
[Qestion  of  stoppage  in  transitu.    And  Lobd  Ellenborouoh 
gain  laid  it  down,  ^^  that  the  goods  having  been  transferred  in 
he  name  of  the  purchaser,  it  would  shake  the  best  estabUshed 
rinciples  still  to  allow  stoppage  in  transitu.     The  marginal 
^ription  given  of  the  first  case  by  the  learned  reporter  is, 
luit  the  circumstances  "  put  an  end  to  the  vendor's  right  to 
X)p  in  transitu ;''  and  of  the  second,  that,  in  the  circumstances, 
the  right  to  stop  the  goods  in  transitu  is  gone/' 
There  were  many  other  cases  in  English  practice  referred  to 
1  the  same  occasion,  such  as  Whitehouse  v.  Frost,  12  East  613  ; 
toveldv.  Hughes,  14  East  308  ;  SwanwicJc  v.  Sothem,  9  Adolph. 
id  EUis  895  ;  Hawesv.  Watson,  2  Bam.  and  Cress.  645  ;  and 
all  of  them,  and  I  believe  many  others  analogous  to  that  of 
*Ewen,  they  were  argued  by  the  counsel,  and  decided  by  the 
idges,  and  recorded  by  the  reporters,  as  cases  of  stoppage  in 
msitu,  and  nothing  else. 

I  mention  this,  not  for  the  purpose  of  defending  the  strict 
^  accuracy  of  the  term,  but  because  the  constant  and  unr 
allenged  use  of  it  goes  a  great  deal  deeper.  It  shews  that 
3  analogy  between  the  case  of  stoppage  in  transitu  in  the 
ict  sense,  and  the  cases  exactly  resembling  the  present,  was 
id  to  be  so  strong,  as  to  justify  not  only  the  use  of  the  same 
(criptive  term,  but  the  application  of  the  same  tests. 
And  this  is  not  to  be  wondered  at,  when  we  consider  that 
ment  in  which  they  both  agree,  and  on  which  the  application 
^he  legal  principle  of  stoppage  will  be  found  to  rest. 
'.n  the  case  of  proper  stoppage  of  the  goods,  i.e.,  when  goods 
;he  possession  of  the  seller  are  to  be  transmitted  to  a  distant 
chaaer,  the  composite  act  of  delivery,  which  consists  of 
ing  delivery  by  the  seller,  and  taking  delivery  by  the  pur- 
ser, and  which  is  generally  simultaneous,  is  resolved  into  its 
►  component  parts.     The  seller  gives  the  delivery  by  placing 
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Mkleosb  the  goods  in  the  hands  of  the  carrier  or  shipmaster  for  the 
Hastib.  purpose  of  transmission.  But  delivery  is  not  taken  by  the  pur- 
^i^y^][^i85i  chaser  till  the  goods  reach  him.  During  the  intervention  of 
that  period,  the  goods  are  physically,  as  well  as  legally,  k 
transitu ;  and  on  certain  events  the  seller  is  entitled  to  retract 
his  own  act,  which  otherwise  would  be  beyond  the  reach  of  re- 
call, and  to  stop  the  goods  in  their  way  to  the  seller.  Those 
events  are,  the  bankruptcy  or  declared  insolvency  of  the  seller, 
combined  with  the  non-payment  of  the  price.  In  those  circum- 
stances he  gets  a  relief  to  which  he  otherwise  has  no  access. 

Now,  in  other  cases  such  as  the  present,  where  the  goods  are 
at  a  distance  from,  and  not  in  the  possession  of  the  seller,  the 
act  of  the  seller  in  giving  deliveiy,  consists  in  the  granting  of 
the  delivery-note.  When  the  goods  are  in  bond,  and  he  do^ 
not  choose  to  advance  the  duties,  that  is  the  only  way  in  which 
he  can  deal  with  them  as  a  marketable  article.  The  granting 
of  the  delivery-note,  then,  is  just  as  indispensably  and  appro- 
priately the  seller's  act  for  transferring  the  goods,  in  that  case, 
as  the  packing  the  goods  on  the  cart,  or  shipping  them,  is  in 
the  former,  when  the  seller  and  buyer  are  at  a  distance  from 
each  other.  The  taking  delivery  is  in  both  cases  something 
different;  and  in  the  former  that  depends  on  the  purchaser 
intimating  the  delivery-note  to  the  custodier  of  the  goods. 
During  the  intervening  period,  the  goods  may  be  said  to  be  in 
transitu ;  not  that  they  are  physically  in  a  state  of  movement 
from  the  vendor  to  the  vendee,  but  because  there  is  a  time  be- 
tween the  act  of  giving  delivery  by  the  vendor,  and  the  taking 
deUvery  by  the  vendee,  exactly  analogous  to  that  which  exists 
in  the  cases  of  actual  stoppage.  The  goods  are  no  doubt  sta- 
tionary, but  a  period  elapses,  in  the  passing  of  the  fiill  title  of 
property  from  the  one  party  to  the  other. 

Now,  it  has  been  found  in  the  case  of  M^Ewen,  and  others 
resembling  it,  that  as,  in  the  one  case,  the  vendor  may  stop  Uie 
goods  in  security  of  the  price,  so  in  the  other  he  may  recall  the 
delivery-note.  But  I  see  no  case  in  which  it  has  been  found 
that  he  has  any  higher  right  in  the  one  case  than  in  the  other, 
or  that  he  can  recall  the  delivery-note,  except  under  the  condi- 
tions applicable  to  the  other — viz.,  the  bankruptcy  or  insolvency 
of  the  vendee,  and  the  non-payment  of  the  price.     I  think  it 
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fiurly  deducible  from  the  judgment  of  the  House  of  Lords  in     MimioM 
the  case  of  M^Ewen^  that  both  of  those  conditions  were  held  in-      Hashs. 
dispensable.     In  all  the  opinions  those  two  circumstances  are  MarchTTissi. 
coupled  together.     I  think  the  fair  inference  is,  that  if  either 
the  one  or  the  other  had  been  awanting,  the  judgment  would 
Dot  have  been  pronounced. 

And  really  it  would  be  difficult  to  see  any  ground  for  the 
distinction.  The  granting  of  the  delivery-note,  bearing  to  be 
transferable,  and  actually  paid  for  and  transferred  for  value,  is 
nirely  not  an  act  siLa  natura  revocable,  and  leaving  a  vendor 
»  unfettered  as  if  it  never  had  been  granted.  And  yet  that  is 
inplied  in  the  argument  for  the  defenders,  when  they  represent 
this  as  a  case  of  mere  retention, — as  if  the  sugar  had  been  all 
ihe  while  lying  in  the  defenders'  warehouse,  and  they  had  re- 
bed  to  deliver  it.  So  far  from  this,  they  had  done  their  part 
n  the  act  of  delivery,  the  only  part  in  their  power,  by  granting 
ie  deUvery-note ;  and  unless  they  can  make  out  that  a  delivery- 
lote  is  in  its  nature  revocable  at  their  discretion,  the  analogy 
between  the  present  case,  and  a  proper  stoppage  in  transitu,  is 
complete.  Because,  on  any  other  view,  their  act  of  recalling 
t  is  just  as  much  beyond  the  usual  power  of  a  vendor,  as  the 
emoving  of  the  goods  from  the  cart  or  ship  on  which  they 
Day  have  been  placed.  To  support  either  the  one  or  the  other, 
here  must  concur,  the  conditions  on  which  alone  the  equitable 
emedy  is  allowed  the  vendor  of  retracting  his  own  act,  viz., 
he  bankruptcy  of  the  vendee,  and  the  non-payment  of  the 
►rice. 

But  I  think  it  clear  that  a  delivery-note  is  not,  by  the  law  of 
Icotland,  revocable  in  its  nature.  I  can  see  no  ground  what- 
ver,  either  in  the  practice  of  business  or  in  common  sense,  or 
a  law,  for  such  a  proposition.  How  can  it  be  said  that  a  party 
^ho  closes  a  transaction  by  getting  payment  and  granting  a 
lelivery-note,  which  is  from  its  terms  transferable,  and  which 
«  knows  will  in  all  probability  be  transferred  in  the  course  of 
fade,  still  retains  the  right  of  recalling  that  delivery-note  at 
is  pleasure  1  The  answer,  in  ordinary  fair  dealing,  is  obvious 
Dough  ;  but  I  think,  in  law  it  is  equally  conclusive.  However 
ou  design  a  delivery-note  of  the  kind — whether  you  term  it 
a  assignation  of  the  right  to  demand  delivery  from  the  custo- 
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MKLB08B  dier,  or  to  demand  from  the  custodier  that  he  shall  hold  the 
HA8TI1.  custody  for  the  behoof  of  the  vendee,  or  a  mere  mandate— it  is 
March77i86i.  ^^*  ^^^  fiotura  revocable  at  the  discretion  of  the  granter.  Even 
viewed  as  a  mandate,  still  by  being  placed  in  the  hands  of  the 
vendee,  it  becomes  a  mandate,  not  only  to  the  custodier  to  give, 
but  to  the  vendee  to  take  delivery  ;  it  is  a  mandate  for  behoof 
of  the  mandatory  alone,  and  when  the  price  is  paid,  has  been 
onerously  acquired. 

Now,  a  mandate  of  that  kind  is,  by  our  law,  no  longer  at  the 
discretion  of  the  original  mandant,  and  is  irrevocable.  Of  this 
we  have  the  best  and  most  ordinary  instance  in  the  case  of  pre- 
cepts of  sasine,  which,  from  their  form,  were  understood  to  be 
so  entirely  mandates,  as  to  require  a  special  Statute  to  preserve 
them  from  falling  by  the  death  of  the  granter.  But  tJieyo^- 
tainly  were  never  understood  to  be  revocable  for  the  reason,  tf 
assigned  by  our  authorities,  that  they  are  mandates,  ''not for 
behoof  of  the  granter  himself,  but  of  the  grantee,  who  has  the 
sole  interest  in  the  execution  of  them/' — {Ersk.  3,  3, 42.)  And 
the  same  reason  is  assigned  for  supporting  mandates  contained 
in  clauses  of  registration,  as  they  are  "  granted  solely  ^ra^ 
mandatorii,  and  so  not  revocable  by  the  granter.*' 

It  is  true  that  in  both  cases  the  party  who  takes  the  deed 
without  putting  it  immediately  into  execution,  relies  to  a  ce^ 
tain  extent  on  the  good  faith  of  the  other  party.  A  granter  of 
a  precept  of  sasine,  as  well  as  a  granter  of  a  delivery-note,  may 
commit  a  fraud  by  granting  similar  deeds  to  other  parties,  who 
may,  by  priority  of  execution,  if  protected  by  bona  fides  on  their 
part,  exclude  the  first  grantee.  But  that  is  a  very  different 
thing  from  holding  such  documents  to  be  revocable,  which  is 
the  proposition  necessary  to  support  the  defenders'  case.  And 
I  am  sure,  if  there  is  no  law  in  support  of  that  proposition,  there 
is  as  little  equity.  That,  I  think,  was  stretched  far  enough 
when  the  vendor,  after  granting  a  delivery-note  bearing  to  be 
transferable,  and  likely,  in  the  ordinary  course  of  business,  to 
be  transferred,  was  found  entitled,  so  long  as  the  price  remained 
unpaid  to  him,  to  intercept  the  possession  of  a  party  who  had 
onerously  acquired  a  transference  of  the  note.  But  in  the  ex- 
tended application  of  this  to  the  case  where  the  price  has  been 
paid  both  by  the  first  vendee  to  the  vendor,  and  by  a  second 
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vendee  to  the  first,  it  is  clear  to  me  that  the  equity  is  all  on  the  MiKaosB 
one  side,  being  all  against  the  original  vendor,  and  in  favour  of  h^ajtu. 
the  other  party.  MardrTTisei 

And  I  cannot  help  thinking,  that  this  extension  would  ope- 
rate most  materially  in  shaking  the  safety  of  commercial  trans- 
actions hitherto  considered  as  perfectly  secure.  We  all  know 
the  extent  of  these  transactions  in  regard  to  goods  in  bond. 
And  we  see,  in  this  very  case,  the  reasons  which  frequently 
exists  for  parties  continuing  to  deal,  without  intimation  to  the 
warehouse-keeper,  or  payment  of  the  duties.  According  to  the 
eridence  of  Mr.  Bowie, — "  We  afterwards  got  orders  for  delivery 
of  portions  of  the  sugar  as  we  required  them,  the  object  being 
to  save  the  payment  of  a  commission  to  an  agent  at  Greenock.'^ 
The  same  reason  probably  weighed  with  the  pursuers,  who 
made  no  intimation  at  the  warehouse  till  such  intimation  was 
Quired  for  the  particular  parcels  which  they  had  resold. 

But,  in  the  meantime,  the  price  had  been  paid  by  Bowie  and 
Company,  who  of  course  had  got  receipts  for  the  prices. 

Kow,  can  it  be  said  that  any  person  seeing  the  delivery-note, 
Jid  seeing  the  receipt,  or  otherwise  knowing  that  the  price  had 
een  paid  by  the  first  vendee,  would  have  hesitated  to  act  on 
lie  perfect  conviction  thus  afibrded  that  his  purchase  was  safe  ? 
iccording  to  the  opinions  expressed  in  the  judgment  of  the 
[ouse  of  Lords  in  the  case  of  M'EweUy  it  was  absolutely  safe. 
'et>  according  to  the  argument  of  the  defenders,  and  the  ruling 
ccepted  to,  all  this  is  to  be  disregarded ;  and  if  the  defenders 
lose  to  create  a  new  debt  by  entering  into  new  transactions 
ith  the  first  vendee,  the  delivery-note  is  to  be  recalled,  that 
ley  may  have,  at  the  expense  of  the  parties  dealing  on  the 
rength  of  it,  a  security  for  a  debt  of  which  no  third  party 
>aid  know  the  existence. 

On  these  grounds  I  think  the  exception  ought  to  be  sustained. 
he  direction,  and  the  law  involved  in  it,  does  seem  to  me  to 
e  contrary  to  principle — ^to  be  adverse  to  the  ground  of  deci- 
ion  in  the  case  of  M'Ewen — and  to  be  entirely  unsupported  by 
ny  other  authority  in  the  practice,  either  of  our  Courts  or  those 
f  England,  in  this  department  of  law. 

Lord  Moncreipp. — I  regret  that  in  present  circumstancos  I 
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Mklrosi  am  unable  to  deliver  so  full  an  opinion  on  this  case  as  I  could 
Hastr.  have  wished.  I  consider  it  as  a  very  important  case;  and 
AarchTTissi.  having  attended  carefully  to  all  the  arguments  in  tiie  hearing, 
I  have  a  very  clear  opinion  that,  in  the  circumstances  as  they 
were  at  last  ascertained,  Hastie  and  Company  are  entitled  to 
the  retention  which  they  claim  over  the  sugars,  which  are  still 
legally  in  their  possession,  until  they  receive  payment  of  tlie 
general  balance  due  to  them. 

It  is  rather  unfortunate  that  Hastie  and  Company  shocdd 
have  been  led,  even  down  to  the  day  of  trial,  to  deny  on  the 
record  that  the  first  parcel  of  sugars,  of  which  those  in  question 
formed  a  part,  l^ad  been  fully  paid  for  by  Bowie  and  Companj 
before  the  bankruptcy  of  these  parties.  If  their  information 
was  such  that  they  could  not,  as  advised,  safely  naake  the  ad- 
mission, it  may  have  been  very  natural  for  them  to  put  the 
pursuers  to  proof  of  the  fact — as,  if  such  payment  had  not  been 
made,  it  would  have  strengthened  their  plea  of  retention. 

But  really  that  ought  not,  in  my  opinion,  to  affect  the  ques- 
tion as  it  now  stands,  and  ought  to  be  thrown  out  of  the  case ; 
for  the  true  plea  now  is,  not  that  they  have  a  right  of  retention 
of  particular  sugars  because  the  price  of  those  sugars  was  not 
paid,  but  that  they  have  a  right  to  retain  them  because  there 
was  a  general  balance  due  to  them  independent  of  that  price. 
It  was  formerly  supposed  that  they  had  lost  their  right  of  re- 
tention, because  an  order  of  delivery  addressed  to  the  keepers 
of  the  bonded  warehouse  had  been  given  out,  which  order  of 
delivery,  it  was  said,  was  suflficient  to  transfer  the  property,  or 
at  least  the  legal  possession  of  the  sugars,  to  the  parties,  Melrose 
and  Company,  who  now  hold  it. 

The  judgment  of  the  House  of  Lords  has  settled  the  pointy 
that  this  plea  was  altogether  erroneous,  and  that  the  order  of 
delivery  had  no  such  effect. 

The  state  of  the  case  therefore  is,  that  though  the  price  of 
these  particular  sugars  had  been  paid,  they  remained  unde- 
livered to  the  whole  extent  to  which  retention  of  them  is  noT7 
pleaded. 

Yet,  if  I  did  not  mistake  altogether  the  result  of  the  argument 
maintained  by  the  Dean  of  Faculty  for  Melrose  and  Company, 
it  came  at  last  to  this,  that  though  the  payment  of  the  price  of 
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the  particular  sugars  would  not  by  itself  be  sufficient  to  bar  the     Milromi 
right  of  retention  here  maintained,  yet  that  fact,  combined  with      hawib. 
the  order  of  delivery  passed  to  Melrose  and  Company,  must  be  ManSTi86i. 
sufficient  to  establish  the  point.     But  this,  if  it  has  any  solid 
meaning,  is  in  fact  again  to  maintain  that  the  order  of  delivery 
had  legally  the  effect  of  transferring  the  property,  or  at  least 
the  legal  possession  of  the  goods,  contrary  to  the  judgment  of 
the  House  of  Lords. 

The  question  of  delivery  or  not  is  one  question  which  forms 
an  important  element  in  the  more  general  question  as  to  the 
right  of  retention  for  payment  of  a  general  balance  due  by 
Bowie  and  Company  to  Hastie  and  Company.  But  I  appre- 
hend that  we  must  take  that  question  of  delivery  or  not  to  stand 
bjr  itself — not  affected  by  any  question  as  to  the  payment  or 
non-payment  of  the  price  of  the  sugars  now  sought  to  be  re- 
tained. But  upon  the  facts  proved,  and  the  rule  given  to  us 
by  the  judgment  of  the  House  of  Lords,  I  think  it  impossible 
for  us  now  to  doubt  that  no  delivery,  either  actual  or  construc- 
tiye,  had  taken  place,  and  then  the  question  as  to  the  right  of 
retention  is  presented  in  a  very  pure  form.  It  is  no  case  of 
lien  that  is  maintained  by  Hastie  and  Company,  but  a  case  of 
t'etention  under  the  existing  law  of  Scotland.  The  nature  of 
-his  right  of  retention  is  explained  very  clearly  in  a  few  sen- 
tences in  Mr.  Erskine's  work.  It  arises  in  various  circumstances, 
Uid  is  quite  separate  and  distinct  from  any  right  of  compensa- 
'ion,  and  it  is  recognised  in  many  cases  precisely  where  com- 
pensation cannot  properly  be  pleaded. 

The  right,  in  the  plain  sense  and  equity  of  it,  consists  simply 
H  this,  that  when  one  man  has  goods  in  his  possession  which 
^e  is  bound  to  deliver  to  another,  but  that  other  is  debtor  to 
rim,  whether  for  money  or  goods,  he  cannot  demand  delivery 
rfthe  particular  goods  in  the  possession  of  the  first,  until  he 
»luJl  pay  the  debt  due  by  him  to  that  party.  It  is  not  neces- 
ary  that  these  counter  obligations  should  arise  out  of  the  same 
^ntract.  If  the  obligations  exist,  it  is  a  matter  of  plain  equity 
hat  the  one  cannot  demand  delivery  until  he  shall  pay  the 
lebt  due  by  him  to  the  other,  who  holds  the  goods.  It  is  a 
ight  of  retention  not  merely  for  payment  of  the  price  of  the 
articular  goods,  but  for  payment  of  any  general  balance  exist- 
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mkl&osb  ing  between  the  parties  at  the  time  when  the  demand  of 
uj^rat.  delivery  is  made. 
MarchTTisai.  ^  ^*^®  looked  into  all  the  authorities  referred  to,  and  it  ap- 
pears to  me  that  though  great  light  is  to  be  obtained  on  imm 
points  of  the  discussion  from  other  cases,  the  case  whidi  bean 
directly  on  the  proper  question  in  this  case  is  that  of  i^i^f. 
Bogle,  in  which,  although  there  may  be  some  difference  in  &dB 
not  necessary  to  the  judgment,  I  can  find  nothing  to  distingoisli 
it  in  principle  from  the  present  case,  as  soon  as  die  prqier 
question  of  principle  is  clearly  understood. 

The  judgment  of  the  learned  assessor  Mr.  Beddie  sets  that 
case  on  its  proper  grounds,  and  his  judgment  was  affirmed  bj 
Lord  Cobehouse,  and  ultimately  by  the  Court 

I  cannot  form  a  different  opinion  in  the  present  case,  aod 
therefore  I  am  of  opinion  that  the  exception  should  be  dis- 
allowed, and  judgment  given  in  favour  of  the  right  of  ret^tkn 
claimed  by  Hastie  and  Company. 

Lord  Cockbubn. — The  arguments  in  this  question  were  in- 
volved (perhaps  unavoidably)  in  a  great  mass  of  details;  but 
the  point  at  issue  is  very  simple,  and  the  principle  on  whidit 
depends,  very  clear. 

I  am  not  moved  either  way  by  the  authorities  quoted  to  us 
from  the  law  of  England  ;  because,  in  the  first  place,  I  am  not 
satisfied  that  we  understand  them  ;  and,  in  the  second  place, 
because  the  law  of  that  country  is  undoubtedly  materially  dif- 
ferent from  that  of  Scotland  ;  and  if  the  one  must  be  made  to 
yield  to  the  other,  it  seems  to  me,  that  if  fairness  and  sense  be 
desirable,  the  concession  ought  to  proceed  from  the  south. 

If  a  person  buys  goods  and  pays  for  them,  but  does  not  get 
delivery,  and  the  seller  becomes  bankrupt,  I  understand  it  to  be 
certain  and  admitted,  that,  by  the  law  of  Scotland  the  unde- 
livered goods  form  a  part  of  the  bankrupt's  estate,  and  that  the 
purchaser,  though  he  had  paid  the  price,  is  only  a  creditor.  This 
fact,  and  the  principle  it  proceeds  on,  goes  a  considerable  way 
on  the  present  occasion,  because  it  implies  that  the  fact  of  pay- 
ment of  the  price  does  not  transfer  the  property  to  the  purchaser; 
the  goods,  though  paid  for,  remain  in  the  possession  of  the  seller, 
and  consequently  belong  to  his  creditors.     Therefore  the  present 
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skse  is  not  decided  in  favour  of  the  pursuers,  merely  because     MitEosi 
ley  had  made  payment.  HABzn. 

It  still  remains  an  indisputable  fact,  that  there  was  no  de-  MarchTTissi. 
very  either  actual  or  constructive. 

The  possession  thus  remaining  with  the  seller,  all  the  conse- 
[uences  of  possession  follow ;  one  of  these  is,  that  the  vendee 
^ing  in  debt  to  the  vendor — no  matter  on  what  transactions — 
ind  being,  as  his  bankruptcy  attests,  incapable  of  paying  his 
lebt,  is  not  entitled  to  go  to  the  vendor  and  say, — "  I  admit 
;hat  I  cannot  pay  my  general  debt  to  you,  but  I  insist  on  your 
jiving  up  to  me  certain  property  that  you  have  of  mine.*'  The 
AW,  in  its  equity,  entitles  the  vendor  to  answer, — "  I  will  not 
give  you  your  goods,  so  long  as  you  withhold  from  me  my 
money.'* 

Now,  what  is  it  that  defeats  this  answer  in  the  present  case? 
Merely,  as  I  understand,  that  the  seller  gave  a  written  delivery- 
order  to  the  buyer,  and  to  his  assignee — and  that  this  was  used 
in  a  particular  manner. 

The  mere  giving  of  such  an  order  is  certainly  insuflBcient. 
Every  ordinary  seller  virtually  gives  it  as  soon  as  he  receives 
the  price.  The  transaction  always  implies,  rebus  integris,  that 
the  purchaser,  after  paying,  may  take  away  the  thing  sold — 
whether  it  be  a  permission,  or  an  order  written  or  verbal,  is 
immaterial.  A  man  who  goes  into  a  shop  and  buys,  and  pays 
for  an  article,  has  surely,  but  always  rehus  integris,  a  right  to 
take  it  away ;  or  is  possessed  of  a  virtual  order  by  the  seller, 
to  his  people,  to  give  it  to  him.  But  certainly  every  buyer  who, 
because  he  had  paid,  has  authority  to  demand  delivery  whether 
given  to  him  by  the  seller  or  by  the  law,  is  not,  purely  from 
this  circumstance,  entitled  to  insist  on  carrying  the  goods  off, 
after  his  bankruptcy  makes  it  impossible  for  him  to  pay  other 
debts  which  he  owes  the  seller.  The  seller  is  entitled  to  retain 
the  goods  still  in  his  possession  as  owner,  till  the  buyer  be  in  a 
condition  to  perform  his  full  duty  to  the  party  he  asks  to  cede 
possession. 

If,  rebus  integris,  delivery  had  been  demanded  under  the 
virtual  or  actual  delivery-note,  the  seller  could  not  found  on 
any  failure  on  his  part  to  obey  that  note.  He  could  not  found 
on  his  own  illegal  reftisal.     But  here  the  delivery-note  was 
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M«LBOflr  never  presented  to  the  keeper  of  the  store  where  the  sugars 
Hastdb.  were.  It  was  only  exhibited  to  parties  who  acted  as  agents  for 
MarchTTiSfii.  *^®  Sellers,  which  had  no  more  effect  than  if  it  had  been  exhi- 
bited to  the  sellers  themselves.  There  was  nothing  done  to 
destroy  the  seller's  possession,  or  to  make  it  illegal,  and  there- 
fore there  was  nothing  to  impair  their  right  of  retention,  whid 
was  a  consequence  of  possession.  « 

Even  if  I  had  less  confidence  in  these  views  than  I  have^  I 
would  feel  it  my  duty  to  adhere  to  any  decision  where  this 
question  was  considered  and  settled.  I  think  Mein  v.  BoglsM 
settle  this  identical  question ;  and,  independently  of  all  genenl 
reasoning,  I  am  for  standing  upon  that  judgment. 

Lord  Cuninghame. — After  the  admitted  payment  of  the 
price  by  Melrose  and  Company,  the  sub-vendees,  to  Bowie  and 
Company,  and  by  the  latter  to  Hastie  and  Company,  at  a  time 
when  all  parties  were  solvent,  and  continued  so  for  a  tract  of 
time  afterwards,  there  were  no  termini  habiles  for  any  claim  of 
lien  or  retention  by  the  defenders  over  the  sugar  in  dispute,  in 
a  question  with  a  third  party  and  onerous  purchaser.  Accord- 
ing to  the  law  of  Scotland,  and,  it  is  believed,  of  every  commo^ 
cial  country,  such  a  lien  in  transactions  of  sale  is  competent 
only  for  the  price  of  the  goods  sold  ;  and  when  that  is  paid,  aD 
claim  of  retention  ceases — at  least  against  an  onerous  third 
party,  who  has  dealt  with  the  first  vendee.  Upon  this  point  it 
is  sufficient  to  refer  to  Mr.  Erskine,  (B.  iii.  t.  3,  §  7,)  who  ob- 
serves, that  a  seller  is  not  m  mo7*a  "  if  the  not-delivery  by  the 
seller  be  owing  to  the  purchaser  declining  to  pay  the  price,  for 
the  seller  may  lawfully  retain  the  thing  sold,  as  a  pledge,  or  in 
security  of  the  price/'  In  like  manner  Mr.  Bell,  in  the  last 
edition  of  his  Commentaries,  i.  212,  lays  this  down — "Where 
the  actual  possession  continues  with  the  seller,  there  i&  stoppage 
for  the  price  on  the  buyer's  insolvency." 

The  authorities  in  the  law  of  England,  and  of  other  commer- 
cial countries,  are,  it  is  believed,  concurrent  to  the  same  efiect; 
but  it  would  be  sufficient  to  refer  to  the  TrecUise  of  the  latest 
English  writer  on  Lien,  (Mr.  Cross,)  who  states — "  It  is  obvious 
that  occasions  must  sometimes  arise,  before  the  goods  sold  hare 
been  despatched  out  of  the  vendor's  possession,  when  the  remedy 
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ailable  is  peculiarly  that  of  lien.     Notwithstanding  a  previous     Mblrosb 
le,  a  special  property  in  the  articles  sold  continues  in  the      hastib. 
indor  until  such  time  as  the  purchaser  pays  or  tenders  the  MoniT^issi. 
ice  agreed  upon."     {Cross  322.)     Mr.  Whitaker,  the  imme- 
ately  preceding  writer  on  lien,  lays  down  the  law  still  more 
•ecisely  in  his  Treatise^  to  which  it  is  sufficient  to  refer. 

The  defenders,  passing  from  the  technical  doctrine  of  lien, 
and  on  a  peculiar  right  of  retention  said  to  be  competent  to 
I  creditors  by  the  law  of  Scotland,  to  retain  the  property  of 
leir  debtors  in  the  creditor's  custody,  on  the  bankruptcy  of  the 
ibtors,  in  security  of  their  general  balance.  But  that  doctrine, 
hich  admits  of  many  limitations,  is  inapplicable  here.  The 
tides  retained  by  the  defenders  on  the  bankruptcy  of  Bowie 
id  Company,  though  said  to  be  in  the  possession  of  Hastie 
id  Company,  were  not  the  property  of  Bowie  and  Company 

the  time  when  retention  was  claimed,  but  of  Melrose  and 
)mpany  for  an  onerous  cause ;  and  the  latter  did  not  owe  the 
fenders  one  farthing  on  any  account  when  retention  was  put 
rward.  Hence,  as  between  the  parties  now  opposed  to  each 
her,  there  was  no  concursus  debiti  et  crediti  to  authorize  any 
lim,  either  of  compensation  or  retention,  upon  any  rule  of 
!Otch  law,  which  specially  requires  concursus. — See  Ersk.  b. 

t.  4,  §11,  12. 

It  is  true  there  is  a  class  of  cases,  from  which  the  present  is 
jviously  distinguished,  in  which  retention  is  sometimes  com- 
rtent  to  a  holder  of  another  party's  goods,  as  against  a  general 
ustee  and  creditors  in  bankruptcy,  chiefly  on  the  ground,  that 
le  creditor  was  ignorant  of  the  alienation  of  the  goods,  and 
tve  fresh  credit  to  the  debtor  on  the  faith  of  the  articles  being 
le  reputed  property  of  the  debtor,  which  they  were  entitled  to 
*ain.  In  this  respect  the  decision  in  the  case  of  Mein  v.  Boglsy 
I  our  reports,  (if  sound  as  a  precedent,)  was  totally  difierent 
om  the  present.  Mein's  case  was  a  question  between  the 
BBeral  creditors  of  the  first  vendee,  and  sellers  who  claimed 
lid  established  a  lien,  as  against  the  purchasers  and  their  ere- 
iters,  for  a  general  balance.  No  sub-vendee  had  paid  the 
fice  of  specific  goods  there,  which  is  the  case  of  the  pursuers, 
be  defenders,  therefore,  maintain  a  very  difierent  plea  under 
i*cumstances  incomparably  less  favourable  than  that  sustained 
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MiLRon     for  the  sellers  iu  Mein's  case,  as  thej  pleaded  retention  only 
haotik.      against  the  first  purchasers,  who  are  here  middlemen.   The 
Marcir7"i86i.  Present  case  is  very  different,  and,  in  fiujt,  the  converse  rf 
Mein's. 

Farther,  it  was  proved  beyond  doubt  that  the  sugar  now  in 
dispute  was  not  kept  in  the  vendor's  cellars,  as  in  Mein^s  case; 
but  in  a  bonded  warehouse  belonging  to  certain  merchants  in 
Greenock  (Kerr  and  Company),  in  whose  books  they  wew 
registered  in  the  name  of  Ferguson  and  Company,  the  pc^ 
agents  of  the  defenders ;  and  when  the  middlemen  (Bowie  lod 
Company)  bought  the  sugar,  they  got  an  order  or  mandiSte  of 
delivery,  first  for  the  whole  1533  bags  bought  on  15th  June^ 
and  next  day  a  separate  order  for  the  761  bags,  whidi  tk; 
indorsed  to  the  pursuers,  who  forthwith  intimated  it  to  Feigs- 
son  and  Company,  the  defenders'  agents.  With  deference,  tiui 
fact  of  itself,  coupled  with  the  payment  of  the  price,  appears  to 
me  conclusive  of  the  case. 

For  what  conceivable  purpose  did  the  middlemen  get  the 
separate  and  partial  order  of  delivery  for  761  bags,  if  not  to 
pass  it  to  a  sub-vendee  1  No  other  object  or  purpose  has  been 
specified,  or  can  be  supposed.  It  was  not  proved  that  Bowie 
and  Company  were  retailers.  On  the  contrary,  their  transsMJ- 
tions,  as  proved  in  this  and  former  cases,  were  those  of  broken 
or  wholesale  dealers.  And  this  being  clear,  the  next  inqiurj 
is,  Is  there  any  example  in  the  whole  range  of  our  reports,  to 
entitle  vendors,  who  have  sold  goods  to  a  primary  vendee  du^ 
ing  his  solvency, — drawn  payment  of  the  price,  and  given* 
transferable  order  of  delivery  to  that  party,  which  is  indoned 
for  value  to  another  purchaser, — being  allowed  to  retain  the 
goods,  not  against  the  primary  vendee,  but  against  the  sub- 
vendee,  who  has  also  paid  the  price  to  the  middleman  oa  the 
faith  of  an  indorsed  transference  of  the  order  of  deUvery  duly 
intimated  to  the  original  agents,  to  whom  it  was  addressed! 
I  apprehend  that  every  principle  of  law  and  justice  is  directly 
adverse  to  such  a  claim. 

Under  the  circumstances  here  combined,  I  think  it  is  not  in 
the  mouth  of  the  defenders  to  allege  that  the  pursuers'  right 
was  unknown  to  them,  or  that  the  defenders  were  entitled  to  i 
lien  over  goods  which  the  pursuers,  an  onerous  third  party,  bad 
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ud  for,  in  security  of  a  credit  which  the  defenders  had  given  Mkmosb 
)  the  middlemen,  subsequent  to  their  giving  a  transferable  Hastm. 
pder  of  delivery  for  the  same  sugar.  The  order  of  delivery  March  7,  I86I. 
specially  in  its  second  edition,  limited  to  the  very  quantity 
3ught  by  the  sub-vendee,  and  indorsed  by  the  middlemen  to 
iwn)  had  been  manifestly  given  for  the  very  purpose  of  being 
ansferred  to  a  sub-vendee ;  and  the  defenders  were  bound  to 
resume  that  it  would  be  so  dealt  with.  Besides  that,  when 
le  onerous  transference  of  the  order  to  the  pursuers  was  im- 
mediately, and  long  before  the  insolvency  of  the  middlemen, 
itimated  to  the  defenders'  agents  at  Greenock,  to  whom  it  was 
Idressed,  that  was  equivalent  to  intimation  to  the  defenders 
lemselves.  Had  intimation  of  the  pursuers'  purchase  been 
iven  by  them  direct  to  the  defenders,  they  surely  could  not 
AoflF  a  new  debt,  or  plead  retention  for  a  new  general  balance, 
I  against  parties  who  had  acted  on  the  faith  of  their  order  of 
slivery.  Separately,  the  defenders  are  equally  barred  from 
leging  ignorance  of  the  pursuers'  right,  when  intimation  was 
lade  of  it  to  their  agents,  three  months  before  the  first  vendee's 
inkruptcy. 

It  is  impossible  to  suppose,  in  point  of  fact,  that  the  sub- 
mdee's  right  in  such  a  case  was  not  known  to  the  defenders 
ng  before  the  bankruptcy  of  the  middlemen.  If  it  was  of  any 
msequence  for  the  defenders  to  know  whether  the  order  of 
divery  was  transferred  to  third  parties,  it  was  the  duty  of  the 
sfeoders'  agents  to  inform  them  of  the  transfer  as  soon  as  it 
as  intimated  to  them ;  and  the  defenders  should  have  given 
structions  to  their  agents  to  that  effect.  It  is  impossible  that 
lerous  and  innocent  third  parties  can  suffer  from  the  omission 
'  either,  even  if  there  was  any,  which  is  highly  improbable,  and 
B8  not  proved. 

The  defenders  argued,  that  intimation  of  an  order  of  delivery 
Idressed  to  registered  port-agents,  was  found  insufficient  to 
hresfc  the  first  sellers,  to  bar  them  from  stopping  delivery  to  a 
lb-vendee,  in  the  case  of  Smith  v.  M^Ewen,  which  has  been 
ipeatedly  quoted  in  this  discussion.  But  that  decision,  as 
qplained  by  Lord  Campbell,  proceeded  chiefly  on  the  spe- 
dty  that  the  price  was  not  paid  ;  in  consequence  of  which,  as 
itedby  Mr.  Cross,  "  a  special  property  continues  in  the  vendor 
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MwAosi  until  the  purchaaer  pays  the  price."  On  that  essential  point, 
Habtib.  the  state  of  the  fact  here  is  the  reverse  of  that  of  M'Ewen. 
MarcrTTisei.  ^^^  Completion  of  the  pursuers'  right  of  property  in  the 
sugar  in  question,  was  proved  by  another  test  of  the  most  deci- 
sive nature,  in  a  case  of  sale.  This  was  by  the  actual  delivery 
to  the  pursuers,  without  objection  from  the  defenders,  of  170 
bags — very  nearly  one-fourth  part  of  the  sugars  sold  under  the 
second  order  of  delivery  granted  by  the  defenders,  and  indorsed 
to  the  pursuers.  That,  I  apprehend,  was  a  sufficient  act  and 
deed,  in  the  particular  circumstances  of  this  case,  to  tran^ 
the  property  of  the  whole  lot  resold  by  the  first  vendees  to  the 
pursuers,  and  to  bar  the  original  sellers  from  attempting  to  re- 
claim any  part  of  the  goods  sold.  There  can  be  no  doubt  that 
a  breaking  of  bulk,  and  the  taking  possession  of  a  pordon  of 
goods  sold  under  one  entire  contract,  is  generally  an  indication 
and  proof  of  the  completion  of  the  contract,  and  of  the  transfer 
of  the  property. 

Thus,  the  following  cases  are  briefly  reported  in  one  of  the 
latest  published  English  digests  : — "  The  right  to  stop  in  irtor 
situ  is  defeated  by  the  delivery  of  part  of  the  goods  sold  under 
one  entire  contract,  if  such  delivery  of  a  part  appears  to  hare 
been  intended  as  a  delivery  of  the  whole.  Where  800  bushds 
of  wheat,  part  of  an  entire  cargo,  were  delivered,  it  was  hdd 
that  it  must  be  taken  to  be  a  delivery  of  the  whole.''  {Shhej 
V.  Heyward,  2  H.  B.  L.  504.)  "  So,  where  the  goods  were  in 
the  hands  of  a  wharfinger,  and  the  purchaser  weighed  the 
whole,  and  took  away  twenty-five  bales,  leaving  the  remainder 
on  the  wharf,  it  was  held  that  this  amounted  to  taking  posses- 
sion of  the  whole,  and  that  the  privilege  of  stopping  in  tran^ 
could  not  attach."  {Hammond  v.  Anderson,  1  B.  and  P.  N.  I 
69.)  "  There  can  be  no  doubt  that,  wherever  there  is  a  com- 
plete delivery  of  part  of  one  entire  cargo  to  the  consignee,  the 
transitus  is  ended,  and  the  consigner  cannot  stop  the  remainder/ 
{Per  Bayleyj  J.  Crashay  v.  Eades,  1  B.  and  C.  183.  Roscoii 
Digesty  7th  ed.,  557.) 

Upon  these  authorities,  the  partial  delivery  of  170  bags  is 
the  present  instance,  made  by  the  defenders'  agents  to  the  pur- 
suers, was  a  recognition  and  ratification  of  the  order  for  the 
whole  761  bags,  and  nothing  else.     The  pursuers  got  one  order 
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mly  through  the  defenders  for  the  whole  quantity,  and  the  de- 
ivery  of  1 70  bags  by  the  defenders'  agents  was  an  eflFectual      HaJtii. 
icknowledgment,  and  acting  under  the  entire  order.  MarchTTissi. 

No  doubt  it  would  appear  that  some  of  the  reported  cases  as 

0  partial  delivery  turn  upon  nice  distinctions,  which  give  an 
ipparent  uncertainty  as  to  the  legal  effect  of  partial  delivery  in 
particular  instances.     Into  these  it  is  unnecessary  to  enter,  as 

believe  the  specialty,  now  finally  established  here,  of  delivery 
la  part  of  the  goods  to  sub- vendees  after  payment  of  the  full 
»rice  to  a  middle  vendee,  who  has  also  paid  the  original  ven- 
lors,  and  got  from  them  an  order  of  delivery,  would  be  held  in 
England  to  supersede  all  questions  as  to  the  completion  of  the 
purchase. — See  the  case  of  Green^  1  Starkie,  447,  and  authori- 
ies  there  quoted,  where  partial  delivery  to  a  vendee,  who  had 
greed  to  grant  a  bill  for  goods,  was  held  to  pass  the  property 
f  the  whole  lot,  comprehended  in  one  agreement  to  sell,  as  the 
endor,  from  his  own  negligence  or  fault,  had  delayed  to  draw 
le  bill  before  the  vendee  took  delivery  of  a  part.     The  present 

1  obviously  a  much  stronger  case. 

Keeping  in  view  these  specialties,  the  defenders*  claim,  if 
istained,  resolves  truly  into  this,  that  the  vendors  of  colonial 
reduce,  even  after  receiving  payment  of  the  price  of  special 
its  sold,  and  taking  delivery  of  a  large  part,  are  in  future  to 
ftve  a  lien  over  a  part  accidentally  left  in  their  possession  for 
leir  general  balance,  and  even  for  a  balance  contracted  subse- 
oent  to  the  sale,  under  which  the  sub-vendee's  claim  arises. 
his  is  a  serious  doctrine,  which,  it  has  been  hitherto  under-  • 
»od,  can  only  be  admitted  by  positive  law,  or  by  general 
nge.  But  no  such  law  or  practice  has  been  established  by 
16  defenders. 

I  am  not  aware  that  it  can  be  legitimately  objected  to  these 
lews,  that  they  are  founded  in  part  on  authorities  in  English 
iBctice,  with  which  we  are  imperfectly  acquainted.  It  has 
Ben  hitherto  understood  as  absolutely  essential  to  the  interests 
r  toide,  that  the  diflFerent  parts  of  the  empire  should  be  subject 
>the  same  rules  on  matters  of  proper  commercial  law  ;  and  it 
'^nld,  indeed,  be  a  very  gross  anomaly,  if  a  seller  of  goods  in 
Glasgow  possessed  more  extensive  privileges,  or  a  lien  for  hi& 
neral  balance,  which  would  not  equally  belong  to  merchants; 

Vol.  h.  2  y 
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MiLBosB  iij  London  or  Manchester,  when  they  sell  to  parties  resident  in 
HAMm.  Scotland.  Accordingly,  one  of  the  articles  of  Union  of  the 
M»n^^i86i.  kingdoms  (article  18)  seems  to  have  been  framed  to  obviate 
that  very  inconvenience.  And  reference  may  here  be  made  to 
the  decision  of  this  Court,  affirmed  in  the  House  of  Lords,  in 
the  well-known  case  of  Hamilton  v.  Wood,  in  1787,  (Diet.  6269.) 
In  that  instance  a  certain  hypothec  was  claimed  by  shipbuflden 
for  repairs  on  a  vessel  in  a  home  port.  The  decisions  in  Scot- 
land in  favour  of  the  preference,  for  a  century,  were  strongly 
founded  on  ;  but  the  Court,  after  much  contrariety  of  judgmeDt. 
and  even  against  the  opinion  of  Lobd  Braxfield,  directed « 
case  to  be  sent  to  English  counsel  of  eminence,  to  ascertain  tke 
law  in  similar  questions ;  and  this  being  declared  clear  and 
settled,  the  Court  repelled  the  hypothec, — ^which  judgment  was 
affirmed  on  appeal  in  1 789,  on  the  motion  of  Lobd  Thublow. 
It  has  been  argued,  however,  that  there  is  some  subtle  or 
technical  distinction  between  the  provisions  of  the  law  of  &ig- 
land  and  Scotland  in  the  contract  of  sale,  and  that  property  ia 
moveables  passes  in  England  by  a  concluded  agreement  without 
tradition,  while  it  is  only  completed  in  Scotland,  as  in  the  mi 
law,  by  delivery.  This  supposed  distinction,  however,  has  no 
effect  on  the  rights  of  parties  in  practice,  as  the  law  of  ScotUnd, 
by  the  apphcation  of  its  doctrine  as  to  the periculum  rei  vendita, 
and  by  the  operation  of  personal  exceptions,  against  all  pleas 
of  retention  or  otherwise,  urged  by  sellers  to  the  prejudice  of 
onerous  third  parties,  gives  all  the  protection  to  sellers  and 
purchasers  with  us,  which  they  possess  under  the  law  of  Eng- 
land. Accordingly,  Professor  Bell,  in  the  last  edition  of  hi 
Principles,  observes — "  It  has  sometimes  been  contended  that 
in  Scotland  the  right  of  retention  goes  farther  than  the  Englidi 
lien,  so  as  to  comprehend  all  cases  where  there  is  legitimate 
possession  and  a  debt  due  to  the  possessor ;  and  that  retention 
is  in  such  case  a  necessary  substitute  for  the  diligence  of  arrest- 
ment, which  a  creditor  possessed  of  his  debtor's  effects  cannot 
use  in  his  own  hand.  But  there  is  no  ground  for  this  distinc- 
tion.*'—^^//'^  Prin,,  4th  edit,  sect.  1431,  p.  630. 

Without  farther  argument,  it  humbly  appears  to  me  that  the 
present  case  is  to  be  looked  at  with  all  specialties  combined,— 
and  not  as  if  it  turned  on  any  one  fistct,  standing  isolated  and 
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alone.     This,  however,  was  the  course  adopted  in  the  dexterous     Mwaosb 
argumeut  maintaiued  for  the  defenders  in  the  present  case.      EAma, 
The  points  were  treated  separately ;  and  it  was  inferred  that  MarorrTissi. 
any  one  of  them  occurring  in  certain  circumstances  was  insuffi- 
cient to  make  out  the  right  of  the  last  purchasers.     But  that 
mode  of  treating  the  case  is  manifestly  fallacious  and  unfair. 
The  strength  of  the  present  case  lies  peculiarly  in  the  accumu- 
lation of  circumstances  to  prove  the  completion  of  the  transac- 
tion, though  I  incline  to  think  that  the  payment  of  the  price  to 
the  original  vendors  would  of  itself  have  barred  them,  under 
iny  circumstances,  from  objecting  to  the  claim  of  onerous  sub- 
rendees. 

It  may  be  at  once  admitted,  that  if  an  order  of  delivery  had 
3een  given  to  the  middlemen,  without  payment  of  the  price, 
;he  case  would  have  come  within  that  of  Smith  v.  M^Etven, 
ilthough  some  Judges  doubted,  in  that  instance,  whether  inti- 
(nation  of  the  order  was  made  to  the  port-agents  before  the 
bankruptcy  of  the  middlemen,  which  is  clearly  established  here  ; 
but  an  order  of  delivery  given  in  a  cash  transaction,  in  exchange 
for  an  immediate  payment  of  price  covenanted,  constitutes  an 
irreYocable  transfer  to  the  vendee  the  moment  the  price  is  paid. 
[n  like  manner,  if  the  order  had  not  been  intimated  to  the  port- 
sigents,  to  whom  it  was  addressed,  months  before  the  bankruptcy 
[>f  the  middlemen,  that  might  have  constituted  a  feature  of  the 
case  on  which  an  argument  for  the  seller  might  possibly  have 
been  raised,  though  not  after  payment  of  the  price.  Still  far- 
ther, an  order  of  delivery  granted  in  a  ready  money  transaction, 
honestly  fulfilled,  followed  by  a  large  partial  delivery,  is  a  spe- 
cialty which  seems  to  render  the  pursuer's  case  actually  more 
cogent  and  clear  than  any  other  which  I  have  been  able  to  find 
on  record,  where  the  right  of  a  purchaser  falling  within  the 
cat^ory  of  ca^es  of  this  description  has  received  effect.  In- 
deed, iJie  state  of  the  fact  on  this  last  point  appears  to  me 
lo  be  so  decisive,  that  if  the  partial  delivery  which  has  taken 
place  here  be  not  held  sufficient  to  complete  the  transfer  to  the 
purchasers,  I  am  of  opinion  that  the  test  of  the  transfer  of 
;oods  sold  by  paitial  delivery  to  the  vendees  may  in  future 
)e  blotted  altogether  out  of  the  law,  as  the  plea  can  never 
>ccur  in  circumstances  more  demonstrative  of  the  reality  and 
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MxLRosB  justice  of  the  purchaser's  claim  than  it  does  in  the  present 
Haotib.  instance. 
March7"i86i.  ^^  ^^^  wholc,  therefore,  I  continue  of  opinion  that  tie  ex- 
ceptions taken  by  the  pursuers  ought  to  be  sustained,  in  so  far 
as  the  charge  excepted  to  bore  that  retention  of  the  sugar  b 
question,  as  against  the  defenders,  was  competent,  notwithstand- 
ing of  the  payment  of  the  price,  and  the  other  circumstances 
established  in  evidence. 

The  Court  disallowed  the  exceptions. 


Although  on  the  bankruptcy  of  a  purchaser ,  the  seller  may  in  wit^ 
of  his  undivested  right  of  ownership  retain  goods  sold  but  unddimd 
in  seawrity  of  a  prior  debt^  a  party  in  whose  hands  goods  kM 
been  placed  for  the  purpose  of  having  some  operation  perforwd 
upon  them,  is  only  entitled  to  retain  the  goods  until  he  isftii 
the  expense  of  such  operation,  a/nd  is  not  entitled  to  retain  <ieii« 
satisfaction  or  security  of  any  other  claim. 

I.— HARPER'S  CREDITORS  v,  FAULDS- 

Jan.  27^1791.      Harper,  a  dealer  in  the  linen  trade,  used  to  employ  Fanlds 

s.         as  a  bleacher ;  and  at  the  end  of  each  season  accounts  were 

F.  c.  328.     settled  between  them,  for  the  cloths  bleached  in  the  course  rf 

^^440?*^'   it.     On  one  of  those  occasions  Harper  granted  a  bill  for  £lOi 

In  the  following  season  he  sent  various  parcels  of  linen  to 

this  bleachfield,  but  soon  after  became  bankrupt,  his  estate 

being  sequestrated,  and  a  trustee  over  it  chosen.     The  trustee 

demanded  delivery  of  those  goods  on  payment  of  the  price  of 

bleaching  them.    This  being  refused  by  Faulds,  who  clahned  ■ 

retention  for  security  of  the  bill-debt,  the  trustee  brought  tf  | 

action  against  him,  when  it  was 

Pleaded  for  the  Defender. — One's  right  of  retaining  tie 
goods  of  another,  until  he  shall  restore  the  property  of  tlie 
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retainer  in  bis  possession,  is  founded  on  the  fii'st  and  clearest     HARPia's 
dictates  of  justice.     It  is,  however,  to  be  understood,  that  in         ». 
the  retainer's  situation  no  circumstances  have  occurred  incon-      ^^^™- 
sistent  with  his  claim  ;  that  his  possession  is  honest  and  lawful ;  •^"^  ^»  ^'^l- 
that  he  has  neither  relinquished  the  claim  by  express  paction, 
nor  is  excluded  from  it  by  implied  compact,  as  in  the  cases  of 
deposit  and  of  commodate,  nor  debarred  by  any  positive  law. 
But  if  possession  has  been  obtained  hinc  inde  in  the  way  of 
commerce,  where,  from  the  nature  of  the  contract,  each  party 
is  to  be  entitled  to  a  certain  patrimonial  benefit,  and  to  make 
the  best  advantage  he  can  of  his  neighbour's  property,  justice 
requires  that  the  performance  be  mutual,  while  nothing  to  the 
contrary  is  stipulated  or  implied.     And  it  requires  this  more 
especially  when,  by  the  insolvency  of  the  party,  the  denial  of 
retention  is  the  loss  of  a  debt. 

Such  is  the  situation  of  an  artist  having  the  goods  of  other 
people  in  his  possession  for  the  purpose  of  manufacture ;  it 
being  in  effect  the  same  as  if  he  had  held  that  possession  for 
his  own  benefit,  by  paying  a  premium  to  the  owner.  This  is 
evident  where  different  artisans  have,  in  that  way  mutually, 
each  other's  goods  in  their  custody  ;  in  whose  case  it  is  clear,  at 
the  same  time,  that  there  is  nothing  peculiar. 

The  above  is  the  doctrine  of  the  Roman  law.  Without  bona 
fide  possession — in  the  case  of  deposit — or  in  that  of  commo- 
datum^  there  existed  no  right  of  retention  ;  Voet  ad  lib.  16, 
tit.2,%\6\ad.  tit.  depos.  vel  cont  p.  741  ;  /.  pen.  Cod.  lib.  4, 
tit.  34  ;  Id.  ad.  tit.  Com.  vel  cont.  p.  684.  But  in  all  transac- 
tions affording  mutual  benefit,  or  quid  pro  quo,  such  as  locatio 
conduction  the  principle  of  retention  had  its  full  operation. 
Though  the  convenience  of  commerce  may  dictate  the  limita- 
tion of  the  right,  to  cases  of  the  insolvency  of  owners,  yet  no 
rach  distinction  was  recognised  by  the  Roman  law,  which  al- 
lowed it  always,  even  as  SLfa^Uius  remedium. 

When,  in  §  32,  ad.  tit.  de  loc.  cond.y  Voet  argues  that  a  con- 
luctor  cannot  retain,  he  means  only  as  claiming  the  property 
igainst  the  locator ;  and  if,  under  that  title,  he  speaks  solely  of 
•eteution  for  sums  expended  on  the  subject,  it  is  because  this 
ilone  could  there  fall  properly  under  his  consideration.  Even 
n  the  case  of  pignus,  the  Romans  admitted  the  right  of  reten- 
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Habpbr*8 
Creditors 
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tion  in  its  fullest  extent ;  allowing  the  pledge  to  be  retained  for 
extraneous  debts,  not  excepting  such  as  were  contracted  after 
delivery  ;  /.  unic.  Cod.  Etiam  oh.  ckirog.  pec.  pen.  pig.  ten.  pm.; 
Perez.  Trcded.  in  Cod.  Justin.  Nor  does  it  derogate  from  this 
right,  that  the  retention  could  not  operate  against  the  smth 
creditor,  or  him  who  had  the  secondary  right  of  pledge ;  Foflt 
ad  tit.  Quib.  mod.  Pig.  vel.  Hyp.  solv.  §  15. 

Those  principles  are  not  less  firmly  founded  in  the  common 
law  of  Scotland,  as  appears  by  the  best  writers ;  Sfmr,  b.  1,  /it 
18,  §  7 ;  Bankton,  b.  1,  tit.  24,  §  34  ;  Ersk.,  b.  3.  tit.  4,  §20. 
The  Act  of  Parliament  of  1592,  instead  of  introducing,  modi- 
fied and  limited  the  pre-existing  right  of  compensation  ;  in  the 
same  manner  as  the  immediately  subsequent  act,  relatire  to 
expenses  of  plea,  did  with  regard  to  that  claim.  Nor  is  it  any 
objection  to  the  opinion  of  the  authors  above  cited,  that  thej 
refer  to  particular  instances  of  retention,  these  not  being  stated 
as  limits,  but  as  examples  of  the  right. 

The  decisions  of  the  Court  still  more  explicitly  announce  tic 
same  doctrine.  In  the  case  of  Menzies  v.  Irving^  retention  of  a 
sum  due  by  bill  was  admitted,  on  account  of  a  cautionaij 
engagement  by  the  debtor  for  the  creditor ;  in  which  case  the 
caution  was  surely  not  incurred  in  contemplation  of  the  bill- 
debt,  as  tlie  bill  could  be  indorsed  away,  and  retention  would 
not  have  been  pleadable  against  the  indorsee ;  Fountmid 
10th  July  1710. 

In  like  manner  a  mandatary,  after  the  death  of  the  mandant, 
was  found  entitled  to  retention  of  money,  for  relief  of  a  cau- 
tionary obligation  for  the  debts  of  the  latter ;  Remark  D^' 
19th  June  1744,  Creditors  of  Murray  v.  Chalmer. 

These  are  palpable  instances  of  the  general  right  of  reten- 
tion, and  peculiarly  apposite  to  the  case  in  question.  For  its 
surely  not  less  to  be  presumed  as  understood,  between  a  credi- 
tor and  his  debtor  who  is  also  cautioner  for  him,  that  the  debt 
shall  be  paid  without  any  claim  of  retention  as  cautioner,  tha^ 
that  an  artist  having  his  employer's  goods  in  his  hands  to  ^ 
manufactured,  should  have  agreed  to  renounce  his  right  of 
retention  for  debts,  due  to  him  by  the  employer. 

The  decisions  in  the  cases  of  Lees  v.  Dinwiddie,  Fou^^^ 
hall,  10th  December  1707,  and  of  Gkndinning  v.  Montcoffi^ 
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of  MagbiehiU,  Bern.  Decis.,  8th  June  1745,  though  perhaps     Harpmi'b 
MToneous  in  sustaining  an  unlawful  possession,  are  nevertheless         »?^"* 
rtrong  authorities  for  the  right  of  retention ;  as  was  also  the      ^^^ 
lodgment  of  the  House  of  Lords  in  the  case  of  Hewit  and  ^*"-  27f  i79: 
Brockhursty  6th  December  1775.   Nor  when  the  ratio  decidendi^ 
n  that  of  Leslie  v.  Hunter,  the  very  case  of  a  bleacher  retain- 
ng  cloth  bleached  by  him,  is  attended  to,  can  it  be  otherwise 
considered  than  as  a  precedent  of  a  similar  kind ;  Fac.  Coll^ 
Wth  July  1752. 

On  the  same  principle  alone,  rests  the  acknowledged  right  of 
ictors  to  retain  the  goods  of  their  constituents,  in  security  of 
U  debts  whatever  due  to  them  by  the  latter.  Diet  of  Decis. 
oc.  Mutual  Contract;  Erskine,  b.  3,  tit.  4,  §  21.  For  oi;i  any 
ther  ground  than  that  of  the  general  right  of  retention,  a  fac- 
e's claim  could  extend  no  farther,  than  to  retain  for  payment 
^factor*s  fee  and  of  disbursements  on  the  subjects.  Even  the 
ght  of  retention,  called  a  writer's  hypothec,  is  another  proof  of 
lis  principle. 

Nor  in  the  present  case  are  the  creditors  of  the  bankrupt- 
nier  placed  in  a  better  situation  than  he  himself  would  have 
len.  They  are  evidently  in  one  less  favourable  ;  for  any  idea 
an  anxiety  to  exclude  the  right  of  retention,  can  hardly  be 
tplied  to  a  party  who  is  bankrupt,  and  without  any  personal 
terest  in  the  matter.  The  bankrupt  statutes  surely  affect  not 
e  right  of  retention  more  than  that  of  compensation.  If  the 
ods  by  carelessness  had  been  destroyed,  the  bankrupt  would 
ve  been  creditor  for  the  price,  and  compensation  must  have 
en  sustained.  But  as  they  ^re  preserved  safe,  is  the  claim- 
t's  condition  on  that  very  account  to  be  rendered  worse  ? 
id  although  a  fraudulent  use  might  on  some  occasions  be 
.de  of  such  retention,  this  imperfection  is  nothing  but  what 
'Onimon  to  all  commercial  transactions ;  the  remedy  of  which 
i  law  will  supply  when  it  becomes  necessary,  as  in  all  cases 
ere  devices  are  employed,  fraudem  facere  legi ;  Fdc.  Coll., 
i  March  1781,  Blachie  v.  Robertson;  Diet,  vol.  iii.  p.  38, 
ne  V.  Thomson.  Indeed  as  a  person  can  neither  arrest  nor 
nd  goods  in  his  own  hands,  to  deny  the  right  of  retention 
uld  make  the  situation  of  one  possessing  the  bankrupt's  goods 
re  unfortunate  than  that  of  any  other  creditor. 
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Habpbr's         Though  the  law  of  England  is  of  no  proper  authority  in  Scot- 
«.         land,  it  may  be  noticed  that  it  supports  the  doctrine  of  reten* 
Faulm.      ^j^^  .  ^£  which  Lord  Kames  gives  an  instance  in  Prine.  of 
Jan- 27, 1791.  Equity,  b.  11,  cap.  3,  as  occurring  in  the  Court  of  Chancery. 
And  that  the  same  rules  prevail  there  in  the  other  courts  ap- 
pears from  Lord  Hardwick's  opinion  in  the  case  of  Deeu; 
Atkins'  Rep.y  vol.  i.  p.  229.     Nor  is  Lord  Mansfield's  judg- 
ment, in  the  case  of  Green  v.  Farmer^  different  in  principle,  as 
is  evinced  by  the  reasoning  on  which  it  is  founded.. 

Pleaded  for  Trustee. — The  inexpediency  of  the  defenders 
doctrine,  both  to  the  public  in  general,  and  to  the  individual 
employer,  is  obvious :  To  the  public,  whom  by  a  latent  and 
unknown  security  it  excludes  from  access  to  a  debtor's  property; 
and  to  the  employer,  who  may  thus  be  deprived  of  the  most 
advantageous  use  of  his  goods,  which  will  often  depend  on  bar* 
ing  them  at  command  at  a  particular  time. 

The  privilege  of  compensation  or  of  retention  was  not  original 
in  the  law  of  any  country ;  its  subsequent  introduction,  and 
always  under  various  limitations,  having  been  owing  to  con- 
siderations of  equity. 

In  Rome,  so  far  from  being  a  part  of  the  common  lav,  com- 
pensation was  only  at  first  admitted  ex  cequitate  by  the  Prater, 
in  judiciis  bonce  fidei ;  nor  was  it  extended  so  as  to  become 
admissible  in  judiciis  stncti  juris,  prior  to  the  rescript  of  the 
Emperor  Marcus;  Yinn.  ad  In^tit.,  p.  811.  And  in  England, 
it  was  but  in  the  reign  of  Geo.  II.  that  compensation  of  mutual 
debts  unconnected  with  each  other,  was  authorized  by  Statute. 

That  in  Scotland,  before  the  Statute  of  1592,  c.  143,  com- 
pensation was  not  permitted  by  way  of  exception,  appears  from 
Balf.  Pract.,  p.  249  ;  Stair,  b.  1,  tit  18,  §  6.  This  Statute 
speaks  of  compensation  alone,  being  silent  as  to  retention  of 
ipsa  corpora;  which  owes  its  introduction  to  the  authority  of 
the  Court.  But  the  retention  thus  authorized  is  always  found- 
ed on  a  mutual  contract,  and  consists  in  withholding  perform- 
ance on  one  side,  until  that  on  the  other  be  ready  to  ensue; 
Diet,  voce  Mutual  Contract. 

In  the  case  of  an  artist  employed  to  manufacture  goods,  the 
contract  that  takes  place,  consists  in  an  obligation  on  the  one 


CONTBACT  OF  SALE.  71 3 

and  to  perform  tlie  work  and  restore  the  subiect,  and  on  the     Habpbr's 

1  II*  t««i  •  ••  11     t        Chmditobi 

ther  to  pay  the  hire  ;  the  civil  possession  remaining  all  the         v. 
rhile  with  the  employer  ;   Voet.  lib.  4,  tit.  2,  §  1,  /.  18,  jt?r.  de     ^t!^"' 
dquir.  vel  amitt.  possess. ;  Bhckstone^  vol.  ii.  p.  452  ;  although  ^^^  ^7,  i79i. 
be  artist  may  avail  himself  of  his  actual  custody,  till  the  coun- 
Br  part  of  the  contract  be  fulfilled.     But  farther  than  this, 
rhich  is  a  right  arising  immediately  from  the  contract,  the 
rtist  has  no  privilege  of  retention.     For  the  defender's  idea  of 
he  right  extending  as  a  security  for  extraneous  debts,  has  no 
)undation  in  law. 

If  there  were  any  ground  for  so  unlimited  a  claim,  it  would 
ot  be  confined  to  moveables,  but  would  comprehend  equally 
mnovable  property.  A  tenant  of  a  farm,  for  example,  would, 
\  an  action  of  removing,  be  entitled  to  defend  himself  by  the 
ime  plea,  on  account  of  a  debt  due  to  him  by  the  landlord, 
ut  the  law  does  not  recognise  any  such  doctrine  ;  for  even  an 
eritable  right  to  the  lands  in  the  person  of  the  tenant  would 
Dt  be  sustained  as  a  defence.  The  maxim  of  law  on  this  head 
.  Nemo  potest  mutare  causam  possessionis  siub;  Voet  Ub.  19, 
t.  2,  J  32 ;  Diet.  voc.  Mutual  Contract,  vol.  i.  p.  559  ;  Yinn. 
slect.  Quwst  lib.  1,  cap.  51. 

Again,  if  such  a  comprehensive  right  existed  in  our  law,  it 
ould  certainly  be  announced  by  the  writers,  and  recognised 
f  the  decisions.  But  the  reverse  is  the  case,  as  appears  from 
te  various  authorities  ;  where  indeed  the  doctrine  of  retention 

not  treated  with  much  accuracy ;  Stair y  b.  1,  tit.  18,  J  7  ; 
ankton,  b.  1,  tit.  17,  $  15,  tit.  24,  $  13;  ErsUne,  b.  3,  tit.  4, 
21.    See  also  Diet,  vol.  i.  p.  594. 

The  cases  of  factors  entitled  to  retention  of  their  consti- 
tents'  funds,  and  of  the  hypothec  of  writers,  mentioned  by  the 
rfender,  do  not  support  his  plea.  For  factors  are  clearly 
iderstood  to  advance  their  money  in  the  faith  of  this  security, 
f  which  circumstance  a  virtual  contract  is  formed ;  and  the 
riter's  hypothec  has  been  always  confined  to  claims  arising 
It  of  his  employment,  so  that  it  stands  in  the  same  predica- 
ent.  Creditors  of  Lidderdaie  v.  Naesmithy  5th  July  1749, 
ilkerrariy  voc.  Hypothec ;  Macvicar  v.  CampbeU^  1 735  ;  Orme 

Barclay y  18th  November  1778. 

As  to  the  case  of  cautioners,  this  affords  not  a  proper  instance 
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Haefie'b     of  retention  ;   for  it  is  the  plea  of  compensation  that  really 
V.         belongs  to  a  cautioner,  when  his  creditor  lies  under  the  obliga- 
t^^      tion  of  relief  to  hira. 
Jan.  27, 1791.       j^  ^y^Q  question,  Murray  v.  Chalmer,  if  the  mandate  had  not 
fallen  by  the  mandant's  death,  it  was  admitted  that  the  man- 
datary would  have  had  no  right  to  retain ;  but  on  the  maa- 
dant's  death  the  money  in  the  mandatary's  hands  became  a 
debt  due  to  the  representatives  of  the  former,  against  irhich 
the  latter  was  entitled  to  plead  compensation  ;  Karnes's  Betn. 
Decis.y  19th  June  1744. 

The  case  of  Ilewit  and  Brochhurst  has  been  misconceiyed. 
It  did  not  depend  on  the  supposition  of  any  general  right  of 
retention,  but  altogether  on  the  nature  of  the  special  powers 
conferred  on  a  person  concerned. 

With  regard  to  the  supposed  effect  of  bankruptcy,  it  is 
reasonable,  that  the  loss  resulting  from  it  should  be  equallj 
distributed  among  all  the  creditors ;  nor  does  the  circumstance 
of  one  of  them  holding  a  part  of  the  debtor's  property  by  acci- 
dent, and  without  any  right  of  pledge,  create  a  just  preference. 
He  is  only  a  custodier  for  the  creditors  at  large.  To  saj  thst 
he  would  be  in  a  worse  condition  thus  than  the  rest  of  tie 
creditors,  is  a  mistake ;  because  in  the  name  of  a  trustee  he 
could  arrest,  and  in  his  own  he  could  execute  a  poinding. 

Nor  is  there  any  solidity  in  the  distinction  between  the  case, 
of  gratuitous  loans  and  the  like,  in  which  the  defender  admits 
that  retention  is  excluded,  and  that  of  contracts  of  a  comme^ 
cial  nature  ;  for  if  retention  is  not  founded  on  the  contract,  it 
must  be  equally  against  right,  whether  that  be  onerous  or 
gratuitous.  The  distinction  receives  no  countenance  from  tie 
Roman  law,  to  which  he  appeals,  as  is  evident  from  the  pas- 
sages above  referred  to  ;  Yid.  etiam  Yoet.  lib.  1 6,  tit  2,  |  20 ; 
lib,  20,  tit.  2,  §  28.  As  to  the  lex  unica  Codicisy  it  gave  not 
the  right  of  retention  against  another  creditor,  but  merely 
against  the  debtor  himself;  Perezius,  lib.  8,  tit.  27,  §  3. 

It  is  last  of  all  to  be  observed,  that  the  doctrine  now  main- 
tained by  the  pursuer  is  in  the  law  of  England  perfectly 
established,  as  is  evident  from  the  case  of  Green  v.  Farmer, 
reported  by  Burrow,  vol.  iv.  p.  2214  ;  and  by  BlacJc^one,  voLi 
p.  651. 
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The  Lord  Ordinary  reported  the  cause  on  informations,  when     Harwe's 

the  Court  ordered  a  hearing  in  presence.  ». 

Facias. 

Lord  Dreohorn. — I  have  difficulties  in  forming  an  opinion  ^^'^  ^'^*  ^"®^ 
on  this  case.  The  right  claimed  by  the  manufacturer  is  not  a 
constituted,  but  a  resulting  right ;  founded  on  possession  and 
regulated  by  it.  The  exceptio  doli  struck  me  ;  but  it  does  not 
affect  creditors,  which  is  the  case  at  issue.  The  question  is  of 
great  importance.  The  right  of  retention  would,  if  carried  to 
the  fiill  extent  of  the  pursuer's  plea,  aflFect  heritable  rights,  as 
well  as  moveables,  putting  the  records  out  of  the  question.  An 
adjudger  might  claim  possession,  till  he  should  be  paid,  not 
merely  the  debt  for  which  the  adjudication  was  led,  but  every 
debt  due  to  him  by  the  proprietor  of  the  lands.  No  author  has 
treated  fully  of  the  question  of  retention.  Retention  is  not  a 
pledge,  nor  a  lien,  but  the  mere  result  of  possession  ;  since,  if 
an  artificer  lose  possession,  he  loses  his  right  of  retention,  even 
for  expenses  ;  nor  can  he  recover  possession  as  in  a  lien,  where 
he  has  an  actio  in  rem.  This  claim  is  unquestionably  good  for 
the  expense  of  labour,  ])ict,  vol.  iii.  But,  in  considering  the 
farther  extension  of  it,  it  must  be  obvious — 1.  That  there  can 
l>e  no  claim  of  retention  where  it  is  expressly  excluded  by  the 
^eement.  2.  That  it  may  be  excluded  by  the  situation  of 
the  debt.  A  watchmaker,  for  example,  is  pursuing  for  a  debt, 
'^hich  is  denied,  and  under  discussion  in  a  court,  and  the 
Jleged  debtor  sends  his  watch  to  be  repaired  :  it  cannot  in 
hese  circumstances  be  supposed  that  the  debtor  meant  to  give 
Us  watch  in  payment  of  the  debt,  for  he  is  at  the  time  strenu- 
Usly  denying  it :  neither  can  he  be  presumed  to  have  intended 
0  give  it  as  a  security.  3.  It  is  clear  that  retention  may  be 
deluded  by  the  situation  of  the  parties,  or  by  the  circum- 
^nces  under  which  the  goods  came  into  the  hands  of  the  per- 
)n  claiming  retention.  See  the  case  of  Campbell  in  1781, 
here  a  person  receiving  money  as  a  trustee  was  found  not 
ititled  to  retain  it  in  payment  of  a  debt  due  to  him  by  the 
lister.  In  the  same  way  if  a  jewel  be  put  into  the  possession 
'  a  jeweller  to  be  set,  ex  presumpta  voluntatej  the  possession 
lUst  be  restricted  to  that  particular  act ;  there  is  an  exclusion 
r  retention  by  the  very  nature  of  the  agreement.    Were  there 
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Habpib'b     in  our  law  a  general  right  of  retention  for  all  debts,  we  should 

V.         find  it  restrained  by  numberless  limitations — "  Nemo  potest 

¥avlds,      ^y^tare  suam  possessionem.^'  is  a  rule  admitted  in  our  law,  and 

an.  27, 1791.  ^nless  Something  be  done  to  alter  the   possession,  it  must 
remain  as  at  first.    The  L.  unic.  C.  etiam  oh  chirographar.,  4c., 
was  a  new  law.     The  older  law  is  more  to  be  respected.  A> 
man  does  not  seem  improhe  facere  who  pays  the  sum  for  which 
a  pledge  is  constituted.     It  is  said  that  a  person  in  possession 
is  in  a  worse  situation  than  any  other  creditor ;  but  this  is  bj 
no  means  the  case,  he  may  do  diligence  in  the  name  of  a  trus- 
tee, or  deposit  the  goods  in  the  hands  of  a  third  party,  and 
carry  on  the  diligence  in  his  own  name.     Compensation  is  out 
of  the  question  ;  retention  depends  on  the  terms  under  whici 
the  property  comes  into  the  hands  of  the  holder.    Without  pro- 
nouncing on  the  general  point,  it  strikes  me,  that  when  an  arti- 
ficer receives  goods  to  be  wrought,  he  has  a  claim  for  no  more 
than  the  expense  of  the  labour  ;  by  no  means  for  other  debts. 


Lord  Hailes. — The  decision  in  the  case  of 
bad.  If  retention,  to  the  extent  claimed,  be  allowed,  it  ^ 
give  an  opportunity  for  fraudulent  preferences  by  bankrupts,  in 
contempt  of  the  Acts  of  Parliament.  A  debtor  wishing  to  give 
a  preference  to  his  neighbour,  who  is  a  creditor,  may  open  the 
door  of  his  field,  and  allow  his  cattle  to  go  into  his  neighbour's 
enclosures,  and  he  may  poind  them  ;  having  thus  acquired  pos- 
session, he  has  a  right  of  retention  for  every  debt,  as  well  as 
for  the  value  of  the  damage  done.  It  would  not  be  easy,  in 
such  a  case,  to  prove  collusion. 

Lord  Gardenston. — I  am  of  the  opinion  already  delivered. 
When  I  came  to  consider  the  point  really  at  issue,  I  was  greatly 
moved  by  the  consequences  of  this  new  doctrine  of  retention. 
It  would  prove  equally  dangerous  to  commerce,  as  to  the  fair 
distribution  of  the  property  of  bankrupts  ;  for  nothing  is  more 
common,  than  for  merchants  to  dispose  of  their  goods,  before 
they  come  from  the  manufacturers.  In  this  very  case,  the 
goods  were  sold  when  in  the  field.  The  property,  in  my 
opinion,  remains  in  the  person  who  lodges  the  goods  with  the 
artificer ;  and  when  in  this  situation  he  sells  them,  the  pur- 
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chaser,  though  he  may  be  presumed  to  know  that  the  price  of  j^J™'* 
the  manufacturer's  labour  will  be  a  burden  on  the  goods,  can-  r. 
not  suppose  that  they  are  encumbered  with  any  further  claim.  1^!^' 
When,  in  this  case,  the  goods  were  sent  in  the  year  1788,  the  J"*- 27,1791 
bleacher  had  a  right  of  retention  for  the  expense  of  bleaching 
that  parcel :  but  by  giving  up  his  possession  of  it,  and  receiv- 
ing a  bill  for  his  bleaching  account,  he  renounced  his  right  of 
retention.  The  bill  came  then  to  be  his  security,  and  he  came 
to  be  in  the  same  situation  with  any  other  personal  creditor. 
Now  this  goes  to  the  principal  part  of  this  question  ;  for  if  the 
retention  was  really  given  up  by  the  accepting  of  a  bill,  it  is 
incomprehensible  how  this  right  of  retention  should  revive, 
and  attach  on  a  new  subject.  Even  had  there  been  no  bank- 
ruptcy the  plea  would  have  been  a  bad  one ;  by  giving  up 
possession  of  the  first  parcel  of  goods,  the  right  of  retention 
over  them  was  lost.  In  illustration,  suppose  that  a  person 
sells  500  bolls  of  meal,  on  a  ready-money  bargain,  if  the  pur- 
chaser comes  with  the  money  the  seller  must  deliver ;  if  with 
a  bill,  the  seller  may  refuse  :  but  he  takes  the  bill,  and  delivers 
up  the  meal ;  the  purchaser  makes  a  new  bargain  next  season, 
and  pays  ready  money  for  his  second  cargo,  the  seller  cannot 
retain  this  second  cargo  in  security  of  the  price  of  the  former, 
which  still  remains  unpaid.  In  the  same  way  a  shipmaster 
has  a  right  of  retention  for  his  freight;  but  if  he  gives  up  the 
goods,  he  cannot  renew  his  claim  of  retention  over  other  goods 
of  the  debtor  which  may  afterwards  come  into  his  hands  as  a 
shipmaster.  If  the  right  of  retention  in  its  full  extent  be  ad- 
mitted, it  must  affect  heritage :  and  a  tenant,  who  gets  into 
possession  of  a  farm,  and  who  is  at  the  same  time  creditor  to  his 
landlord,  may,  at  the  expiry  of  his  lease,  claim  retention  of  the 
farm  until  his  debt  be  paid.  A  case  occurred  lately,  where, 
had  there  been  a  right  of  retention  to  the  extent  here  claimed, 
the  claimant  must  have  prevailed.  A  proprietor  of  a  small 
subject  in  the  neighbourhood  of  Arbroath  sold  it ;  he  gave  the 
purchaser  a  disposition  and  infeftment,  and  admitted  him  to  the 
possession  without  receiving  the  price  ;  a  little  after,  the  pur- 
chaser became  bankrupt,  and  a  ranking  of  his  creditors  having 
taken  place,  a  claim  was  entered  for  the  seller  :  but  the  Court 
denied  him  any  preference.     This  decision  I  apprehend  to  have 
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HAmpsa's     been  pronounced  on  this  ground  solely,  that  the  seller  having 

V.         quitted  possession,  had  renounced  his  right  of  retention.    I  am 

^^*'      happy  to  coincide  with  the  opinion  of  that  very  res[ 

Jan.  27, 1791.  Judge,  LoBD  Manspield,  in  the  case  of  Grreen  v.  Farmer, 

Lord  Dunsinnak. — I  am  against  retention. 

Lord  Monboddo. — I  am  clearly  for  retention.  The  civil  law 
I  consider  as  the  common  law  of  all  Europe,  and  espedall; 
of  this  country.  Voet  {§  20,  de  Compensatione)  lays  down  a 
great  distinction  betwixt  compensation  and  retention,  in  which 
he  gives  retention  the  preference  as  the  stronger  right.  The 
exceptions  from  the  general  right  of  retention  are  clearly  laid 
down  in  the  civil  law  ;  they  are  in  cases  of  gratuitous  ooDtracta 
as  commodate  and  deposite ;  and  these  very  exceptions  shew 
the  general  rule  to  stand  clear.  The  text  of  the  civil  law,  L 
un.  G.  etiam  ob  chirographar.y  &c.,  contains  a  decision  in  a  vei; 
strong  case.  Pledge  implies,  that  when  the  debt  is  paid  for 
which  the  subject  was  impledged,  the  subject  must  be  delivered 
back.  The  primus  creditor  had  the  principal  pledge,  the 
secundua  creditor  had  a  secondary  pledge  over  the  same  sub- 
ject. The  exception  was  not  good  against  him,  for  his  right 
was  real  and  preferable.  Compensation  and  retention  are  the 
same  in  principle ;  the  ground  of  equity  is  this,  that  a  person 
is  not  obliged  to  pay  a  debt  while  the  creditor  is  at  the  same  * 
time  due  something  to  him.  If  the  claims  be  of  the  same 
nature,  it  is  called  compensation  ;  if  different,  it  gets  the  Dame 
of  retention. 

Lord  Swikton. — Compensation  and  retention  are  the  same; 
with  this  variation,  that  compensation  can  be  proponed  only  in 
liquid  claims,  retention  takes  place  whether  the  claims  be  liquid 
or  not.  Retention  should  always  be  allowed  where  there  is  no 
fraud.  It  has  been  said  that  the  defender  has  lost  his  right  d  \ 
retention  for  the  first  parcel,  because  he  parted  with  the  goods: 
but  he  had  reason  to  expect  that  more  would  be  put  into  bis  | 
hands ;  he  accordingly  did  receive  more,  and  over  these  he 
now  claims  retention.  I  conclude  in  the  words  of  LoBD  Arkis- 
ton  in  MagbiehilFs  case,  that  he  may  lawfully  retain  the  goods 
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ch  have  thus  come  innocently  into  his  possession,  till  he  get     HA»p»'i 
ment  of  the  former  debt.  «. 

Faulds. 

iORD  EsKGROVE. — Though  many  inconveniences  may  ensue,  ^^  2^'  ^^^^• 
n  of  opinion,  that,  by  the  law  of  Scotland,  retention  is  corn- 
et. I  assume  it  as  a  principle,  that  the  law  of  Scotland  is 
ranch  of  the  civil  law,  especially  with  regard  to  contracts  : 
J  enough,  therefore,  if  the  civil  law  establishes  the  principle 
retention ;  and  both  compensation  and  retention  were  re- 
^ed  in  that  law.  They  are  founded  on  a  principle  of  com- 
1  justice  between  man  and  man  ;  not  the  creature  of  Sta- 
3.  They  must  have  been  recognised  in  our  law  long  before 
Statute  1592,  which  only  allowed  the  principle  to  operate 
way  of  exception.  Before  that  Act,  had  two  parties  come, 
h  with  a  decree  in  his  hand,  must  both  have  gone  to  prison  ? 
*ely  not ;  or  could  this  have  taken  place,  though  one  was  a 
iree  for  delivery,  while  the  other  was  a  decreet  for  payment  ? 
mnnot  be.  Retention  must  have  existed  before  the  Act  of 
rliament ;  the  case  from  Balfour  proves  it.  By  the  civil  law 
re  was  always  retention,  when  not  excluded  by  the  nature 
the  agreement,  or  the  law  of  the  country.  As  to  land-rights, 
ther  compensation  nor  retention  is  there  admitted,  and  this 
►ceeds  from  the  influence  of  the  feudal  law  ;  hence,  in  the 
e  of  first  and  second  adjudications,  the  second  adjudger  is 
iged  to  pay  the  debt  of  the  first,  before  he  can  obtain  pos- 
sion  ;  but  he  is  not  obliged  to  pay  any  other  debt  than  that 
which  the  diligence  has  been  led.  In  like  manner,  there 
[  be  no  retention  in  wadsets,  further  than  for  the  debt  in  the 
dset ;  neither  can  a  tenant  hold  possession  via  retentionis, 
rond  the  terms  of  his  lease.  There  can  be  no  difficulty  where 
I  question  occurs  betwixt  the  debtor  and  creditor,  the  one 
ds  the  goods,  the  other  the  money  ;  and  payment  cannot  be 
nanded  of  the  debt  without  delivery  of  the  goods.  There  is 
distinction  betwixt  this  case  and  that  of  a  factor ;  a  factor 
creditor  in  a  debt  contracted  before  the  existence  of  his 
tory,  or  acquires  a  debt  of  a  prior  date  ;  this  man  is  entitled 
retention  until  these  debts  be  paid,  and  this  can  proceed  on 
J  general  principle  of  retention  only.  Retention  of  writs,  as 
hypothec,  should  go  no  farther  than  for  business  done  in 
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Habper'b     relation  to  the  papers  over  which  the  daiin  is  made;  but  it 
V.         has  been  carried  a  greater  length.     A  cautioner  is  allowed  re- 
Faulds.      tentiQn  Qf  a  debt  until  relieved  of  his  cautionary  obligation.  No 
Jan.  27, 1791.  doubt  where  goods  have  come  into  the  hands  of  a  person  bom 
fidcy  but  without  the  consent  of  the  owner,  there  is  no  retention. 
There  is  a  case,  in  which  I  was  counsel,  but  which  I 
regret  much  has  never  been  collected,  and  the  more  so  as  I 
have  omitted  to  mark  the  opinions  of  the  Judges.    It  m 
decided  5  th  March  1761,  betwixt  the  Creditors  of  WilUamm 
and  Yetts.     Williamson,  a  shipmaster,  was  son-in-law  to  Tetts, 
who  was  a  merchant  in  Leith,  and  had  warerooms  and  places 
for  receiving  goods;  Williamson  had  been  in  the  practice  of 
depositing  his  goods  with  Yetts,  who  disposed  of  them  on  his 
account,   and  he   was  due  to  Yetts  £lOO.     Williamson,  in 
returning  from  Holland,  met  the  trade  from  London  to  Leitli 
at  sea,  and  put  on  board  of  them  some  goods  which  he  might 
himself  have  found  it  difficult  to  land  in  safety.     A  storn 
arose,  Williamson  was  lost»   but  the  Leith  trade  arrived  ii 
safety.     The  person  £o  whom  the  goods  were  committed,  with- 
out any  special  orders  from  Williamson,  but  merely  from  know- 
ing his  connexion  with  Yetts,  and  his  known  custom  of  d^ 
positing  his  goods  with  him,  immediately  on  their  arrival  at 
Leith   deposited  them   with   Yetts  on  Williamson's  account> 
whose  misfortune  was  not  then  known.     When  the  news  of 
Williamson's  death  arrived,  Yetts  never  thought  of  arresting  or 
poinding,  or  using  legal  diligence  of  any  sort,  for  securing  his 
debt :  but  sold  part  of  the  goods,  and  trusted  to  his  right  of 
retention  as  a  sufficient  security.     Some  creditors  of  William- 
son's, however,  arrested  in  the  hands  of  Yetts  ;  a  competition 
arose,  and  the  arresters  were  preferred  by  a  majority  of  five  to 
four.     Arniston,  and  three  others,  voted  in  favour  of  retention, 
and  there  were  three  who  did  not  vote.     I  understood  the  idea 
of  the  Court  to  have  been,  not  that  retention  was  unknown  in 
the  law  of  this  country,  but  that  in  this  case  it  was  not  to  be 
admitted,  as  the  property  had  not  come  into  the  possession  of 
Yetts,  under  the  authority  and  with  the  consent  of  the  owner. 
I  always  understood  retention  to  be  admitted  in  our  law.  I 
know  nothing  of  the  law  of  England,  but  as  the  civil  law  is  not 
received  there,  retention  does  not  seem  to  exists  unless  undtf 
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express  regulation.  Where  retention  is  claimed  on  condi-  Uarpke* 
lal  debts,  it  ought  to  be  refused  ;  for  if  the  condition  should  ^^^^^ 
.  be  purified  no  debt  can  ever  exist.  But  there  is  an  excep-  ^^]^» 
1  where  the  debtor  is  vergens  ad  inopiamy  and  so  far  have  ^^^^  -^»  ^^ 

decisions  gone ;  for  they  have  ordered  caution  to  be  found 
such  cases.  Compensation  operates  against  an  onerous 
ignee,  but  this  does  not  affect  commerce ;  for  the  case  of  a 

of  lading,  and  a  bill  of  exchange,  are  made  exceptions  by 

decision  of  the  House  of  Lords*  If  so,  retention  must 
irate  in  the  same  manner,  and  with  equally  little  prejudice 
jommerce.  It  does  not  weaken  the  claim  of  retention,  that 
lappens  to  occur  with  an  arrester,  or  poinder,  or  with  credi- 
8.  Bankruptcy  gives  no  better  right  to  creditors,  than  the 
ikrupt  himself  had,  but  it  has  the  effect  of  preventing  undue 
ferences  granted  within  a  limited  time.  A  bankrupt  can 
e  no  security  nor  pledge.  Suppose  then,  that  in  the  present 
e,  the  merchant  had  meant  to  give  a  security  for  debt,  by 
)Iedging  the  goods  in  the  most  formal  manner.  If  the  deed 
covenant  had  been  entered  into  within  sixty  days  it  would 

have  been  good.  I  cannot  give  effect  then  to  this  claim,  in 
far  as  the  goods  came  into  the  hands  of  the  manufacturer 
hin  the  sixty  days,  since  at  that  time  even  the  most  formal 
enant  would  not  have  been  effectual.  The  expense  of  the 
)ur  is  in  a  different  situation ;  that  is  a  new  claim,  and 
gd,  as  such,  by  the  Act  1696,  I  am,  therefore,  upon  the 
eral  point,  for  admitting  retention. 

iORD  Justicb-Clbrk. — In  all  contracts,  nominate  or  in- 
linate,  there  are  certain  obligations  express  or  implied  in 
,  and  arising  from  the  contract ;  and  it  is  a  general  rule, 
t  parties  to  a  contract  are  entitled  to  specific  implement  of 
In  commodate,  there  is  an  actio  directa  et  contraria ;  thei-e 
precise  obligation.  The  commodaiarms  is  bound  to  restore 
subject  in  the  situation  in  which  he  got  it ;  the  lender  may 
land  specific  implement,  and  though  the  Roman  law  did  not 
J  the  actio  contraria^  in  this  contract,  by  way  of  exception 
.  demand  of  delivery,  yet  the  rule  of  the  law  of  Scotland  is, 
:  the  actio  contraria  always  meets  the  acHo  directa.  The 
I  of  the  law,  before  the  1592  was,  that  if  a  person  borrowed 

OL.  II.  2z 


722  CONTRACT  OF  SALE. 

Uabpkk'8  £100  to  be  paid  in  three  months,  th&  contract  was  not  to  be 
caBDiTOBB  gj^ij2^j.prj3s^^j  by  ii^Q  introduction  of  any  other ;  where  there 
Faulds.  ^^,^j,^  counter  claims,  they  resolved  into  a  count  and  reckoning, 
Jan.  27, 1791.  which  was  Competent  prior  to  the  1592  ;  that  Act  was  intro- 
duced to  save  the  trouble  of  bringing  two  actions.  I  ha?e  no 
idea  that  a  person  pursuing  for  implement  of  a  contract,  where 
the  conditions  of  that  contract  are  clearly  expressed  or  defined 
by  law,  and  known  to  be  inherent  in  the  contract,  can  be 
denied  action.  The  claim  is  not  to  be  encumbered  with  any 
other  contract ;  nor  is  the  claimant  to  be  forced  into  a  coont 
and  reckoning.  Were  it  so,  commerce  could  not  be  carried  on. 
If  a  person,  for  instance,  give  yarn  to  a  manufieu^urer  for  the 
purpose  of  weaving  it  into  linen,  and  returning  it  when  the 
operations  are  finished ;  the  manufacturer  cannot  retain  the 
yarn,  on  the  footing  of  his  having  counter  claims  against  the 
person  from  whom  he  received  it ;  for  when  a  person  enten 
into  a  contract,  it  must  be  specifically  implemented ;  in  the 
law  of  Scotland  both  parties  must  perform  their  respecti?e 
parts.  Suppose  I  purchase  and  pay  for  a  moveable,  and  the 
merchant  should  choose  to  say,  "  1  will  not  give  up  my  riglt 
of  retention,  nor  deliver  the  subject  into  your  hands,  until  yoa 
account  to  me  for  what  you  were  formerly  due :"  he  would  be 
urging  a  plea  not  allowed  by  the  law  of  Scotland.  Accordingly, 
when  our  writers  speak  of  retention,  they  never  carry  it  farther 
than  to  the  extent  of  the  actio  contraria.  Bankruptcy  makes* 
material  change ;  then  there  can  be  no  farther  transactions 
with  the  bankrupt ;  everything  is  suspended,  and  the  interest 
of  the  bankrupt,  and  of  each  of  his  creditors,  must  be  ascer- 
tained by  a  count  and  reckoning.  When  the  trustee  makes 
his  demand  •  for  the  general  behoof,  compensation  may  be 
pleaded,  if  the  counter  claims  be  liquid ;  or  if  the  creditor 
have  goods  in  his  possession,  he  may  plead  retention.  Justice 
will  not  permit,  that  I  be  forced  to  deliver  up  goods  which  1 
hold,  and  trust  for  the  recovery  of  my  debt  to  the  funds  of  the 
bankrupt,  which  may  yield  little  or  nothing.  In  a  bankruptcy 
all  the  claims  of  the  debtors  are  to  stand  in  opposition  to  the 
claims  of  the  bankrupt ;  the  one  obligation  cannot  be  demand- 
ed without  performing  the  other.  When  parties  are  going  on 
in  business,  one  contract  cannot  be  confounded  and  eraha»^ 
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rassed  by  the  introduction  of  another ;  but  when  bankruptcy  Harpeks 
Iiappens,  all  transactions  are  at  an  end,  and  a  general  count  v. 
and  reckoning  must  take  place.  Thus  compensation  is  com-  ^^^8- 
patent  before  decree,  but  cannot  be  pleaded  after  it ;  not  even  ^^^'  27, 1701. 
where  the  decree  has  been  in  absence,  ninless  in  the  case  where 
the  person  against  whom  it  is  pleaded,  is  vet^gens  ad  inopiam ; 
and  there  it  is  allowed,  because  otherways,  the  person  to  whom 
tlie  claim  is  competent,  might  be  totally  deprived  of  it.  Re- 
tention, and  a  general  count  and  reckoning,  would  be  a  bar  to 
the  proper  conducting  of  business ;  but  it  is  a  rule  in  material 
justice,  that  where  bankruptcy  happens,  this  plea  must  be 
received  :  the  expediency  that  denied  it  in  the  former  case  has 
then  no  existence.  As  to  Magbiehilfs  case,  Arniston,  though 
a  great  man,  was  wrong  :  "  aliquando  bonus  dormitat  Homerusy 
The  goods  did  not  come  regularly  into  the  possession  of  Mag- 
biehill ;  he  was  answerable  for  those  he  employed,  and  the 
poinding  being  irregular,  it  was  a  spuilzie.  If  that  decision  be 
good,  there  can  be  no  distinction  betwixt  a  good  poinding  and 
a  bad  one.  Arniston's  reasoning  seems  to  be  no  better  in  this 
case  than  that  of  the  other  Judges  ;  for  retention,  when  it 
takes  place,  must  be  effectual  against  both  an-estments  and 
poindings.  Heritable  subjects  have  no  similarity  to  the  case  of 
moveables,  they  are  incapable  of  actual  possession,  the  posses- 
sion of  them  is  merely  symbolical.  In  moveables  possession  is 
the  title,  but  in  heritage  the  title  is  a  charter  and  sasine. 
Hence  the  right  can  be  no  broader  than  the  title  ;  it  refers  to 
it,  and  is  bounded  by  it.  A  person  in  possession  on  an  herita- 
ble bond,  has  his  possession  defined  by  the  terms  of  that  bond, 
it  Bhews  the  nature  of  the  right.  It  is  in  heritage,  therefore, 
that  the  rule  "  non  mutandam  esse  possessionem^'  applies,  and 
there  only.  The  Bankrupt  Statute  vests  everything  in  the 
trustee;  had  it,  like  the  vesting  Act  in  1745,  a  retrospect,  it 
might  be  a  question  how  far  retention  could  be  pleaded  against 
the  trustee.  But  this  plea  of  retention  is  proponable  on  bank* 
ruptcy,  and  bankruptcy  must  take  place  before  there  can  be  a 
sequestration,  or  a  trustee  appointed  :  so  that  the  right  of  the 
creditor  emerges  before  the  existence  of  the  trustee's  right, 
and  he  must  take  the  claims  of  the  bankrupt  with  all  their 
burdens.     I  am  for  retention. 
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Harpek'8  Lord  PresidentC  ampbbll. — We  have  the  term  retentionfrom 
V.  the  civil  law.  I  conceive  it  to  mean  a  right  of  refusing  deliTery 
i-Ai^is.  ^j»  ^  subject,  till  the  counter-obligation  under  which  the  subject 
Jan.  27, 1791.  y^^  lodged  be  performed.  It  is  acknowledged  by  all  our 
authors  and  decisions.  Mutual  obligations  must  be  performed 
hinc  inde ;  and  so  retention  arises,  firom  the  very  nature  of  Uie 
obligation,  to  the  extent  of  the  price  of  the  labour  bestowed: 
therefore  I  think  the  claim  good  to  an  artificer  to  this  extent ; 
it  is  the  counterpart  of  the  conductio  operarum.  But  the  goods 
are  delivered  for  a  precise  and  special  purpose,  and  for  no 
other ;  there  is  no  idea  of  transferring  the  property,  nor  of 
giving  it  in  pledge,  nor  of  transferring  even  the  possession  in  a 
legal  sense.  The  artificer  has  the  mere  naked  custody  of  the 
goods  ;  the  civil  possession  is  with  the  owner :  the  actual  pos- 
session or  custody  may  be  with  him  too.  Suppose  that  the 
goods,  in  the  present  case,  had  been  bleached  on  the  ownei^s 
ground,  the  artificer,  working  there,  would  have  had  them  m 
his  hands  for  the  purpose  of  bleaching  them  ;  but  could  not 
have  carried  them  away  :  he  would  have  been  a  mere  servant 
only,  with  a  right  perhaps  to  lay  hold  of  the  goods  for  the 
price  of  his  labour,  but  clearly  nothing  more.  In  the  present 
case  the  principle  is  the  same ;  for  the  expense  of  bleaching 
he  has  a  real  right,  a  lien,  which  entitles  him  to  refuse  delivery 
to  the  owner,  or  to  any  one  in  his  name,  till  paid  his  expense ; 
and  that  lien  is  preferable  even  to  the  King's  writ  of  extent 

The  question  then  is.  Whether  the  custodier  can  detain, 
not  only  for  such  expense,  but  also  for  sepai'ate  debts  ;  that  is, 
whether  he  be  entitled  to  take  a  more  ample  and  beneficial 
possession  than  was  stipulated  at  first  1  The  artificer  has 
clearly  retention  for  his  expenses  :  but  it  is  said,  that  besides 
this  he  has  an  exceptio  dolt  against  dehvery,  till  all  other  debts 
be  paid.  If  this  be  true,  it  must  operate  in  every  case  where  a 
man  has  any  hold  of  another's  goods,  and  at  the  same  time  has 
a  debt  against  him.  It  must  be  unlimited,  because  it  pervades 
every  case  where  there  is  a  ret  interventio  of  tangible  subjects. 
It  must  apply  to  heritable  subjects,  laying  charter  and  sasine 
out  of  the  question,  for  I  can  see  no  distinction  of  subjects  but 
what  arises  from  the  feudal  law  ;  and  therefore  it  would  apply 
to  the  case  of  a  tenant  having  possession  under  an  expired 
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3ase,  who  might  equally  insist  upon  retaining  the  subject  for     Habpeb' 
eneral  debt :  yet  we  find  no  lawyer  who  has  spoken  of  reten-          v. 
ion  in  this  broad  and  general  sense.    The  only  argument  from      ^^^^^' 
le  Roman  law  is  founded  on  the  word  "  predpue''  in  Voet.  •^"'*-  ^'''  *' 
'his  only  means,  that  there  is  some  other  kind  of  retention 
lan  that  for  the  expense  bestowed.     Take  the  case  of  locaiio 
mluctio,  where  retention  is  not  excluded  by  considerations  of 
iendship,  &c.,  as  in  deposite ;  in  that  case,  can  it  be  sustained 
sjond  the  expense  bestowed  'i     I  see  no  authority  in  the  text 
f  the  Roman  law,  nor  in  the  commentators,  to  determine  this 
L  the  aflSrmative.     L.  48,  §  31,  J^.  Loc.  Con.    See  also  Yoet, 
ho  says  that  the  conductor  is  an  invasor  possessionis,  if  he 
stain  after  the  purposes  of  the  contract  have  been  completed  : 
^  cannot  even  insist  on  retention  for  his  expenses,  if  caution 
i  offered ;  so  strong  is  the  rule  that  goods  must  be  restored 
soon  as  possible.     These  observations  I  think  conclusive  of 
e  question  betwixt  the  contractors  themselves ;  the  possessor 
nnot  invert  his  possession,  given  for  a  certain  purpose,  to  a 
irpose  totally  different,  without  consent  of  the  owner.     The 
se  of  an  artificer  is  still  less  doubtful  than  that  of  a  conduc- 
r.     In  the  latter  case  the  use  of  the  subject  is  given ;  in  the 
rmer  no  use  is  given,  not  even  possession  :  there  is  a  specific 
ligation  to  restore,  which  cannot  be  opposed  by  claims  un- 
nnected  with   it.     Is  there  any  occasion  for  a  count  and 
ckoning,  in  order  that  I  may  have  back  my  goods  ?    Surely 
•t :  a  summary  application  to  the  Sheriff  will  force  them  back, 
the  artificer  in  a  worse  condition,  because  I  prefer  him  in  the 
smufacturing  of  my  goods,  than  he  would  have  been  other- 
lys  ?     No  ;  his  debt  remains  with  all  the  security  he  origin- 
iy  stipulated.     The  dolus  is  on  his  side,  if  he  refuse  to  deliver 
Y  goods  which  he  has  specifically  bound  himself  to  do. 
It  has  been  said  that  a  difference  arises  where  the  person  is 
rgens  ad  inopiam.    But  I  must  observe  that  this  is  a  very  loose 
id  undefined  phrase  ;  it  is  explained  properly  by  Lord  Jus- 
ce-Clerk,  when  he  uses  the  word  bankruptcy.     Retention, 
ken  as  an  equitable  extension  of  the  right  of  compensation  to 
e  case  of  illiquid  debts  or  claims,  ought  to  be  effectual  where 
party  is  vergens  ad  inopiam :  but  cases  of  retention  of  this 
ad,  (as  some  of  the  decisions  are,)  have  no  connexion  with 
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Haepek*8  the  retention  of  the  subjects,  which  this  creditor  h^pens  to 
»KDiT0B8  ^^^^  .^  j^.^  hand.  If  Lokd  Justice-Clbrk  had  pointed 
fatlds.  ^^^  ^  single  case  where  vergens  ad  inqpiam  had  operated  in 
Jan.  27, 1791.  converting  the  possession  from  a  specific  contract^  I  -would 
agree  with  him  ;  but  it  would  be  singular,  that  what  was  Dot 
in  any  view  a  lien  before  bankruptcy,  should  at  the  moment  d 
bankruptcy  be  converted  into  one.  How  would  the  Act  1696 
have  affected  such  a  security  if  expressly  made  ?  If  it  would 
have  rendered  it  bad,  it  must  prevent  a  tacit  security  of  tbe 
same  nature  from  being  established.  Bankruptcy  can  make  no 
difference,  the  case  is  the  same  after  bankruptcy  as  before  it, 
the  property  is  in  the  creditors,  so  far  as  not  excluded  bj  a 
lien.  Can  it  be  said,  that  because  a  person  has  become  incapa- 
ble of  performing  one  obligation,  he  cannot  aak  performance  of 
another  ?  Is  a  poinding  to  be  opposed  with  effect  by  the  daim 
of  retention  ?  You  may  oppose  it  by  swearing  that  the  goods 
are  yours,  that  they  are  impledged  to  you,  &c.,  but  surely  not 
by  saying,  you  are  a  personal  creditor ;  the  answer  would  be; 
"  If  your  poinding  be  ready,  I  will  join  with  you  ;  if  not^  bring 
your  action  and  raise  your  diligence,  but,  in  the  meantime,  joa 
wont  hinder  me  from  poinding/'  Sequestration  transfers  as 
much  as  can  be  transferred  ;  it  carries  the  property  of  tbe 
goods,  as  much  as  a  voluntary  sale  with  possession,  as  com- 
pletely as  a  poinding  ;  indeed  more  so,  for  a  poinding  is  liable 
to  the  retrospect  of  thirty  days,  as  mentioned  in  the  Act 
sequestration  is  not.  It  is  said  that  there  can  be  no  effectual 
transference  without  delivery ;  the  answer  is,  that  thou^  in 
general  a  sale  is  incomplete  without  delivery,  there  are  many 
brevi  mann  deliveries,  very  different  from  actual  delivery  ;  such 
as  a  key  for  the  delivery  of  a  warehouse,  an  indorsation  to  a 
bill  of  lading  for  the  delivery  of  the  cargo,  &c.  The  principle 
of  all  these  is,  that  the  person  having  the  goods  is  merely  a 
custodier  for  the  seller,  and  the  seller  gives  all  his  right  to 
demand  these  goods  from  the  custodier.  See  the  case  of 
Buchanan,  13th  July  1764  ;  Hastie  and  Jamieson  v.  Arthurs; 
Dunmore  and  Compam/y  2d  February  1787;  Stewart^  2d  De- 
cember I7fi6,  where  I  was  taught  by  Lokd  Pitpour's  opinion 
that  Maghiehiirs  decision  was  bad ;  10th  December  1760,  Ap- 
jnns  Crcilifor.^.   where   retention   was  not  sustained.     HetcHf 
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Ase  has  been  fully  explained :  the  question  turned  on  this,  Haepib' 
IThether  had  Jamieson  power  to  deliver  the  bills  to  the  cflFect  T^' 
f  placing  them  to  the  credit  of  the  i)erson,  entrusting  him  with  ^^^^ 
liem?  It  was  found  in  this  Court  to  be  wrong  in  Jamieson,  Jan.  27,  i7 
tid  a  fraud  in  Hewit ;  but  the  House  of  Peers  saw  it  differ- 
Qtly,  they  thought  that  there  was  no  fraud.  But  suppose  that 
^ese  bills  had  been  destined  to  a  particular  purpose,  and  that 
lis  purpose  had  been  defeated,  I  have  no  doubt  that  they 
'ould  have  decided  otherways.  This  is  clear  from  a  noble  and 
amed  Lord's  having  expressed  himself  in  another  case  as  of 
pinion  that  retention  was  not  acknowledged  by  the  House  of 
eers  in  Hewifs  case.  As  to  factors  and  cautioners,  it  is  laid 
own  that  there  is  retention  of  the  moveables  which  come  into 
leir  hands.  Then  suppose  that  the  bleacher,  instead  of  a  credi- 
>r  had  been  a  cautioner,  would  this  make  any  variation  ?  It 
m  make  none  upon  the  present  question  ;  the  principles  which 
Jgulate  factory  or  cautionary  do  not  apply  to  other  contracts, 
appose  a  furnished  house  in  Edinburgh  set  for  a  year,  it  is 
Qplied  that  the  tenant  must  remove  at  the  end  of  that  time  ; 
9  cannot  pretend  to  carry  away  the  furniture :  nor  can  he 
rfend  against  a  removing,  either  from  the  house  or  furniture, 
jT  objecting  a  debt.  He  has  possession  only  for  a  certain 
me,  and  at  its  expiry  he  must  remove  ;  he  may  retain  rent  in 
>mpensation,  but  no  more.  Retention  is  a  more  extensive 
id  dangerous  right  than  compensation,  where  bankruptcy 
3curs.  Compensation  operates  retro,  and  a  balance  is  struck, 
►r  which  alone  the  creditor  can  rank.  Retention  is  different, 
does  not  extinguish  pro  tanto,  leaving  the  creditor  to  rank 
lerely  for  the  balance ;  but  he  retains  the  subjects,  and,  instead 
?  ranking  for  the  balance,  ranks  for  the  whole  debt  until  he  is 
aid  up,  either  by  his  dividend,  or  by  that  joined  with  the 
roduce  of  his  collateral  security. 

State  of  the  vote. — Sustain  pr  Repel  the  plea  of  retention. 
Sustain,  Lords  Justice-Clerk,  Eskgrove,  Swinton,  Rock- 

[LLE. 

Repel,  Lords  Stonefield,  Hailes,  Gardenston,  Ankerville, 

UNSINNAN,  DrEOHORN. 

Lord  Alva  left  the  Court  before  the  vote  was  put.     The 
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Harpkb'b     vote  of  the  Lord  President  was  not  required,  but  his  Lordship 
V.         was  for  repelhng. 

Faulds. 

Jril  27. 1791.  «  rpjjg  Lords  having  advised  these  informations,  and  heard 
parties'  procurators  in  their  own  presence,  they  advocate  the 
cause ;  repel  the  plea  of  retention  pleaded  for  the  defender ; 
find,  that  upon  the  pursuer's  making  payment  to  the  defender 
of  the  sum  of  £l7,  6s.  lOd.,  the  sum  due  for  bleaching  the 
goods  in  question,  he  has  a  right  to  the  promissory-note,  now 
come  in  place  of  the  said  goods/' 

Dec.  20, 1791.  A  reclaiming  petition  was  presented  for  Faulds,  to  whidi 
answers  were  given  in,  upon  advising  which  the  Lords  ad- 
hered. 


XL— LAURIE  V.  ANDERSON. 

Feb.  17, 1868.      D,  and  A.  Denny  and  Company,  grain  merchants  in  Gha- 
s.         gow,  were  in  the  custom  of  storing  grain  in  warehouses  occu- 
15  D.  404.    pig(j  \yy   Thomas  Laurie  and  Company,  storekeepers  tber^ 
They  did  not  settle  the  rents  and  charges  at  any  fixed  period, 
or  make  payments  applicable  to  any  particular  parcel  of  grain, 
but  kept  a  running  account,  making  payments  generally  to 
account  at  irregular  intervals.    In  September  1847,  Denny  and 
Company  were   sequestrated,   and   Anderson  was   appointed 
trustee  on  their  estate.     He  presented  a  petition  to  the  Sheriff 
of  Lanarkshire  against  Laurie  and  Company,  praying  that  they 
should  be  decerned  and  ordained  to  deliver  to  him,  as  trustee, 
782  bolls  of  wheat,  and  103  bolls  of  oats,  then  lying  in  their 
store ;  the  petitioner,  simul  et  semel  vfiih  getting  delivery,  pay- 
ing to  Laurie  and  Company  the  store  rent,  or  other  legal  and 
proper  charges  connected  with  the  wheat  and  oats  in  question. 
Laurie  and  Company  lodged  answers,  in  which  they  stated  that 
there  remained   due   to   them,   by   Denny   and  Company,  a 
balance  of  £337,  10s.,  of  which  only  £152  was  specially  appli- 
cable to  the  parcels  of  grain  of  which  delivery  was  demanded : 
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they  pleaded,  that  they  had  a  right  of  lieu  and  retention      i^^w* 
the  grain  in  question,  for  the  general  balance  of  their    Ahdbwo* 

int.  Feb.  17,  ISi 

le  SheriflF-Substitute  (Bell)  allowed  a  proof  of  the  practice 
ide  ;  and  on  advising  the  same,  he  found  that  the  defen- 
had  failed  to  prove  that  either  the  usage  of  trade  or. the 
;e  of  dealing  between  them  and  the  bankrupts  was  such  as 
ve  them  a  general  lien,  or  to  amount  to  an  applied  agree- 
that  they  were  to  have  such  general  lien,  and  that  no 
general  right  existed  at  common  law ;  and  therefore  he 
led  the  defences.     The  SheriflF  (Alison)  adhered. 


le  respondents  advocated. 

)RD  Robertson,  Ordinary,  pronounced  the  following  inter- 
or  : — "  Advocates  the  cause  :  Finds  that  the  respondent, 
rustee  on  the  sequestrated  estate  of  Denny  and  Company, 
tted  his  liability  to  pay  the  store  rent  and  charges  due  at 
late  of  the  institution  of  this  action  in  the  Inferior  Court  on 
;rain  in  question,  in  the  possession  of  the  complainers,  or  on 
;ntire  lots  of  which  said  grain  may  have  formed  parts, — 
h  grain,  as  is  instructed  by  the  documents  in  process,  con- 
of  four  separate  lots,  three  of  wheat  and  one  of  oats,  the 
;es  on  which  amounted  on  said  date,  as  admitted  upon  the 
'd,  to  the  sum  of  £152,  10s.  8d.,  (see  Nos.  16,  17,  18,  and 
)f  process :)  Finds  that  the  complainers  refused  to  part 
said  grain  until  they  received  payment  of  the  store  rents 
alance  of  rents  due  on  upwards  of  thirty  various  lots  of 
1  which  were  stored  with  them  by  the  bankrupts,  Denny 
Company,  at  different  times  between  July  or  August  1845 
13th  July  1847,  conform  to  the  account.  No.  15  of  pro- 
all  of  which  lots  had  been  removed  previous  to  the  seques- 
ou  of  the  said  Denny  and  Company :  Finds  that  the  ques- 
at  issue  therefore  is,  whether  the  complainers  have  a  right 
eneral  Hen  or  retention,  for  the  said  general  balance,  over 
particular  lots  still  in  their  custody  :  Finds  that  the  com- 
lers  do  not  aver  that  there  was  any  special  agreement 
een  them  and  Denny  and  Company,  by  which  a  right  of 
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ljlvrii  general  lien  or  retention  was  constituted  :  Finds  that  the  com- 
AxDuioN.  plainers  have  failed  to  support  their  claim  for  a  general  lien  or 
Feb.  itTisoS.  retention,  either  by  proof  of  a  usage  of  trade  to  that  effect,  or 
by  proof  that  the  course  of  dealing  between  them  and  die 
bankrupts  was  such  as  to  amount  to  an  implied  agreement 
that  they  were  to  have  such  general  lien  or  retention :  Finds 
that  no  such  general  right  exists  at  conmion  law :  Ther^ 
repels  the  defences  and  reasons  of  advocation  ;  and  in  respect 
the  grain  in  the  complainers'  possession  has  been  of  mi^ 
consent  sold  pendente  lite,  and  the  proceeds  of  sale  consigned  h 
bank :  Finds  that  no  order  for  delivery  requii*es  now  to  be 
pronounced :  Finds  that  the  complainers  have  already,  fromtke 
said  proceeds,  consigned  as  aforesaid,  received  payment  rf 
£l48,  10s.  8d.,  in  part  payment  of  the  foresaid  sum  of  £lS4 
10s.  8d.,  being  the  amount  of  store  rent  admittedly  due  attk 
date  of  the  institution  of  the  action :  Finds  the  respondent  en- 
titled to  payment  of  the  balance  remaining  of  said  cotisigBel 
proceeds,  less  the  sum  of  £4,  (being  the  diflference  between  tie 
said  sums  of  £148,  10s.  8d.  and  £152,  10s.  8d.,)  and  aboof 
the  sum  of  £32,  5s.  8d.  of  additional  rent  and  charges  npoi 
the  foresaid  grain  subsequent  to  the  institution  of  the  said 
action,  to  which  two  sums  of  £4,  and  £32,  5s.  8d.,  the  com- 
plainers are  entitled,  and  authorizes  the  said  proceeds  to  be 
applied  accordingly,  under  this  provision,  that  the  respondent 
shall,  out  of  the  proceeds  to  be  uplifted  by  him,  pay  the  com- 
plainers the  store  rent  and  charges  that  may  be  then  due  upon 
the  parcel  of  wheat  in  their  possession  at  17th  April  1S49,  in 
so  far  as  the  same  are  not  included  in  the  foresaid  sums  of 
£32,  5s.  8d.,  or  £152,  10s.  8d.,  and  that  at  the  same  rate 
as  charged  on  the  other  parcels,  and  decerns  ;  and  decenis 
against  the  complainers  for  the  sum  of  £24,  9s.  6d.,  being  the 
amount  of  the  respondent's  expenses  in  the  Inferior  Court  ^ 
.  taxed  :  Finds  the  respondent  entitled  to  expenses  in  this  Court. 
and  remits  the  account  thereof,  when  lodged,  to  the  auditor  to 
tax  and  report. 

The  advocators  reclaimed,  and  tleaded  : — The  case  of 
Melrose  v.  Hastie,  ante  p.  661,  established  that  a  general  rigfct 
of  retention  of  undelivered  goods  for  the  general  balance  \^ 
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recognised.  The  right  arises  from  possession  ;  and  it  was  only  ^^^ 
unlimited,  either  by  special  agreement  or  usage  of  trade ;  or  akdmi 
by  implied  agreement,  arising  out  of  the  circumstances  of  the  Feb.  nT 
case.  The  nature  of  the  possessor's  trade  was  an  important 
element  of  consideration,  in  judging  whether  there  was  an  im- 
plied agreement  to  limit  the  right  of  retention.  It  was  quite 
true,  that  it  had  been  held  that  a  tailor  could  not  retain  a  coat 
which  had  been  sent  to  him  to  repair  ;  and  that  a  blacksmith 
could  not  retain  a  horse  which  had  been  sent  to  him  to  shoe  ; 
but  the  principle  of  these  cases  did  not  apply  to  the  case  of  a 
storekeeper.  In  these  cases  the  special  object  of  the  contract 
was  to  perform  a  certain  operation,  and  then  to  restore  the 
goods — the  purpose  of  the  parties  being  inconsistent  with  con- 
tinued possession  by  the  tailor  or  blacksmith.  But  in  the  pre- 
sent case  there  was  nothing  inconsistent  with  continued  posses- 
sion by  the  storekeeper,  with  whom  goods  had  been  deposited 
for  custody.  No  doubt,  in  the  special  contract  of  deposit,  there 
was  an  exception  to  the  general  rule,  and  the  depositary  was 
not  entitled  to  retain  the  subject  towards  payment  or  security 
of  any  debt  due  to  him  by  the  depositor ;  but  the  reason  of 
this  exception  is  stated  by  Erskine  to  be  the  special  engagement 
under  which  the  depositary  lies  to  redeliver  the  deposit  when 
called  for,  and  the  exuberant  trust  implied  in  that  contract. 

Advocator's  Authorities. — 3  Ersk.  1,  27  ;  Move's  Notes  on 
Siair,  vol.  i.  p.  134 ;  Harper  v.  FauldSy  BeWs  8vo  Cctses^  p. 
467;  Macnaughtonx.  Baird  and  Co.y  July  15,  1852,  14  D. 
1010  ;  Balleny  v.  Raebum  and  Co.,  June  7,  1808,  M.  App. 
Compensation,  No.  5  ;  Earl  of  Fife's  Trustees  v.  Dnf,  Jan.  14, 
1840,  2  D.  279  ;  Aivslie  v.  Magistrates  of  Edinburgh,  Feb.  9, 
1842,  4  B.  639  ;  2  Bell  Comm.  109,  note;  Mein  v.  Bogle,  Jan. 
17,  1828,  6  aS'.  and  i).  360. 

The  respondent  pleaded  : — The  doctrine  of  general  reten- 
tion for  a  general  balance,  by  a  party  whose  right  of  possession 
is  limited,  is  unknown  in  the  law  of  Scotland.  Where  the  title 
of  possession  is  limited,  there  is  an  implied  agreement  that  the 
custodier  shall  restore  the  goods,  whenever  the  purpose  for 
which  they  are  deposited  has  been  fulfilled.  In  the  case  of  a 
storekeeper,  there  was  an  implied  agreement,  that  he  should 
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lai'bie      restore   the  goods  whenever  they  were   demanded,  and  the 

andbhson.    charges  incident  to  their  custody  were  paid.     The  case  of  M 

— ^ggg  rose  V.  Hastie  was  not  in  point ;  it  waa  not  a  case  of  possession 

on  a  limited  title ;  for  the  que9tion  there  was,  whether  the 

absolute  dominium  had  been  transferred. 

Respondent's  Authorities. — 2  BeU  Comm.  109;  Harpers 
Fauld^,  ut  supra ;  Appin^s  Creditors,  Dec.  10,  1760,  M.  749; 
Mackenzie  v.  Newall,  July  2,  1824,  3  S.  and  D.  206  ;  Stem- 
son  V.  Likly,  Nov.  18,  1824,  3  S.  and  D.  291  ;  Sturgemi. 
M'Clelland,  Jan.  20,  1813,  P.  C. ;  Holdemess  v.  CoUinml 
Barn,  and  Cress.  212. 

Lord  President  M'Neill. — The  question  in  this  case,  as 
pleaded  to  us,  was  of  a  very  broad  and  general  kind  ;  for  the 
advocators  put  their  plea  upon  this  broad  ground,  that  a  partj 
had  a  right  to  retain  goods  which  had  come  into  his  possessioB 
on  any  legal  title,  in  security  of  any  debt  due  to  him  by  the 
owner  of  the  goods.    The  particular  circumstances  out  of  which 
the  present  question  arises  are  these : — Laurie  and  Company 
are  storekeepers,  and  they  occupy  warehouses,  where  grain  is 
kept  safely,  and  turned  as  often  as  required,  for  payment  of  i 
certain  rent  per  boll.     The  bankrupts,  Denny  and  Company, 
were  in  the  habit  of  sending  grain  to  that  store.     The  grain 
was  taken  out  of  the  store  either  by  Denny  and' Company,  who 
had  deposited  it  there,  or  by  persons  having  delivery-orden 
from  them.     It  appears  that  it  is  not  the  custom  for  the  party 
who  takes  out  the  grain  on  a  delivery-order  to  pay  the  store 
rent :  that  is  a  charge  against  the  party  who  gives  the  order. 
It  further  appears,  that  it  was  not  the  custom  for  Denny  and 
Company  to  settle  with  Laurie  and  Company  at  fixed  periods; 
they  gave  them  money  to  account,  as  suited  their  conveniencft 
Further,  it  appears  that  it  w^as  the  custom  of  the  storekeepers 
to  make  up  their  accounts  in  reference  to  each  parcel  of  grain- 
After  this  course  of  dealing  had  gone  on  for  some  years,  Denny 
and  Company  became  bankrupt ;   and    as  appears  from  tie 
account,  there  was  a  balance  of  £444,  9s.  5d.  due  to  Laurie- 
the  accounts  on  which  it  was  due  commencing  in  1845,  and 
continuing  down  to  the  bankruptcy.     Part  of  that  balance  was 
due  on  account  of  parcels  of  grain  that  had  been  removed  en- 
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tirely,  and  part  on  account  of  parcels  that  either  wholly  or  Lauw* 
partially  still  remained  in  the  store.  This  course  of  dealing  ahdebbon. 
appears  to  have  had  this  result,  that  occasionally  there  was  no  Feb.nTisfiS, 
debt  due  by  Denny  and  Company  to  Laurie  and  Company.  In 
February  1846,  it  appears  that  the  accounts  were  square,  or 
rather  there  was  a  balance  in  favour  of  Denny  and  Company, 
the  customers.  Then,  again,  this  was  the  state  of  matters  in 
August  1846.  So  that  there  was  no  regular  period  of  settle- 
ment ;  but  payments  were  made  from  time  to  time  as  suited 
the  convenience  of  the  parties.  There  seems  to  have  been  no 
period  at  which  there  was  no  grain  belonging  to  Denny  and 
Company  in  store.  At  the  time  of  the  bankruptcy  there  were 
in  the  store  the  remains  of  several  parcels  of  wheat  and  oats  ; 
and  the  account  as  applicable  to  these  parcels,  as  stated  by 
Laurie  and  Company,  is  £152,  10s.  The  trustee  on  the  bank- 
rupt estate  demanded  delivery  of  these  parcels,  intimating  his 
willingness,  at  the  same  time,  to  pay  the  store  rent  and  charges 
incurred  in  respect  of  them.  But  the  storekeepers  refused  to 
give  up  these  parcels  till  the  whole  balance  due  to  them  by 
Denny  and  Company  was  paid.  The  Sheriflf-Substitute  has 
held,  that  there  has  not  been  established  either  any  special 
agreement  between  the  parties,  or  any  usage  of  trade,  which, 
will  support  the  pretension  of  the  storekeepers  to  retain  for  the 
general  balance.  I  cannot  say  that  I  differ  from  the  Sheriff  as 
to  the  facts.  I  see  no  sufficient  evidence  of  special  agreement. 
I  cannot  say  that  there  has  been  established  any  usage  of 
trade.  I  rest  nothing  on  the  occasional  pretensions  which 
some  storekeepers  have  asserted  of  a  right  to  retain  special 
parcels  of  goods  for  a  general  balance.  Sometimes  these  pre- 
tensions were  submitted  to — sometimes  they  were  not ;  the 
result  apparently  depending  on  the  comparative  obstinacy  of 
the  parties.  The  alleged  usage  is  therefore  a  mere  pretension 
on  both  sides,  and,  in  any  proper  sense,  not  a  usage  of  trade  to 
which  we  can  give  effect.  But  still  the  question  remains, 
whether,  having  regard  to  the  general  doctrine  of  the  law, 
there  is  such  a  right ;  and  it  is  on  that  point  that  the  case  has 
been  argued  to  us.  The  advocators'  pretension  is  not  merely 
that  they  are  entitled  to  retain  for  the  accounts  applicable  to 
the  parcels  of  which  parts  still  remain  in  store,  or  for  debts 
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LAtjBii  contracted  by  Denny  and  Company  during  the  time  they  were 
AHDmsoir.  in  this  position ;  but  it  is»  that  it  is  competent  for  them  to 
Feb.  iTlsss.  retain  in  security  of  a  general  balance  ;  in  fact,  it  is  the  prin- 
ciple which  was  asserted  by  the  minority  of  the  Court  in  the 
case  of  Harper  v.  Faulds.  I  do  not  go  on  the  inconveniences 
said  to  result  from  the  peculiarities  of  this  particular  trade; 
nor  do  I  say  that  the  argument,  a6  inconvenient^  has  been 
entirely  rebutted.  The  inconveniences  on  either  side  seem  ta 
be  about  equal.  The  question  is,  can  we  sustain  this  preten- 
sion after  the  judgment  in  Harper  v.  Faulds  f  I  do  not  think 
the  cases  between  purchaser  and  seller  which  have  been  cited 
are  applicable.  They  rest  on  a  diflFerent  principle.  I  think 
this  case  just  rests  on  the  principle  which  has  been  recognised 
in  Harper  v.  Faiiids  and  the  subsequent  cases  ;  and  therefore  I 
do  not  think  myself  warranted  in  disturbing  the  interlocuton 
of  the  SheriflFs  and  the  Lord  Ordinary. 

Lord  Fullerton. — I  am  quite  clear  that  there  is  no  sodi 
general  rule  as  that  contended  for  by  the  advocators.  There  b 
a  clear  distinction  between  a  right  of  retention  of  so  general  a 
kind  as  is  contended  for,  and  that  more  specially  competent  to 
a  party  who  has  goods  put  into  his  hands  for  a  special  purpose. 
It  is  said  that  the  party  has  this  right  wherever  his  possession 
is  innocent.  That  is  not  enough ;  he  must  have  legal  posses- 
sion. In  a  case  of  merely  innocent  possession,  the  party  is  not 
entitled  to  plead  his  right  of  lien  against  the  general  creditors. 
The  Dean  of  Faculty  carried  his  argument  to  that ;  and  he 
evidently  felt  the  difficulty  of  his  case,  and  the  necessity  of 
getting  rid  of  the  valuable  information  he  gave,  as  in  his  able 
argument  in  the  case  of  Melrose  v.  Hastie, 

The  plea  he  was  obliged  to  maintain  was,  that  because  there 
was  such  a  thing  as  retention  known  in  the  law  of  Scotland, 
there  was  nothing  known  but  the  right  of  general  retention. 
and  that  lien  was  not  known.  I  think  that  a  limited  right  of 
retention  is  as  fully  recognised  in  some  cases,  as  the  doctrine  of 
general  retention  is  in  others ;  and  in  the  cases  where  general 
retention  was  sustained,  the  greatest  care  was  taken  by  the 
Judges  to  shew  that  they  did  not  go  against  those  cases  where 
lien  or  a  limited  right  of  retention  was  recognised.     I  can  see 


CONTRACT  OF  SALE.  735 

>  authority  for  holding,  that  because  there  is  such  a  thing  as  Laomi 
general  right  of  retention,  there  is  no  such  thing  as  lien.  In  ANDKRaon 
me  cases  the  principle  of  general  retention  must  be  applied ;  Feb-nTi^ 
others  the  principle  of  lien. 

LoBD  CcJKiNGHAMB. — I  consider  the  interlocutor  of  the  Lord 
-dinarj  in  the  present  case  to  be  founded  on  the  soundest 
d  best  recognised  principles  in  the  law  of  retention. 
There  is,  fortunately,  no  dispute  as  to  the  &cta  The  grain 
question  was  deposited  in  the  defenders'  warehouse  as  a 
ice  of  deposit^  and  for  custody  only.  The  pursuer,  as  trus- 
3  for  the  creditors  of  the  depositor,  claims  to  retain  it  in 
yment  of  warehouse  rent,  payable  for  each  parcel  to  be 
livered.  The  defenders,  on  the  other  hand,  insist  on  retain- 
5  it  for  payment  of  an  account  for  rent  on  quantities  pre- 
)usly  delivered  up.  The  question  is,  if  such  a  claim  of  re- 
ition  can  be  sustained  under  the  findings  of  the  Lord 
tlinary,  that  there  has  not  been  proved  either  any  special 
reement  to  pledge  the  grain  successively  deposited,  for  the 
neral  balance,  or  any  usage  of  the  trade  so  to  retain.  I  am 
opinion  that  the  claim  of  lien  is  not  maintainable. 
1.  Viewing  the  question  apart  from  authority,  the  principles 
common  law  and  equity  are  strongly  opposed  to  retention  in 
ch  a  case  as  the  present.  Where  goods  are  placed  in  a 
irehouse  during  the  course  of  an  active  trade,  it  is  for  the 
Bcial  purpose  of  temporary  deposit — custodiw  causa  only. 
lis  is  no  pledge,  but  an  implied  condition  that  the  goods  shall 
deliverable  on  demand,  on  payment  of  the  charges  due  for 
e  custody,  as  the  purposes  of  trade  require.  This  seems  self- 
ident  without  any  illustration  ;  and  if  so,  the  case  falls  directly 
thin  the  rule  and  principle  of  the  case  of  Harper  v.  Faulds, 
id  retention  for  other  claims,  or  for  a  general  balance,  is  out 
the  question. 

No  doubt  there  is  a  certain  class  of  cases,  analogous  with  the 
esent,  in  which  an  exception  from  the  preceding  rule  has 
«n  introduced.  In  certain  trades  and  employments,  a  usage 
«  received  eflFect  to  retain  goods  for  a  general  balance,  though 
'posited  at  first  for  a  special  purpose.  These  cases  are 
corately  enumerated  by  writers  on  commercial  law.     The 
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Laurib      learned  Judges  in  the  Court  below  have  had  that  state  of  the 
andekson.    law  particularly  in  view  in  the  present  question  ;  they  allowed 
Feb.  nTisss.  *  proof  to  have  the  usage  ascertained,  if  it  existed,  but  no  evi- 
dence to  the  effect  required  could  be  obtained. 

The  authority  most  apt  to  create  any  difficulty  in  such  cases 
as  the  present  is,  that  it  has  been  long  laid  down  in  England, 
that  wharfingers,  the  employment  most  analogous  with  ware- 
housemen, have  liens  for  their  general  balance.  But  (1.)  The 
trade  of  warehousemen  is  not  precisely  the  same  as  that  of 
wharfingers ;  the  latter  must  often  part  with  the  goods  for  the 
interest  of  their  employers,  suddenly  and  unexpectedly,  with- 
out having  time  to  adjust  accounts  for  rent  emerging  on  ead 
parcel  to  the  warehousemen.  (2.)  The  wharfingers  in  Englani 
have  a  usage,  which  is  proved  not  to  exist  in  Scotland.  (I) 
According  to  the  latest  writera,  the  right  even  of  wharfingai 
to  retain  for  a  general  balance,  seems  to  be  questioned  :— "& 
it  has  been  determined  that  calico  printers,  dyers,  and  whv- 
fingers,  have  liens  for  their  general  balance,  but  not  fiiUen 
However,  notwithstanding  these  decisions,  it  does  not  appear 
certain  that  the  right  of  lien  may  not,  even  with  respect  to 
some  of  the  above  trades,  be  hereafter  contested,  for  the  Court 
has  remarked  with  regard  to  wharfingers,  that  there  may  be  a 
usage  in  one  place  varying  from  that  which  prevails  in  auother.'^ 
— See  Smith  on  Mercantile  Law,  4th  ed.,  1848,  p.  510. 

Accordingly,  however  the  law  of  England  may  stand  at  pre- 
sent on  this  point,  there  is  no  evidence  of  usage  among  our 
own  traders  in  Scotland  to  justify  us  in  extending  the  right  of 
general  lien  to  new  and  untried  cases,  on  the  same  ground  that 
such  right  is  recognised  in  England.  Much  as  it  interests 
trade  to  have  a  uniformity  of  mercantile  law  and  practice 
established  in  every  part  of  the  empire,  we  must  especially 
keep  in  view,  in  the  present  question,  the  origin  in  England  of 
the  particular  rule  of  the  law  of  lien  on  which  the  present 
question  turns.  The  right  of  liens  for  general  balance  appears 
to  have  been  introduced  solely  by  the  custom  and  usage  of 
trade.  And  if  there  be  a  usage  in  England  which  has  not 
been  observed  in  Scotland,  it  is  not  allow  ed  for  any  Court  to 
assimilate  the  law  by  a  decision  for  the  first  time  in  a  caije  of 
recent  occurrence.     I  am  aware,  that  on  this  point  Professor 
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ell,  in  his  Commentaries,  makes  the  following  observation  : —      LAuani 
In  Scotland  there  does  not  appear  in  our  books  any  case  in    ANDKBaow. 
hich  a  general  lien  by  usage  of  trade  has  been  claimed  or  peb.  vMSSS. 
itablished  ;  and  although  the  rules  settled  in  England,  where 
icy  rest  on  special  usage,  or  on  decisions,  perhaps  erroneously 
•onounced,  but  which  have  served  as  the  groundwork  of  a 
lie  of  trade,  may  not  be  entitled  to  adoption,  yet,  wherever  (as 

the  case  of  a  wharfinger)  the  usage  and  the  rule  are  general, 
would  appear  that  the  settled  law  in  England  would  have 
•eat  influence  here,  provided  it  were  not  opposed  by  the  prin- 
ples  of  common  law/' — BelFs  Com.,  vol.  ii.  p.  108.  In  the 
esent  case,  there  is  no  proof  whatever  among  the  witnesses 
:amined,  to  afford  any  plausible  ground  for  the  warehouse- 
en's  claim. 

In  argument,  the  defenders  took  a  wide  scope  as  to  the  right 
retention  competent  by  the  old  common  law  of  Scotland—*- 
id  seemed  to  contend,  that  in  all  cases  of  insolvency,  the 
jhts  of  retention  by  custodiers  were  absolute  and  unlimited. 
do  not  believe  that  this  doctrine  was  ever  recognised  in  any 
«tem  of  enlightened  jurisprudence.  The  civil  law  sanctioned 
i  such  policy.     On  the  contrary,  from  the  pervading  influence 

the  rules  of  equity  and  good  faith,  which  in  general  so 
markably  characterized  the  civil  law,  it  was  held  that  pos- 
Bsion  given  for  a  special  and  temporary  purpose,  could  not  be 
verted  or  misapplied  for  the  security  of  other,  especially  pre- 
nsting  claims,  on  the  plea  of  retention.  That  rule  has  been 
HJuliarly  observed  in  the  best  commercial  systems  in  modem 
pQes,  which  have  grown  up  and  flourished  under  the  most 
alous  enforcement  of  good  faith. 

Hence,  in  the  great  majority  of  trading  countries,  such  as  in 
reat  Britain,  America,  and  others,  rights  of  retention  are 
tiiited  to  the  special  purpose  and  conditions  of  the  deposit, 
he  whole  authorities,  earlier  and  later,  on  this  subject,  were 
aborately  developed  in  the  discussion  in  the  case  of  Harper 
.  FauldSf  where  it  was  shewn  that  the  pure  maxim  of  the 
ivil  law  gave  no  sanction  to  the  retention  of  the  deposits  for 
Xtraneous  claims,  when  the  custody  was  given  merely  for 
pecial  and  temporary  purposes.  And  the  best  modern  autho- 
ities  attest,  that  such  a  plea  is  equally  repugnant  to  the  prin« 

VOL.  II.  3  A 
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Laijeib      ciples  and  practice  of  the  most  extensive  and  important  com- 
ANDKB80H.    munities  in  the  world,  now  carrying  on  trade. 

Feb.  17,  1868. 

Lord  Ivory. — I  am  very  clearly  of  the  same  opinion,  and 
in  arriving  at  that  result,  I  feel  it  wholly  unnecessary  to  em* 
barrass  myself  with  the  rules  of  the  law  of  England.  It  is 
impossible  not  to  see  the  distinction  between  the  principle  of 
lien  in  England  and  the  principle  of  retention  in  our  own  law. 
This  case  rests  on  the  principle  recognised  in  Harper  v.  JPaaiiii, 
which  was  decided  on  principles  exclusively  of  Scotch  law; 
for,  though  the  rules  of  the  law  of  England  were  referred  to  a 
both  sides,  the  Judges  carefully  disclaimed  proceeding  on  theae 
rules.  The  question  whether  each  parcel  of  grain  is  to  bear  iti 
own  burden  alone,  or  to  be  also  liable  for  the  general  balaiun 
has  been  in  this  case  argued  before  us  on  principle.  The  iat 
cussion  therefore  gives  effect  to  the  learned  doubts  set  forth  lif 
Professor  More,  impugning  the  principle  of  the  decision  ii 
Harper  v.  FauldSy  and  we  are  called  upon  to  say  whether  theft 
doubts  are  well  founded.  On  going  over  the  authorities  there 
referred  to,  I  do  not  think  they  touch  the  principle  of  thit 
decision.  There  is  no  case  prior  to  Harper  where  it  was  decid- 
ed that  a  party  holding  the  custody  of  goods  temporarily,  aod 
for  a  particular  purpose,  could  retain  for  the  general  balanee. 
On  the  other  hand,  all  of  them  are  explainable  consistent); 
with  that  decision.  The  first  class  of  cases  are  cases  of  &k 
retenta  possessionem  such  as  Mein  v.  Bogky  Sturgeoriy  BmBgf, 
&c.  In  one  and  all  of  these  cases  there  was  an  absolute  rigU 
of  property  in  the  party  ;  the  jus  in  re  was  in  him,  and  whe» 
he  was  asked  to  give  up  his  jus  in  re,  he  pleaded  retention, 
and  refused  to  give  up  what  waa  hJb,  on  not  a  mere  title  of 
possession,  but  on  a  title  of  property,  until  the  counter  obliga- 
tion in  his  favour  was  fulfilled.  The  next  class  of  cases  are 
those  of  trustees  and  factors,  such  as  Niblies'  Creditors,  (Jf* 
1154,)  &c.,  and  in  them  the  decision  was  rested  on  theconfr 
dence  subsisting  between  the  parties.  But  these  cases  are  all 
dealt  with  as  specialties  ;  and  the  very  circumstance  that  they 
were  decided  on  specialties  satisfies  me  that  there  is  no  sudi 
general  rule  as  the  advocators  contend  for.  The  only  other 
class  of  cases  referred  to  is  such  as  Lees  v.  Dinwiddyy  M.  2546, 
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id  Gleiidinning  v.  Montgomery,  M.  2573,  which  were  cases  of      laubh 
egal  diligence  ;  and  of  Murray  v.  Chalmer,  M,  2626,  which    Ain>iRaoii. 
as  the  case  of  a  mandatory.    The  two  first  are  now  given  up  Peb.  TtTis^s. 

bad  law,  and  all  the  three  are  explainable  consistently  with 
arper  v.  Faulds.  In  the  two  first  the  ground  taken  was,  that 
.6  good  faith  of  the  possessor  prevented  his  taking  possession, 
om  being  looked  on  as  a  wrong  done.  But  as  they  are 
Imitted  to  be  bad  law,  it  is  unnecessary  to  go  into  them.  In 
le  case  of  Murray,  it  was  the  same  thing.  He  got  so  much 
oney  to  pay  to  a  particular  person.  The  mandant  died,  and 
le  Court  held  that  as  the  mandatory  could  not  fulfil  his  man- 
ate,  therefore  the  money  just  became  a  debt  to  the  mandant's 
itate.  When  we  have  run  over  these  cases,  we  have  exhausted 
1  the  authorities  prior  to  the  case  of  Harper  v.  Faulds,  In 
lat  case  Faulds  was  a  bleacher.  He  got  the  goods  for  a 
oaited  purpose,  which  did  not  deprive  the  owner  of  the  pro- 
5rty.  He  got  them  on  a  limited  title  of  possession,  and  when 
le  purpose  was  fulfilled,  he  was  bound  to  restore  them,  unless 
)mething  occurred  in  the  transaction  itself  to  give^him  a 
laim  to  retain  them.  The  distinction  recognised  in  Harper^s 
Me  was  also  recognised  150  years  ago,  in  the  case  of  Sirachan, 
1. 2570  ;  and  the  decision  in  the  case  of  Harper  has  been 
onfirmed  in  every  case  that  has  since  occurred.  In  Brough  v. 
oBie,  M.  2585,  it  received  the  most  express  confirmation  by 

unanimous  decision  of  the  Court.  It  is  said  that  lien  is  a 
octrine  entirely  new  to  our  law.  What,  then,  is  the  writer's 
ypothec  ?  Are  not  the  books  full  of  cases  to  the  effect  that 
lie  writer  cannot  retain  for  any  other  debt  than  professional 
barges  ?  Then  there  are  the  cases  of  curriers,  or  of  jewellers 
etting  a  ring  to  set,  or  of  watchmakers  getting  a  watch  to 
Jpair.  In  fact,  wherever  the  title  of  possession  is  limited,  the 
ght  of  retention  is  limited  also.  In  the  case  of  Stewart  and 
^herv.  Macgregor  and  Company,  May  19,  1829,  7  S.  and 
'.  622,  which  was  this  very  case  of  a  warehouseman,  it  was 
5ld  that  neither  against  the  ostensible  nor  real  owner  could 
i  retain,  except  for  the  rent  of  these  particular  goods.     And 

Russell  V.  Breadalbane,  in  the  same  volume,  p.  767,  the  late 
mented  Lord  President  refers  to  the  case  of  Stewart  and 
letcher  as  a  sound  decision.     Therefore,  running  over  all  the 
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Laubic  authorities,  I  find  that  wherever  the  decision  is  different  from 
andkbson.  that  in  Harper's  case,  the  case  is  distinguished  from  it  in  some 
Feb.  irTises.  very  material  characteristic,  and  that  its  soundness  has  nerer 
been  breathed  upon.  The  fallacy  of  the  argument  by  which 
that  decision  has  been  sometimes  impugned,  was  successfollj 
met  by  the  Lord  Justicr-Clere,  in  Brown  t.  SomerviUe,  134 
July  1844.  A  party  having  possession  is  not  in  the  same 
position  as  a  party  having  an  absolute  disposition,  with  a 
back  letter ;  for  an  absolute  disposition  passes  the  propertr. 
The  property  is  gone  from  the  disponer,  though  a  right  d 
reversion  is  left  in  him. .  I  think  we  must  adhere ;  and  I  hqw 
this  will  be  the  last  time  we  will  have  to  travel  over  the  autho- 
rities to  affirm  a  principle  which  has  now  taken  deep  root  a 
our  system,  whatever  may  have  been  the  law  formerly. 

The  Court  adhered. 


The  only  plausible  ground  on 
which  it  appears  that  the  claim  of 
retention  could  have  been  main- 
tained in  the  cases  given  in  the 
text,  would  have  been  that  the  party 
claiming  retention  was  placed  in 
a  worse  position  than  the  other 
creditors,  from  his  being  in  pos- 
session of  the  goods.  There  was 
no  ground,  however,  for  such  a 
complaint.  The  diligence  of  the 
law  was  open  to  the  party  claim- 
ing retention,  as  well  as  to  the 
other  creditors.  It  is  true  that 
he  could  not  himself  have  cirrest- 
ed  the  goods,  in  consequence  of 


their  being  in  his  own 
but  he  might  have  assigned  Ui 
claim  against  the  owner  to  a  thiii 
party,  and  that  party  might  haie 
prosecuted  the  claim  and  airestel 
the  goods.  Although,  too,  hi 
could  not  himself  have  amBted 
the  goods,  there  appears  to  be  no 
authority  for  saying  that  he  oouU 
not  have  poinded  them,  and  if  80^ 
instead  of  being  in  a  worse  he  v« 
in  a  better  position  than  the  other 
creditors,  for  he  knew  better  this 
they  did  where  goods  were  to  be 
found,  to  which  his  diligeucewooU 
attach. 
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Although  a  party  in  whose  hands  an  article  is  placed  for  the  purpose 
of  having  some  operation  performed  upon  it,  is  entitled  to  retain 
the  article  until  he  is  paid  the  expense  of  the  operation  ;  yet  a  party 
in  whose  hands  an  article  is  placed  not  for  the  purpose  of  having 
any  operation  performed  upon  it,  hut  for  the  purpose  of  enabling 
him  to  manufacture  another  article,  is  not  entitled  to  retain  the 
article  deposited  with  him  until  he  is  paid  the  expense  of  the  article 
.  mantfactured  by  him. 

BROWN  V.  80MMERVILLE. 

John  Sutherland,  bookseller^  Edinburgh,  was  publisher  of  July  is.  I8i4. 
a  periodical  work  in  numbers,  entitled  "  Wilson's  Tales  of  the       "a" 
Borders."    This  work  had  been  stereotyped  ;  Mr.  Peter  Brown,    6  n.  1267. 
printer,  having  been  employed  by  Sutherland  to  set  up  the 
iypes  for  the  moulds,  the  stereotype  plates  themselves  having 
oeen  cast  by  stereotype  founders,  at  Sutherland's  expense. 
rhese  plates  were  delivered  to  Brown  for  the  purpose  of  print- 
ing from  them,  and  he  accordingly  from  time  to  time  printed 
targe  quantities  of  the  work.     Sutherland  thereby  incurred  to 
Brown  a  large  account,  amounting,  it  was  alleged,  to  £800. 
This  account  included  the  original  expense  of  setting  up  the  types 
for  stereotyping,  as  well  as  for  printing  from  the  plates,  and  a 
small  sum  of  £3,  Os.  6d.  which  had  been  disbursed  by  Brown 
for  repairs  upon  them. 

Brown  had  been  also  employed  by  Sutherland  to  execute 
»ther  printing  work  for  him,  for  which  a  balance  remained  due 
x>  the  former  ;  and  there  had  been  various  other  transactions 
>etween  them. 

Sutherland  was  sequestrated  on  10th  June  1842.  At  this 
;ime  the  plates  were  in  the  possession  of  Brown,  as  they  had 
»een  all  along. 

William  Sommerville,  the  trustee  on  Sutherland's  seques- 
trated estate,  presented  a  petition  to  the  SheriflF  of  Edinburgh, 
for  having  the  plates  delivered  up  to  him,  as  being  the  pro- 
perty of  the  bankinipt  estate. 

This  application  was  resisted  by  Brown,  on  the  ground  that 
he  had  a  right  of  lien  over  the  stereotype  plates  in  question. 
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Bbown  He  contended  ; — that  at  common  law,  as  well  as  by  the 

S0MMXBVILL&  practice  of  the  trade,  he  had  a  right  of  lien  or  retention  o?er 
July  11871844.  ^^^  Stereotype  plates  for  payment  of  all  sums  due  to  him  for 
printing  from  them  the  work  of  which  they  were  the  plates, 
and  also  for  setting  up  the  types  from  which  the  plates  were 
cast,  this  being  a  part  of  the  expense  of  the  plates  themsekes. 
That  he  was  fnilher  entitled  to  his  lien,  in  respect  it  was  the 
express  agreement^  and  understanding  of  the  parties,  on  which 
their  dealings  were  conducted,  that  the  plates  were  to  be  in 
security  to  him  for  payment  of  the  accounts  incurred  to  him. 
That,  at  common  law,  and  by  the  practice  of  the  trade,  and  the 
agreement  and  understanding  of  parties,  he  had  a  lien  over  the 
plates  for  the  general  balance  of  ail  debts  or  accounts  incurred 
to  him  in  his  business  as  a  printer. 

Respondent's  authorities. — Ersk.  3,  4,  20,  21 ;  BelTs  Prv^ 
4th  edit.,  J  1410,  1411  ;  2  Betta  Comm.,  p.  103  ;  M^  t. 
Bogle  and  Company,  Jan.  17,  1828,  6  S.  and  D.  p.  360 ;  Huh- 
ter  V.  Austen  and  Company,  Feb.  23,  1794,  2  BelTs  Camm. 
114  ;  Aberdeen  and  Smith  v.  Paterson,  Not.  20,  1812;  Blah 
V.  Nicolson,  3  Maule  and  Selwyn,  167 ;  2  BelFa  Comm.  97; 
1  More' 8  Stair,  p.  131  of  Notes;  Hume's  Decisions,  p.  127; 
Hunter,  1  BelFs  Illustrations,  460;  Wilson,  March  4,  1794; 
Russell  V.  Breadalbane,  5  TT.  and  S.  256 ;  Smith's  Mercoadik 
Law,  511. 

fSommerville  denied  that  Brown  had  any  claim  against  tbe 
bankrupt  estate,  stating  that,  upon  an  adjustment  of  accounts 
between  the  bankrupt  and  him,  he  would  be  found  to  be  » 
debtor  to  the  estate.  lie  also  denied  the  existence  of  any 
special  agreement  between  him  and  the  bankrupt,  giTiug  him 
a  lien  over  the  plates. 

He  pleaded  ; — that  a  printer  who  has  been  employed  to 
throw  off  copies  of  a  work  from  stereotype  plates,  although  he 
might  be  entitled  to  retain  the  copies  so  thrown  off  in  paymeni 
of  the  expense,  had  no  lien  over  the  stereotype  plates  them- 
selves, on  which  he  had  not  expended  any  labour.  That  even 
although  a  printer  had  a  lien  over  stereotype  plates  for  the 
expense  of  copies  thrown  off  from  them,  it  would  not  cover  the 
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expense  of  copies  printed  from  other  plates,  nor  that  of  printing      Baowic 
work  generally.  Soimraviu* 

Petitioner's  authorities. — BelFsPrin,,  4th  edit,  pp.  524, 531  ;  juiy"iafi844. 
§  1410  and  1434  ;  Blecuden  v.  Hancock,  1  Moody  and  Walker, 
465  ;  2  BeWs  Comm.,  527,  531 ;  Ibid.,  114  ;  Harper  v.  Faulds, 
Jan.  27,  1791,  M.  2666,  and  2  BelFa  Comm.  106,  107,  109  ; 
Robertson  v.  Duf,  Jan.  14,  1840,  2  B.  279. 

A  proof  having  been  allowed  to  the  parties  of  their  aver- 
ments, in  so  far  as  not  admitted.  Brown  led  evidence  of  his 
averments  as  to  the  usage  of  the  trade. 

The  Sheriff  found  that  the  right  of  lien  pleaded  by  the  de- 
fender (Brown)  not  being  founded  on  the  ground  of  any  sum 
being  due  to  him  for  the  fabrication  of  the  plates,  his  claim  of 
retention  was  not  authorized  by  law,  and  that  he  had  failed  to 
prove  either  a  special  agreement  or  a  usage  in  the  trade.  He 
therefore  ordained  him  to  deliver  up  the  plates. 

Brown  presented  a  note  of  advocation. 

The  Lord  Ordinary  pronounced  this  interlocutor  : — "  Advo- 
cates the  cause  :  Finds  that  the  present  question  relates  solely 
to  a  claim  preferred  by  Mr.  Sommerville,  trustee  on  the  seques- 
trated estate  of  John  Sutherland,  bookseller,  against  the  advo- 
cator, Peter  Brown,  printer,  for  delivery  of  the  stereotype 
plates  of  a  work  in  six  volumes,  admitted  to  have  been  de- 
livered to  the  advocator  by  the  bankrupt  before  his  failure,  for 
the  purpose  of  printing  therefrom :  Finds  it  admitted  that  the 
said  plates  have,  since  delivery  as  aforesaid,  remained  continu- 
ously in  the  actual  possession  of  the  advocator :  Finds  that 
that  party  averred,  in  the  earliest  stage  of  the  process  in  the 
Inferior  Court,  that  '  at  the  date  of  the  sequestration  there 
remained  unpaid  to  the  respondent  a  sum  of  £800  and  up- 
wards, due  to  him  for  printing  the  said  work,  and  for  setting  up 
the  types  from  which  the  stereotype  plates  were  taken,  includ- 
ing the  sum  of  £3,  Os.  6d.  which  the  respondent  disbursed  for 
repairing  the  plates  :'  Finds  that,  while  the  preceding  aver- 
ment was  denied  by  the  trustee,  no  due  investigation  took 
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Bbown      place  into  the  true  state  of  accounts  between  the  parties ;  but 
SoMsiKBviLLB.  tlie  advocatof's  averment,  and  the  plea  founded  thereon,  were 
juiyTsTisii.  rejected  and  repelled  by  the  SheriflF  as  irrelevant:  Therefore 
alters  the  interlocutors  of  the  Sheriff,  and  sustams,  as  relevant, 
the  first  plea  in  law  set  forth  for  the  advocator  in  the  Inferior 
Court,  and,  in  terms  thereof,  6nds  that  the  advocator  has,  at 
common  law,  a  right  of  special  lien  or  retention  over  the  stereo- 
type plates  in  question  for  the  account  remaining  due  to  him 
for  printing  from  them  the  work  of  which  they  were  the  plates: 
Remits  to  Mr.  William  Moncreiff,  accountant,  to  examine  the 
accounts  of  the  parties,  and  to  report  whether  any  and  what 
balance  was  due  to  the  advocator  by  the  bankrupt  at  the  date 
of  the  sequestration  under  the  preceding  special  finding :   And 
in  respect  it  was  stated  at  the  debate  that  the  advocator's 
claim,  as  now  restricted  and  found  relevant,  may,  if  ultimate!; 
sustained,  exhaust  the  value  of  the  plates,  supei-sedes  considera- 
tion of  the  other  points  raised  in  this  cause  till  the  state  of 
accounts  now  directed  to  be  investigated  is  ascertained,  and 
supersedes,  in  the  meantime,  all  questions  of  expenses,  and 
decerns." 

In  a  Note  his  Lordship  observes, — "  The  question  here 
raised  is  one  of  considerable  importance  in  mercantile  law  and 
practice ;  it  does  not  appear  to  have  been  yet  tried  in  any 
case  in  this  Court  attended  with  the  same  specialties;  but  on 
general  principles  of  law  and  equity,  it  is  thought  that  the 
printer  has  a  clear  right  to  retain  the  plates,  to  the  extent  at 
least  now  sustained — Le.y  for  the  balance  (if  any)  arising  due 
to  him  under  the  special  contract  in  virtue  of  which  the  plates 
were  originally  delivered  to  the  printer,  more  especially  keeping 
in  view  the  fact  that  the  employer  was  bankrupt  when  retentioo 
was  claimed.     The  judgment  now  pronounced  goes  no  further. 

"  When  the  stereotype  plates  in  dispute  were  delivered  by 
the  bookseller  to  the  printer,  the  obligations  necessarily  implied 
and  undertaken  by  the  parties  were, — 1st,  That  the  printer 
should  restore  the  plates  to  his  employer,  with  such  number  of 
copies  printed  therefrom  as  his  employer  might  require ;  and. 
2d,  That  the  latter  should  pay  the  printer  the  stipulated 
expense  of  throwing  off  the  copies  incurred  under  that  con- 
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ict.    If  there  be  no  fallacy  iu  stating  this  as  the  agreement      ISbowh 
parties,  it  seems  to  follow,  on  principles  of  undeniable  justice,  SoxiinviLu. 
At  the  employer  cannot  require  delivery  either  of  the  copies  juiy7i7iS44. 
of  the  types,  if  he  is  unwilling  or  unable  to  fulfil  his  own 
ligation  to  pay  the  expense  incurred  by  the  printer  under 
s  very  contract  upon  which  the  types  were  originally  put 
JO  that  party's  hands. 

"  The  claim  of  retention  to  this  effect  is  nqt  a  general  lieu, 
lich  is  viewed  very  jealously  in  law,  and  generally  requires 
:ablished  usage  to  support  it,  but  it  is  a  special  lien  arising 
der  the  contract,  upon  which  the  articles  retained  were  de- 
ered  to  the  advocator ;  such  liens  are  always  favoured  in 
¥,  as  they  depend,  at  least  with  us,  on  principles  of  mutual 
Qtract  and  equity,  which  must  receive  effect  in  every  mature 
stem  of  jurisprudence.  The  right  of  retention  in  such  cases 
founded  on  the  rule  that  no  party  shall  be  allowed  to  enforce 
B  obligation  iu  his  own  favour  on  one  side  of  a  mutual  con- 
ict^  if  he  is  not  prepared  to  fulfil  the  counter  stipulation 
dei-taken  by  himself  on  the  other  side.  The  Lord  Ordinary, 
th  deference,  hardly  knows  of  any  exception  from  that  rule 
the  law  of  Scotland. 

"  The  Sheriff  rests  his  judgment  entirely  on  the  well  known 
86  of  Harper  v.  Faulds  in  1791,  Diet.  2666,  in  which  it  was 
and  that  a  bleacher  could  not  retain  for  his  general  balance 
oth  put  into  his  hands  for  the  sole  purpose  of  bleaching.  The 
ithority  of  that  case  probably  cannot  now  be  questioned,  but 
lere  are  no  termini  habiles  for  its  application  in  the  present 
stance.  In  Hai-per's  case  there  was  nothing  put  into  the 
eacher's  hands,  under  the  contract  entered  into  between  the 
nployer  and  manufacturer,  except  the  article  itself  requiring 
>  be  bleached.  That  property  of  course  the  bleacher  was 
titled  to  retain,  till  the  expense  of  bleaching  the  whole  lot 
as  paid  ;  but  it  was  found  that  the  bleacher  could  not  retain 
le  cloth  last  received  by  him  for  bleaching  lots  of  other  cloth 
aiismitted  to  him  at  an  anterior  period,  and  returned  to  the  em- 
Oyer  perhaps  months  and  years  before  retention  was  claimed. 
**  The  distinction  between  that  case  and  the  present  requires 
^  comment.  There  were  here  pledged  and  given  over  to  the 
'fender,  not  only  the  paper  to  be  printed,  but  the  types  to  be 
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baown  used  by  him.  The  implied  coutract  was>  that  the  printer 
SoMmtviLLi.  should  be  paid  for  his  labour,  and  that  he  should  restore  the 
July  I8~i844.  P^'P^r,  whcD  printed,  and  the  types,  to  the  employer.  These 
were  the  direct  and  the  counter  obligations  of  one  special  con- 
tract, and  consequently  the  types  only  fall  to  be  returned  at 
the  termination  of  the  contract,  and  on  the  fulfilment  by  both 
parties  of  their  respective  obligations  undertaken  at  the  time 
of  the  deposit.  In  the  case  of  Harper  there  was  no  room  for 
any  such  claim. 

''  But  the  plea  of  the  pursuer  resolves  into  this,  that  do 
article  can  be  the  subject  of  a  special  lien,  except  a  commoditj 
on  which  the  party  claiming  retention  has  actually  expended 
his  labour  ;  and  as  the  types  were  not  cast  by  the  defender,  it 
is  argued  that  there  is  no  room  for  a  claim  of  lien.  That  pro- 
position, it  is  thought,  proceeds  on  a  mistaken  view  of  the 
origin  and  foundation  of  lien  in  our  law.  Lien  is  founded  oa 
possession  given  by  the  legitimate  owner,  and  a  moveable  is 
always  subject  to  retention  under  the  operation  of  the  ax^ 
contraria,  so  long  as  the  owner  leaves  unfulfilled  his  owi  obli- 
gation in  the  contract  under  which  delivery  was  given  to  tlie 
party  claiming  retention.  If  a  gentleman  give  a  picture  of  an 
ancestor  to  copy,  under  an  engagement  to  pay  a  high  price  for 
the  copy,  surely  he  could  not  sue  for  redelivery  of  the  original 
and  leave  the  price  of  the  copy  unsettled.  Still  less  would  it  be 
competent,  if  the  principal  employer  became  bankrupt,  for  the 
creditors  of  the  owner  to  maintain  an  action  for  restitution  of 
the  original,  and  to  compel  the  painter  to  take  perhaps  a  trifling 
dividend  for  the  copy,  when  he  held  a  valuable  chattel,  delivered 
to  him  at  the  date  of  the  contract,  and,  with  reference  to  that 
employment,  more  than  sufiicient  for  his  payment 

''  At  the  same  time,  it  is  hardly  to  be  denied  that  the  law  of 
England  on  this  point  is  correctly  stated  by  the  pursuer,  as  the 
very  question  now  under  consideration  was  decided  by  the  f^ 
sent  Lord  Chief-Justice  of  the  Common  Pleas,  in  the  case  of 
Bleaden  v.  Hancock,  in  1830,  4  Car.  and  P.  152,  in  which  it 
was  expressly  found,  that  '  in  respect  of  a  modem  trade,  li^^ 
that  of  stereotype  printing,  there  could  be  no  general  usage  ^ 
support  the  claim  of  a  lien  on  the  plates,  not  being  manufectared 
by  him,  but  only  sent  to  print  from.' 
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"  The  Lord  Ordinary  cannot  presume  to  question  the  sound-  Browh 
38  of  that  judgment,  as  in  accordance  with  the  law  of  Eng-  somiortill 
id  Although  only  pronounced  at  Nisi  Pritis,  it  sufficiently  jniyli7i84 
pears,  from  other  authorities,  that  the  doctrine  of  the  learned 
ief-Justice  who  tried  the  case  is  acquiesced  in  as  agreeable 
the  common  law  of  England.  But,  with  great  deference,  the 
dhority  and  application  of  that  precedent  to  our  law  are,  in 
i^ry  view,  open  to  discussion.  The  common  law  of  England, 
is  believed,  is  founded  on  ancient  maxims  and  usages  in  that 
rtof  the  empire,  many  of  which  were  established  in  early  and 
le  times,  and  were  too  narrow  and  imperfect  for  vindicating 
d  carryingout  the  equitable  rights  of  parties  in  a  more  advanced 
B  and  busy  community.  The  cdmmon  law  of  Scotland,  again,  is 
e  from  that  imperfection,  being  derived  chiefly  from  the  civil 
V,  which  was  almost  implicitly  adopted  in  our  earlier  prac- 
e ;  it  is  founded  on  the  most  perfect  system  of  equity  that 
3  world  has  ever  seen,  and  hence  it  is  fi'ee  from  many  of  the 
omaUes  which  characterize  the  common  law  of  England. 
''  In  the  very  class  of  cases  to  which  the  present  belongs,  the 
ies  laid  down  in  English  precedents  are  quite  at  variance 
th  the  law  and  practice  of  Scotland,  if  not  with  the  principles 
natural  justice  universally  felt  and  acknowledged.  Thus  a 
rse  put  into  the  fields  of  a  proprietor  for  pasture  cannot  be 
tained  for  the  agistment  (rent)  according  to  the  law  of  Eng- 
id,  but  if  labour  has  been  expended  on  the  animal,  e.ff.,  in 
lining,  or  if  a  mare  has  been  covered  by  the  stallion  of 
other,  the  animals  may,  in  these  cases,  be  the  subject  of  lien, 
cause  tlieir  utility  or  value  has  been  increased  by  the  services 
the  party  claiming  retention. 

"  In  like  manner,  an  innkeeper  may  retain  the  horse  of  his 
est  for  his  keep,  perhaps  because  such  a  usage  became  general 
an  early  state  of  society  in  England ;  but  a  livery  stable- 
eper  (which  is  a  calling  of  later  date)  has  no  lien,  because  he 
8  no  inn,  and  the  horse  is  not  the  appendage  of  a  guest. 
'*  These  very  narrow  and  technical  distinctions,  however, 
ght  not  surely  to  be  imported  into  any  other  system,  in 
Uch  it  is  not  imperative  to  adopt  them.  It  is  not  so  with  us. 
ie  law  of  lien  in  Scotland  is  founded  on  the  principles  of 
^tual  contract  in  the  civil  law,  which,  with  all  due  deference 
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^^"^^      for  Other  systems,  are  those  of  justice  and  common  sense,  ad- 
SoMMsaviLu.  mitting  in  the  abstract  of  no  judicial  denial.  It  is  well  explained 
JvHyis^iUi.  by  Mr.  Bell,  both  in  his  Principles  and  Commentaries.    In  his 
Principles^  §  1410,  he  observes, — *  It  is  not  in  every  case  that 
the  mere  circumstance  of  possession  confers  a  right  of  retention. 
It  is  a  right  which  arises  only,   1st,  As  the  counterpart  of  &. 
mutual  contract ;  or,  2d,  By  usage  and  common  understanding 
in  certain  known  cases,  in  which,  for  the  convenience  of  com- 
merce, it  is  held  to  be  acquiesced  in  and  implied  between  tb^ 
parties.'     And,  in  the  following  section,  he  lays  it  down,  that 
'  special  retention  arises  in  the  course  of  a  particular  contract^ 
and  operates  as  a  security  for  fulfilment  of  the  counterpart.'^ 
§  1411. 

"  In  his  GommentarieSy  the  learned  Professor  alludes  to  some^ 
of  the  English  precedents  before  adverted  to,  and  particolarljr 
to  the  denial  of  lien  to  the  livery  stable-keeper,  and  justly  addsr 
'  In  Scotland,  it  would  seem  that  lien  would  be  given  on  th^ 
broad  principle  that  it  is  the  resulting  security  for  the  acti^ 
contraria  in  all  cases.' — Commentaries^  vol.  ii.  p.  104. 

^^  It  was  argued  at  the  debate,  that  if  the  lien  now  urge! 
were  sustained,  it  might  lead  to  novel  and  embarrassing  dms 
of  lien — and  that  a  gentleman's  ploughman  and  gardener 
might  as  well  seek  a  lien  over  his  farming  and  horticultural 
implements,  as  the  printer  and  engraver  demand  a  lien  oTer 
the  plates  given  to  them  to  print  from.  The  cases  are  palpably 
different.  While  labourers  have  a  well-known  preference  for 
current  wages,  they  have  no  such  exclusive  possession  of  any 
of  their  master's  articles  as  to  found  a  claim  of  lien,  as  the  im- 
plements of  a  farm  or  garden  are  kept  on  the  master's  premises. 
But  illustrations  might  be  given  from  innumerable  cases  of 
mutual  contract,  of  the  extreme  hardship  and  injustice  that 
would  be  inflicted,  if  parties  who  fulfilled  their  parts  of  the 
agreement  were  deprived  of  the  retention,  hitherto  deemed  to 
be  their  unquestionable  right  by  our  law,  to  secure  fulfilment 
of  the  part  of  the  special  contract  under  which  they  obtained 
possession. 

"  It  w4Il  accordingly  be  found,  that  the  leai'ned  Judges  of 
England  have,  both  in  earlier  and  later  times,  expressed  a 
desire  to  give  eveiy  extension  to  special  liens,  consistent  with 
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3  very  strict  rules  by  which  they  are  restrained  under  their      Baow» 
"ly  usages  and  precedents.     Thus,  in  the  case  of  Kirhman^  SomaBviLu 
Term  Bep.  1 7,  Lord  Kenyon  observed,  that  '  it  has  been  juiyTiTisi^ 
)  universal  wish  of  the  Courts  at  all  times  to  extend  the  lien 
far  as  possible.     In  those  which  came  before  Lord  Mans- 
LD,  he  thought  that  justice  required  it,  but  he  sometimes 
ud  that  the  rules  of  law  were  against  it,  and  therefore  he 
unitted,  because  in  those  cases  the  rigid  rules  of  law  were 
tinst  the  lien.'     And  in  one  of  the  latest  questions  of  this 
iure  in  the  Court  of  Exchequer  in  England,  4  Meea.  and  W. 
3,  Baron  Parke  observed,  that  *  all  specific  liens,   being 
isistent  with  the  principles  of  natural  equity,  are  favoured 

the  law,  which  is  construed  liberally  in  such  cases.' 
^^  It  is  apprehended  that  the  law  of  Scotland,  as  it  now 
tnds,  is  not  embarrassed  with  any  rules  or  decisions  that  in- 
rfere  with  the  effect  due  on  obvious  grounds  of  justice  and 
uity  to  the  manufacturer's  claim  of  retention  in  such  cases 

the  present.  On  the  contrary,  as  the  principles  of  our  law 
ry  strongly  support  the  claim  of  retention  under  the  circum- 
ances  here  urged,  the  Lord  Ordinary  has  thought  himself 
Ltitled,  notwithstanding  the  peculiar  law  on  this  point  in 
nglish  practice,  to  pronounce  the  judgment  now  issued,  in 
mformity  with  the  ancient  doctrine  and  maxims  of  our  own 
stem." 

SommerviUe  reclaimed. 

Lord  Justice-Clerk  Hope. — This  is  an  important  case. 
)nsidering  the  argument  maintained  in  support  of  this  inter- 
3utor,  and  the  principles  contended  for  as  necessary  to  lay  for 
a  safe  and  sound  foundation,  it  appears  to  me  to  be  of  the 
most  importance  to  keep  in  view  the  grounds  of  defence 
ken  by  the  printer  in  the  Inferior  Court,  the  course  which 
e  case  has  taken,  and  the  exact  points  decided  by  the  Lord 
rdinary. 

Brown  averred  in  point  of  fact — 

"  6.  The  printing  work  done  by  the  respondent  for  the 
mkrupt^  was  done  upon  the  understanding  and  agreement 
^tween  the  parties  that  the  said  stereotype  plates  were  im- 
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Browk  pledged  to  the  respondent  till  all  sums  due  to  him,  in  respect 
BommiviLLB.  of  such  printing  work,  should  have  been  fully  paid  and  dis- 
Jiiiy"iM844.  charged. 

^'  7.  By  the  practice  of  trade,  a  printer  has  a  right  of  reten- 
tion oyer  stereotype  plates  till  he  is  paid  for  the  whole  of  the 
account  due  to  him  for  setting  up  the  types  from  which  the 
stereotype  plates  were  taken,  for  maintaining  and  repairing  the 
plates,  and  for  the  copies  of  the  work  which  he  has  printed 
fi-om  those  plates,  as  well  as  any  general  balance  due  to  him 
on  his  printing  account/' 

Brown  further  contended,  in  point  of  law — 

"  1.  The  respondent  has,  at  common  law,  a  right  of  reten- 
tion over  the  stereotype  plates  in  question,  for  the  account 
remaining  due  to  him  for  printing  from  them  the  work  of  which 
they  were  the  plates ;  it  being  in  law  part  of  every  such  mutual 
contract  of  location,  that  the  employer  shall  not  be  entitled  to 
demand  delivery  till  he  makes  payment  of  what  is  due  for  the 
work  done. 

"  2.  The  respondent  has  a  general  lien,  not  only  over  what 
is  due  to  him  in  respect  of  the  individual  work,  but  likewise 
for  the  general  balance  of  his  printing  account,  in  virtue  of  the 
practice  of  the  trade,  which  becomes  an  implied  condition  of 
the  contract  between  the  parties." 

Of  his  averments  in  point  of  fact — 1st,  That  his  claim  was 
founded  upon  the  special  agreement  between  the  parties ;  and. 
2d,  That  by  the  practice  of  trade  a  printer  has  a  right  of  ben 
to  the  extent  averred  over  stereotype  plates  put  into  his  bands 
for  the  purpose  of  printing  from  them — Brown  was  allowed  a 
proof.  The  proof  allowed  was  quite  general  of  all  the  defen- 
der's averments,  and  therefore  I  do  not  understand  what  is 
meant  by  the  latter  part  of  the  third  additional  plea  in  lav 
lodged  in  this  Court,  that  the  defender  is  still  entitled  to  prove 
an  express  agreement.  He  was  allowed  to  do  so,  and  foiled. 
Neither  to  the  Lord  Ordinary  nor  to  the  Court  has  he  renewed 
any  proposal  (plainly  incompetent)  to  lead  in  this  Court  an? 
such  proof.  It  seems  to  be  admitted  on  all  hands  that  he 
failed  in  the  proof  of  either  averment :  of  one,  indeed,  he  did 
not  undertake  proof;  of  the  other  the  proof  was  clearly  insuf- 
ficient.    Hence  the  decision  has  been  given  by  the  Lord  0^ 
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dinary  without  any  reference  to  the  proof,  and  on  a  ground  in      b«owh 
law  which  holds  either  averment  in  point  of  fact  to  be  wholly  Sommxrvillb. 
unnecessary.     The  defender  has  not  made  a  remark  on  the  juiyTsTiw*. 
proof,  clearly  holding  it  insufficient. 

The  Sheri£f  had  found,  *'  That  the  pursuer,  as  trustee  on  the 
sequestrated  estate  of  John  Sutherland,  claims  delivery  of 
stereotype  plates  of  '  Wilson^s  Tales  of  the  Borders,^  forming  a 
part  of  the  bankrupt  estate  :  Finds  that  the  defender  pleads  a 
right  of  lien  or  retention  upon  those  plates  for  printing  copies 
of  that  work  from  them,  and  also  for  executing  printing  gener- 
ally, and  that  he  does  not  plead  the  right  of  retention  upon  the 
ground  of  any  sum  being  due  to  him  on  account  of  the  fabrica- 
tion of  those  plates  :  Finds  that  he  has  not  proved  any  special 
agreement  for  such  retention,  or  any  general  practice  in  that 
department  of  business  sanctioning  such  retention  :  Finds  that 
the  retention  pleaded  is  not  authorized  by  the  common  law  of 
the  country,  and  therefore  ordains  the  defender  to  make  de- 
livery as  craved  :  Finds  him  liable  in  expenses ;  allows  an 
account  to  be  lodged  for  taxation,  and  decerns.*' 

The  Lord  Ordinary's  interlocutor  holds  all  proof  unneces- 
sary, and  exhibits  distinctly  the  point  decided  by  him — "  There- 
fore alters  the  interlocutors  of  the  Sheriff,  and  sustains  as 
relevant  the  first  plea  in  law  set  forth  by  the  advocator  in  the 
Inferior  Court ;  and  in  terms  thereof,  finds  that  the  advocator 
has  at  common  law  a  right  of  special  lien  or  retention  over  the 
stereotype  plates  in  question,  for  the  account  remaining  due 
to  him  for  printing  from  them  the  work  of  which  they  were 
the  plates.'* 

Then  there  is  a  remit  to  ascertain  the  amount  of  the  claim 
sustained,  as  likely  to  exhaust  the  value  of  the  plates  ;  and  on 
that  account  the  Lord  Ordinary  "  supersedes  consideration  of 
-the  other  points  raised  in  this  cause."  This  is  a  very  impor- 
tant reservation ;  for, when  the  grounds  set  forth  in  the  note  of 
the  Lord  Ordinary  are  considered,  I  think  there  can  be  no 
doubt  that  the  same  views  must  equally  lead  to  the  second  plea 
in  law  in  the  Court  below  being  sanctioned,  and  the  right  of 
lien  given  effect  to,  to  the  full  extent  claimed  for  the  general 
balance  on  account  of  all  the  transactions  of  the  parties.  This 
18  not  a  very  satisfactory  course,  nor,  in  my  opinion,  either 
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Bboww  precise  or  in  conformity  with  legal  principle.  The  Lord  Or- 
SoMMBBviua.  dinary  first  sustains,  in  express  terras,  a  right  of  special  lien. 
July  I8"i844.  ^^^  ^*'  ^^  ^^^  thing  to  hold,  as  argued  for  the  defender,  that 
there  is  no  such  thing  at  all  in  the  law  of  Scotland  as  a  limited 
right  of  lien  distinct  from  the  general  right  of  retention,  and 
that  Mr.  Bell  and  the  Courts  have  been  in  error  from  the  time 
of  Harper  v.  Faulds,  in  admitting  any  distinction  in  the  law  of 
Scotland  as  to  the  doctrine  of  retention,  such  as  a  specific  lien 
for  special  claims,  or  a  right  of  general  retention  for  all  that  is 
due,  on  whatever  account.  That  is  an  intelligible  proposition. 
But  first  to  admit  the  doctrine  of  special  lien,  and  to  give  effect 
to  it  in  this  case  for  a  specific  claim,  as  truly  covered  by  the 
express  contract  upon  which  the  possession  was  specifically  and 
distinctly  given,  and  on  grounds  of  general  equity  and  justice, 
and  then  to  reserve  consideration  whether  the  general  fact  of 
possession  does  not  give  of  necessity  a  right  also  to  retain  for 
the  whole  debt  due,  in  whatever  way  incurred^  on  the  very 
ground  that  the  party  cannot  be  limited  to  a  right  of  special 
lien,  an<l  that  there  is  no  such  limitation  on  the  right  of  reten- 
tion in  the  law  of  Scotland,  seems  to  me  just  to  reverse  the 
course  of  proceeding  to  which  the  views  of  the  Lord  Ordinary 
ought  to  lead,  and  to  involve  the  whole  case  in  great  emba^ 
rassment. 

A  right  of  special  lien  is  sustained  in  express  terms,  and 
nothing  else  found.  Is  there,  then,  such  a  right  of  special 
lien  ?  The  party  supporting  that  interlocutor  contends  that  in 
the  principles  of  the  law  of  Scotland,  there  is  no  such  distinction 
or  limitation  in  the  general  doctrine  of  retention  as  that  of 
special  lien  ;  he  maintains  that  his  possession  gives  debito  jus- 
titice  a  right  to  retain  until  all  that  is  due  is  paid  to  him  ;  he 
presses  the  views  of  the  minority  of  the  Court  in  Harper  v. 
Faulds,  contends  that  that  decision  is  erroneous,  and  recom- 
mends to  our  adoption  a  general  view  of  the  law  in  Mr.  More's 
notes  on  Stair^  in  which  this  general  right  of  retention  for 
general  balances  and  all  debts  is  advocated,  and  the  doctrine  of 
special  liens  declared,  I  think,  on  very  insuflBcient  grounds,  not 
to  be  reconcilable  with  the  law  of  Scotland. 

Now  all  this  comes  in  very  awkwardly  in  support  of  this 
interlocutor,  establishing  distinctly  a  right  of  special  lien,  in 
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xpress  terras,  for  the  sum,  and  no  more,  which  is  thought  by      beown 
le  Lord  Ordinary  to  fall  under  the  specific  contract  by  which  Somxibvilu. 
ossession  was  received,  and  by  the  conditions  of  which  the  juiy  i37is44. 
ossession  is  to  be  supported,  and  retention  allowed  until  that 
articular  claim  is  satisfied. 

The  meaning  of  a  special  lien  is,  that  the  footing  on  which 
ossession  was  given  authorizes  retention  for  the  particular 
aim  in  question,  and  that  if  that  claim  is  satisfied,  possession 
lUst  be  given  up.  It  is  surely  of  the  very  essence  of  a  special 
3n  that  possession  must  be  given  up  whenever  the  special 
aim  which  retention  may  enforce  is  satisfied.  But  not  so 
ider  this  interlocutor;  for,  in  complete  repugnance  to  the 
sential  elements  of  the  notion  of  a  special  lien,  (which  is  in 
nns  sustained,)  so  far  from  the  pursuer  being  enabled  to 
)tain  delivery,  and  the  defender  bound  to  give  up  possession 
the  special  claim  is  satisfied,  the  Lord  Ordinary  reserves  to 
»nsider,  what  seems  in  principle  to  be  quite  irreconcilable 
ith  the  doctrine  of  special  liens,  whether  the  actual  possession 
les  not  give  a  right  of  retention  for  the  whole  balance  due,  on 
batever  account. 

All  the  general  argument  of  the  defender  against  the  deci- 
m  in  Harper  v.  Faulds^  and  the  views  urged  as  to  the  right 

retention  for  all  debts,  do  not  in  truth  bear  on  the  merits  of 
is  interlocutor  ;  they  may  lead  to  judgment  on  other  grounds 

favour  of  the  defender,  and  we  must  therefore  consider  them, 
wever  unsatisfactorily  they  are  brought  into  this  discussion  ; 
It  they  are  irreconcilable  with  the  special  terms  of  this  inter- 
cotor. 

The  Lord  Ordinary  says  (note) : — "  On  general  principles 
*  law  and  equity,  it  is  thought  that  the  printer  has  a  clear 
;ht  to  retain  the  plates,  to  the  extent  at  least  now  sustained 
-%.e.\  for  the  balance  (if  any)  arising  due  to  him  under  the 
»ecial  contract  in  virtue  of  which  the  plates  were  originally 
rfivered  to  the  printer,  more  especially  keeping  in  view  the  fact 
lat  the  employer  was  bankrupt  when  retention  was  claimed, 
he  judgment  now  pronounced  goes  no  further." 

No  one  can  doubt  that  the  general  views  stated  in  the  close 
'  the  note  will  lead  to  the  judgment  on  the  points  reserved 
>ing  much  further. 

VOL.  II.  3  B 
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Bbown  The  first  point  then  is  : — Is  there,  in  the  circumstances  of 

KoMMERviLLK.  this  CRSO,  Rnj  general  right  of  retention  for  the  whole  balance 
Juiy73i"i844  which  may  be  due  on  any  account  ?  When  that  right  is  claim- 
ed, it  must  be  remembered  that  it  necessarily  is  the  condition 
of  tlie  plea,  that  no  special  contract  has  been  proved,  ^?ing 
any  specific  right  of  lien,  either  expressly  or  by  necessary  im- 
plication— for  the  terms  of  the  agreement  in  this  case  have  not 
been  proved,  and  the  averment  of  usage  directed  only  to  i 
special  lien  has  failed.  And  if  there  is  a  special  lien,  then  tiie 
right  of  possession  extends  only  to  the. claim  which  is  held  to 
be  the  counterpart,  and  to  arise  out  of  the  special  employment; 
and  hence  the  possession  must  be  given  up  when  that  claim  b 
satisfied. 

I  see  no  ground  to  distinguish  the  case  from  Harper  v.  Fcdk 
This  contract,  under  which  possession  was  obtained,  was  that  of 
an  artificer  for  work  to  be  performed  for  the  party  giving  tie 
possession.  And  here,  I  think,  is  the  great  fallacy  in  ik 
general  reasoning  in  Mr.  More's  note,  that  he  does  not  adfOt 
to  the  great  distinction,  as  to  the  right  of  special  retention 
arising  from  the  character  of  the  contract  on  which  possesooa 
was  obtained.  A  trust-employment  under  which  money  ii 
advanced,  or  general  business  done,  and  similar  cases,  exhili 
a  contract  of  a  very  different  character  from  the  preseit 
Under  these,  as  there  is  larger  confidence  and  greater  employ- 
ment, more  general  objects  to  be  attended  to,  so  the  rights  of 
the  party  having  possession  may  be  much  more  extensive  thaa 
under  a  contract  in  which  the  possession  is  only  given  in  order 
that  the  workman  may  perform  a  certain  definite  operation  ftr 
a  certain  fixed  price.  That  distinction,  I  think.  Harper  v.  Fcb^ 
clearly  fixed ;  but  then  it  is  said  to  be  a  decision  of  no  autho- 
rity. I  am  not  aware  of  any  judicial  opinions  on  the  part  of 
the  Court  intimating  any  doubt  of  that  judgment,  whidi  ^ 
stood  for  half  a  century,  and  taken  deep  root  in  the  law. 

(1.)  It  was  said  to  be  overruled  by  Mein  v.  Bogk.  I  hate 
examined  not  only  both  the  reports  of  that  case,  but  also  tke 
session  papers.  The  report  in  Shaw  bears  expressly,  that  no 
authorities  at  all  on  either  side  were  quoted ;  and  in  the  sessioo 
papers  none  are  referred  to. 

The  facts  there  must  be  carefully  attended  to.    1.  The  selte* 
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Imitted  that  the  sale  of  the  last  lot  was  a  separate  transaction,       bbown 
I  &r  as  the  mere  contract  of  sale  was  concerned.     2.  They  bommbryilli. 
intended,  that  as  the  sale  was  not  completed  by  delivery,  they  juiy  1871844. 
e  sellers,  in  the  words  of  Mr.  Reddie's  note,  remained  undi- 
jsted  proprietors  of  the  sugars  in  question,  and  that  the  pur- 
lasers  were  only  personal  creditors  in  the  obligation  to  deliver, 
be  original  sellers  sold  the  sugars  to  another  party  at  the 
me  price.     Their  leading  plea  in  law  was — "  1.  Delivery 
jing  essential  to  the  transference  of  property,  the  defenders 
ere  never  divested  of  their  original  right  of  property  in  the 
igars  in  dispute ;  and  the  sole  eflFect  of  their  transaction  with 
le  bankrupts,  was  to  render  them  debtors  in  a  personal  obli- 
ition  to  make  delivery.''     The  bailies  sustained  this  view  of 
16  case.     Lord  Corehousb  and  the  Court  adhered.     Right  or 
rong,  this  was  the  ground  of  judgment. 
Upon  looking  at  the  reports,  especially  the  fuller  report  in 
16  Faculty  Collection,  of  Lord  Gillies'  opinion,  it  will  be 
und  that  the  judgment  went  on  the  right  remaining  in  the 
irties  as  the  original  proprietors.     Hence  I  said  in  the  course 
'the  argument,  what  I  repeat,  that  in  no  case  has  the  right  of 
le  original  proprietor,  the  seller,  when  the  sale  haa  not  been 
nfected  by  tradition,  been  reduced  by  the  Court  so  low  as  a 
ght  of  lien  merely.     Mr.  Rutherfiird  asked,  Could  they  have 
Id  ?     They  did  so  in  Mein,  and  the  Court  supported  their 
i. 

Then  the  cases  of  Hunter  v.  Austin,  1794,  M'Culloch  v.  Pater" 
n,  1794,  and  Aberdeen  and  Smith  v.  Paterson,  1813,  went  all 
*  them  expressly  on  the  ground  of  a  special  agreement  being 
•oved  by  the  course  of  dealings  and  transactions  between  the 
irties,  which  sufficiently  established  a  contract  in  the  opinion 
*the  Court. 

The  report  in  Baron  Hume,  127,  of  the  last  case,  exhibits 
lis  most  distinctly,  as  the  view  thrown  out  by  one  Judge, 
ORD  Hermand,  that  Harper  was  a  wrong  judgment,  was  dis- 
carded ;  and  the  Court  went  on  the  usage  or  course  of  deal- 
gs  between  these  parties,  combined  with  the  evidence  (clear 
» far  as  it  went)  of  the  foreman,  of  a  special  arrangement 
sfore  bankruptcy  for  the  retention  of  the  articles  in  question 
atil  a  prior  debt  was  paid. 
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beown  These  cases  then  strengthen,  do  not  shake,  Harper  v.  FatM^. 

SoMMBBviLLE.  Thctt  Rs  to  Harper  v.  Faulds.  I  have  gone  through  all  the 
juiyT87i844.  s^ssion  papers,  and  the  result  is  very  satisfactory  as  to  the 
points  pleaded,  and  the  grounds  of  argument.  The  question 
was  argued  by  the  trustee  as  a  general  question.  It  m& 
broadly  contended  that  the  lien  is  applicable  only  to  the  price 
of  labour  bestowed  on  the  goods  held  by  the  party ;  that  it 
arises  out  of  express  or  implied  consent.  The  general  doctrine 
of  retention  was  denied  ;  referring  to  Stair,  1,  18,  7 ;  BaMfM, 

1,  17,  15  ;  1,  24,  13  ;  ErsMmy  3,  4,  21 ;  Voet,  16,  2,  20 ;  20, 

2,  28.  Faulds'  pleadings  shew  that  the  whole  struggle  was  as 
to  the  general  claim  of  retention,  but  no  attempt  was  made  to 
assimilate  it  to  the  actio  contraria.  The  argument  was  exactly 
that  now  repeated  to  us.  The  case  only  applies  if  the  claim  of 
Brown  is  rested  upon  the  general  doctrine  of  retention.  Ifit 
is  founded  on  special  contract,  the  case  is  not  applicable.  Tke 
case  was  very  fully  argued  :  Informations,  hearing  in  presence 
and  full  reclaiming  petitions  and  answers.  The  manufactoier 
could  quote  no  authority,  and  only  tried  to  obviate  /S^i 
Bankton,  and  Ershiney  the  authority  of  all  being  admitted  to  be 
adverse.     The  papers  were  written  by  the  ablest  counsel. 

The  ground  taken  is,  that  the  artificer  must  not  retain  for 
debt  what  is  put  into  his  hand  for  a  difiFerent  purpose.  Fo^ 
the  general  doctrine  there  is  really  no  authority  quoted  from 
the  law  of  Scotland,  and  I  think  there  is  none  whatever  in  the 
law  of  Scotland. 

The  report  in  BeWs  Cases  is  most  instructive.     That  gre*t 
weight  is  due  to  opinions  by  Justice-Clerk  Bbaxfield  ^d 
EsKGROVE  it  is  useless  to  say.     But  I  must  add  that  a  carefcl 
consideration  of  their  opinions  would  lead  me,  without  hesit*- 
tion,  if  the  point  was  open,  to  concur  in  the  opinion  of  V^^' 
DENT  Campbell.     Lord  Braxfield  first  says  that  the  ri^t*^ 
only  the  actio  contraria.     To  that  President  Campbell  maies 
the  irresistible  answer,  that  there  is  a  complete  misapplication 
of  the  doctrine  of  the  a^tio  contraria,  which  only  related  to  ti* 
counter  obligation  of  the  particular  contract  under  which  »^ 
subject  had  been  handed  to  the  party.    And  accordinglj  tl"* 
party  did  not  rest  his  case  of  general  retention  at  all  on  that 
view,  nor  could   he,  with    the  least   propriety.     Then  I^^ 
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Braxpield  went  on  to  maintain  (what  is  wholly  at  variance         ^ 
with  his  first  proposition,  that  the  claim  arose  out  of  the  actio  Somaaimiik 
contraria)  that  bankruptcy  alters  the  character  of  the  posses-  July  is,  1844. 
sion — converts  it  from  a  specific  contract,  and  so  creates  a  right 
of  retention  which  the  contract  did  not  give,  and  that  the  claim 
for  retention  was  more  favourable  in  the  event  of  bankruptcy 
than  when  the  party  is  solvent.     President  Campbell  an- 
swers, p.  479,  BelFs  Cases, — "  If  Lord  Justice-Clerk  had 
pointed  out  a  single  case  where  vergens  ad  inopiam  had  oper- 
ated in  converting  the  possession  from  a  specific  contract,  I 
would  agree  with  him  ;  but  it  would  be  singular  that  what  was 
tkot,  in  any  view,  a  lien  before  bankruptcy,  should  at    the 
moment  of  bankruptcy  be  converted  into  one."     I  refer  to  all 
the  remainder  of  his  opinion  as  most  satisfactory.     He  points 
out  that  the  principle  in  law  is  just  the  reverse  of  that  stated 
by  Lord  Braxpield  ;  that  as  between  the  debtor  himself  and 
the  creditor,  the  utmost  effect  is  given  to  lien  or  retention ; 
but  that  when  the  interests  of  competing  creditors  arise,  the 
universal  doctrine  in  jurisprudence  is  not  to  favour  such  a 
general  lien,  but  to  require  special  agreement  to  support  it. 
And,  certainly,  looking  to-  the  views  adopted  in  all  other  cases, 
wid  in  all  other  systems  of  jurisprudence,  to  the  principles  stated 
ly  all  general  writers,  and  to  all  English  authorities,  one  is  much 
8truck  to  find  a  general  proposition  of  that  kind  laid  down  by 
Lord  Braxpield.   The  principle  stated  by  President  Campbell 
is  most  expressly  stated  in  many  subsequent  English  cases — 
such  as  Jacob  v.  Latour,  5  Bing.  130,  and  many  others — which 
draw  the  distinction  in  the  same  way,  holding  that  the  favour 
for  the  doctrine  of  lien,  which  obtains  between  debtor  and  cre- 
ditor, does  not  operate  when  the  question  is  between  one  class 
of  creditors  and  another,  and  that  to  establish  a  lien  for  a  general 
balance  you  must  prove  an  agreement. — Sir  W.  Grants  2  M.  404. 
But  then  a  general  argument,  stated  by  Mr.  More,  was  also 
pressed  upon  us,  viz.,  that  the  right  of  retention  ought  to  be  as 
3Xtensive  in  favour  of  the  holder  of  the  article,  as  the  right  of 
irrestment  in  favour  of  other  creditors  in  that  party's  hands —    • 
jlse  his  situation  was  most  anomalous  and  different  from  other 
creditors.     It  was  a  constant  and  earnest  remark  of  that  saga- 
nous  and  reflecting  lawyer,  Mr.  Clerk,  in  consultation,  that  in 
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bbown      the  generality  of  cases,  the  most  unsatisfactory  course  of  reason- 
SoMMEBviLuc.  iug  iu  Icgal  questions  is  from  the  analogies  of  other  rules :— -and 
juiyT8ri844.  eminently  so  here.     The  artificer  gets  possession — a  certain 
and  most  important  benefit — ^full  security  for  the  payment  of 
the  work  in  reference  to  which  he  obtained  po6se8sion-~an<l 
there  is  nothing  singular  in  the  result,  that  by  the  terms  and 
principles  of  that  contract,  he  should  not  be  able  to  convert  his 
possession  on  bankruptcy  into  retention  for  another  and  diffe^ 
ent  debt  against  the  creditors.     Whenever  a  party  receives  and 
holds  possession  on  a  specific  contract  until  a  special  piupose  is 
answered,  his  possession  is  subject  to  all  the  benefits,  but  at  the 
same  time,  to  all  the  limitations  of  that  original  character  so 
impressed  from  the  first  on  the  possession  he  has  received.  I 
see,  therefore,  no  anomaly  in  the  result  that  he  cannot  have  die 
special  benefit  resulting  to  himself  from  this  special  contract^ 
and  also  be  in  the  same  situation  with  other  creditors,  against 
whom  he  is  allowed  to  plead  that  special  protection  as  the 
result  of  the  specific  contract  by  which  he  obtained  possession. 
On  the  general  grounds  pleaded,  therefore,  I  cannot  sustain 
the  lien  claimed,  whether  for  the  special  debt  stated  in  ii» 
interlocutor  or  for  the  general  balance,  to  which  extent  the 
argument  of  counsel  on  this  view  of  the  case  directly  went 
How  then  does  the  case  stand  on  the  ground  of  special  lien- 
special  agreement  and  usage  of  trade  being  now  out  of  the  case. 
It  is  said  that  the  lien  is  claimed  for  the  proper  debt  under  the 
special  contract  by  which  possession  was  obtained,  and  that 
the  payment  is  the  counterpart  of  the  claim  for  delivery  of  the 
bankrupt's  stereotype  plates,  under  the  implied  understanding 
and  necessary  conditions  of  the  contract.     Is  it  so?     1.  Iain 
not  disposed  easily  to  introduce  such  implications  and  neces- 
sary conditions  into  the  simple  contracts  between  an  artificer 
and  his  employer,  for  work  done,  where  no  information  what- 
ever— not  the  slightest — is  given  to  us  of  the  actual  agreenient, 
either  by  direct  evidence  or  indirect  evidence,  such  as  previous 
dealing,  or  more  indirectly,  but  quite  legitimately,  by  the  usage 
•     of  the  trade. 

2.  I  do  not  consider  the  delivery  of  the  plates  as  inferring 
any  lien  over  them  for  the  actual  work  performed  in  this  case. 
The  work  to  be  performed,  the  pai)er  also  being  furnished,  ^ 
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to  produce  so  many  copies  of  a  printed  work  off  these  stereo-      Bbowk 
type  plates,  belonging  to  Sutheriand,  and  handed  to  the  printer.  somiBByiLuiL 
Well,  then,  his  workmanship — ^the   product  of  his   skill  and  j^iy  18^1844. 
labour  as  an  artificer,  is  the  printed  work — producing  on  paper 
that  which  is  to  be  sold.     That,  it  is  admitted,  he  is  entitled  to 
retain  until  paid  for.     But  on  the  plates  he  has  bestowed  no 
labour.    They  are  not  improved  in  value  by  his  work — quite 
[  the  reverse.     He  has  their  product,  and  may  anticipate  any 
other  publication  by  selling  these  printed  copies  to  pay  himself. 

It  is  admitted  that  the  lien  must  be  wholly  founded  on  the 
possession  given  for  this  special  employment,  and  that  employ- 
ment was  simply  to  throw  off  copies  from  the  plates.  Hence 
the  object  and  purpose  of  the  possession  given  was  special, 
limited,  and  defined ;  and  I  think  this  is  an  attempt  to  enlarge 
and  alter  on  bankruptcy  the  character  of  possession  from  a 
specific  contract. 

I  am  quite  ready  to  decide  this  case  wholly  on  Scotch  law  ; 
but  then,  according  to  the  best  judgment  I  can  form,  after  hav- 
ing read  a  great  variety  of  English  cases,  I  see  no  difference 
between  the  leading  principles  of  Scotch  and  English  law, 
although  there  are  various  instances  of  technical  or  artificial 
distinctions  as  to  the  details  of  some  special  liens  in  England, 
partly  from  custom,  partly  from  too  close  an  adherence  to  the 
terms  in  which  old  cases  were  expressed.  Bell,  in  his  Princi- 
ples^  states  as  the  rules  of  the  law  of  Scotland,  I  think  most 
correctly,  exactly  the  principles  which,  with  some  variance  of 
expression,  obtain  in  England.  Hence  I  look,  without  scruple, 
to  the  case  of  Bkadon  v.  Hancock,  on  the  precise  state  of  facts 
which  occurs  here  as  to  stereotype  plates ;  and  taking  the  cor- 
rect and  full  report,  (for  I  think  we  did  not  get  anywhere 
from  the  opinion  what  the  Lord  Ordinary  quotes,)  I  hold  the 
principle  stated  by  Chief-Justice  Tindal  to  apply  as  a  correct 
exposition  of  the  principles  which  obtain  in  our  law.  Indeed 
the  strongest  authority  which  the  defender  could  quote,  was  an 
older  case  in  the  law  of  England,  Brook  v.  Wentworth,  which  I 
have  carefully  read  in  3  Anst.  The  case  was  this  : — A  book- 
seller agreed  to  publish,  was  to  have  a  certain  share  of  the  pro- 
fits, and  interest  on  advances.  Having  made  consideml^le  ad- 
vances, he  refused  to  go  on  till  paid.     Then  the  author  agreed 


It  did  not  in  any  degree  countenance  the  retention  oi 
MS.  for  the  expense  of  printing.  2.  The  booksellc 
kind  of  joint-adventure  carried  on  to  a  certain  leng 
an  interest  in  the  profits  to  be  made  from  publics 
printing,  which  he  had  partly  paid  for,  not  only 
original  stipulation  for  a  share  of  the  profits,  but»  s 
repay  himself  his  advances,  so  that  he  had  man 
grounds  to  plead  as  joint-adventurer,  as  factor  or  a 
to  publish  the  work  on  a  very  general  and  large 
order  to  prevent  the  author  himself — there  being  no 
— from  injuring  him  directly  by  breach  of  contract 
able,  when  the  case  is  examined,  to  see  its  applic 
present.  We  have  not  to  consider  here  whether 
can  have  any  remedy  by  interdict  against  any  use  < 
to  his  prejudice.  The  question  here  is  one  of  lien  < 
It  seems  unnecessary  to  point  out  the  extreme  c 
to  which  the  defender's  doctrine  leads ;  for  I  an 
that  his  particular  claim  fails,  both  on  general  groui 
case  of  special  lien  arising  out  of  the  employment  ( 
obtained  possession. 

Lord  Medwyn. — I  am  for  returning  to  the  int 
the  Sheriff"  of  2d  October.  I  understand  the  d 
advocator  is  to  retain  the  stereotype  plates  put  in 
by  Sutherland  to  print  from,  till  he  is  paid  the  ex? 
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for  a  counter  claim ;  and  chiefly  in  those  cases  where  compen-  Bbown 
sation  could  not  be  pleaded.  Hence  in  debts,  and  I  think  to  somiokyilli. 
Buch  cases  it  was  originally  applicable  only,  it  is  when  the  one  juiy  i87i844. 
of  which  retention  is  pleaded  is  not  liquid.  It  has  now  been 
extended  to  corporeal  subjects.  But  it  is  essentially  necessary 
that  the  subject  of  the  counter  claim  should  be  in  the  person  of 
the  party  upon  some  lawful  title,  unfettered  and  unlimited  in 
its  use,  either  by  special  agreement,  or  by  the  nature  of  the 
contract  which  places  it  in  his  hands.  Hence  the  general  right 
of  retention  cannot  be  carried  so  far  as  has  been  pleaded. 
There  are  many  limitations,  and  none  so  well  recognised  as 
this,  that  the  money  or  property  of  the  creditor  must  not  come 
into  possession  of  his  debtor  under  any  specific  appropriation 
or  temporary  title  of  possession ;  it  must  be  in  him  free  and 
unfettered,  with  nothing  but  an  ordinary  obligation  to  account 
«  for  a  debt  on  the  demand  of  the  owner.  Thus,  if  the  ous- 
ter have  any  counter  demand  against  the  other,  he  may 
dead  retention  till  this  is  paid  or  secured.  It  was  on  this 
ground  that  the  case  of  Mein  v.  Bogle  and  Company  was  de- 
eded. They  were  purchaser  and  seller.  The  purchaser  was 
ndebted  in  a  large  sum  for  three  previous  purchases  of  sugar ; 
e  made  a  fourth  purchase,  paid  part  of  the  price,  but  the 
rticle  was  not  delivered  when  the  purchaser  became  bank- 
^ipt.  They  remained  undivested  proprietors  of  the  article. 
'he  seller  was  found  entitled  to  retain  the  goods  not  delivered 
gainst  the  debt  due  by  the  bankrupt,  till  payment  or  security 
'^as  given  for  it.  This  seems  to  mo  to  be  a  very  different  case 
*om  the  present,  and  resting  on  different  principles.  The 
rticle  had  never  been  delivered.  The  property  had  never 
assed  to  the  purchaser  from  the  seller,  and  it  was  held  that  he 
ould  not  claim  delivery  without  discharging  the  counter  claims 
gainst  him,  which,  being  bankrupt,  he  could  not  do.  But  here, 
machine  is  put  into  a  workman's  hands  for  the  special  pur- 
ose  of  performing  an  operation  with  it  upon  another  substance, 
hich  is  also  furnished,  and  this  manufactured  article,  the 
roduce  of  the  labour  of  the  workmen  with  the  machine,  is  to 
e  returned  to  the  proprietor,  as  well  as  the  machine  itself,  on 
ayment  of  the  expense  of  the  operation.  Now,  it  is  not  dis- 
uted  that  the  manufactured  article  the  workman  may  detain 
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Bbown      for  the  price  of  the  labour  bestowed  upon  it,  but  can  he  retaia 
SoMMKRYiLLB.  tho  machino  also  for  the  amount  of  this  account  ?   The  machine 
July  11371844.  ^^  ^^^  l^g^Uy  his  property,  as  the  sugar  was  in  Mein's  case.  It 
is  the  undisputed  property  of  him  who  daims  delivery  of  it^ 
and  it  was  put  into  the  other's  hands  for  a  limited  purpose, 
and  it  is  not  there  for  any  other  purpose.     For  the  expense  of 
the  manufacture,  the  law  has  provided  a  special  lien.     He  may 
retain  the  manufactured  articles,  on  which  he  has  expended  his 
skill  and  labour,  for  this  ;  but  not  the  machine  itself,  put  into 
his  hands  for  this  temporary  use.     Even  if  it  were  supposed 
that  the  case  of  Harper  was  not  well  decided,  I  do  not  think 
it  would  tend  to  support  the  claim  here  made. 

I  think  we  must  go  a  great  deal  further  than  was  pleaded  in 
that  case,  which  was,  to  retain  the  article  for  the  expense  in- 
curred on  similar  quantities  previously  bleached,  which  mig^t 
have  been  retained  for  this  expense.  For  although  a  lien  o?er 
goods  manufactured  or  improved,  and  made  more  valuable, 
should  be  extended  to  a  general  balance  of  accotmts,  and  not 
limited  to  the  price  of  manufacturing  the  article  retained,  it 
would  not  warrant  a  claim  against  the  machine  with  which 
the  manufacture  was  made,  because  the  goods  on  which  the 
manufacture  was  made  might  be  retained  for  a  general  balance. 
A  lien  over  the  goods  manufactured,  to  whatever  length  it  is 
carried,  can  give  no  countenance  to  a  lien  over  the  machine 
specially  put  into  the  workman's  hands  to  print  from,  in  addi- 
tion to  the  right  to  retain  the  whole  he  has  printed  from  it 
lie  has  right  to  retain  this,  but  he  has  no  right  at  common  law 
to  any  further  security.  In  the  case  put,  of  a  picture  sent  to 
an  artist  to  copy,  he  will  be  entitled  to  retain  the  copy  he  has 
made  till  he  gets  the  stipulated  payment ;  but  I  cannot  con- 
ceive he  will  have  any  right  to  retain  the  original,  just  because 
it  was  put  into  his  hands  solely  for  the  purpose  of  copying  it. 
and  not  to  be  retained,  but  returned  immediately  after  having 
done  so. 

Lord  Cockburn. — There  are  several  liens  that  are  rested  on 
the  usage  of  trade.  But  we  need  not  trouble  ourselves  with 
this  element  at  present ;  because  the  evidence  that  has  been 
adduced  in  support  of  the  right  of  retention  in  this  trade  of 
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Stereotype  printing,  is  utterly  undeserving  of  notice.     Accord-      brow» 
ingly,  it  was  most  properly  not  adverted  to  at  all  at  the  Bar.      sommeeviux 

Nor  do  I  think  that  we  can  proceed  on  the  other  ordinary  juiy"ivi84*. 
ground  of  contract.  There  was  certainly  no  special  contract 
entered  into  between  the  parties  to  this  particular  arrangement. 
They  made  no  agreement  for  the  regulation  of  the  events  that 
have  occurred.  Such  events  as  a  failure  by  the  employer  to 
pay,  and  a  claim  by  the  printer  to  keep  the  plates,  probably 
never  occurred  to  them  ;  but  whether  it  did  or  not,  there  is  cer- 
tainly no  evidence  that  they  made  any  peculiar  provision  for  it. 

It  is  said  that  there  is  a  contract  implied  in  the  nature  of 
the  transaction,  because,  as  the  meaning  was,  that  the  book- 
seller was  to  pay,  and  that  the  plates  were  to  be  given  back,  it 
must  be  held  to  have  been  understood,  that  if  the  bookseller 
should  not  pay,  the  plates  might  be  retained.  Now,  if  all  that 
be  intended  by  this  be,  that  neither  party  anticipated  anything 
except  that  the  business  would  be  closed  successfully  and  in 
the  usual  way,  in  which  case  payment  and  re-delivery  would 
have  been  the  result — this  is  quite  true.  But  if  it  be  meant 
that  a  right  to  retain  the  plates  must  be  held  to  have  been  the 
remedy  provided  for  by  implication,  upon  the  bankruptcy  of 
the  employer,  it  seems  to  me  that  this  is  a  very  clear  petitio 
principii ;  because  there  is  not  the  slightest  ground  for  intro- 
ducing any  implication  inconsistent  with  law.  All  that  can  be 
said  is,  that  the  parties  must  be  held  to  have  intended  to 
enforce  the  law  against  each  other  ;  and  this  just  leaves  it  to 
be  settled  what  the  law  is.  If  the  law  be,  that,  in  the  circum- 
stances that  have  occurred  there  is  no  lien,  then  I  am  clear 
that  a  presumed  agreement  to  dispense  with  the  law,  is  not 
warranted  by  anything  disclosed  in  the  case.  If  it  were 
enough  that,  in  the  ordinary  course  of  business,  payment  and 
re-delivery  were  corresponding  obligations,  the  result  would  be 
that  there  must  be  a  lien  in  almost  every  case  whatever, 
because  parties  seldom  transact  on  any  other  expectation,  ex- 
cept that  their  transaction  will  be  brought  to  its  natural  issue. 
There  would  be  a  lien  wherever  there  was  a  debt. 

In  this  absence  of  contract  and  of  usage,  we  must  resort  to 
principle  and  to  authority.  And  where  these  are  to  be  found 
we  had  better  adopt  them  implicitly,  than  distract  ourselves  by 
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Bbowm  abstract  speculations  or  ingenious  casuistry  ;  nothing  is  easier 
SoMittiiviLLB.  than  to  invent  examples,  which,  as  they  just  resolve  mto  the 
July ^1844.  8^°^®  ^asc,  are  of  httle  use  even  as  illustrations. 

Now,  on  looking  at  the  authorities,  it  seems  to  me,  that  how- 
ever they  may  differ  in  other  respects,  they  all  agree  in  this, 
that  the  only  ground  (independently,  I  mean,  of  usage  and 
agreement)  on  which  a  lien  can  be  claimed  by  an  artificer  over 
the  property  of  an  employer  is,  that  work  or  money  has  been 
expended  by  the  claimant  upon  the  property.  This  is  the 
general  doctrine  of  our  institutional  writers ;  and  I  can  disoo?er 
no  decision  which  either  contradicts  this  doctrine,  or  rests  it  on 
a  wider  foundation.  In  principle,  the  case  of  Harper  v.  FaM, 
which  I  do  not  conceive  anything  to  have  shaken,  expressly 
confirms  it.  Mein  v.  Bogle^  so  much  relied  on  by  the  advoca- 
tor, was  not  properly  a  case  of  lien.  It  was  the  retention  by  a 
seller  of  his  own  undelivered  goods.  This  has  no  application, 
or  at  least  a  very  remote  one,  to  the  circumstances  before  m. 
It  appears,  from  the  case  of  Bleadeny  that  the  law  of  England 
is  against  the  advocator ;  and  this  is  not  a  matter  on  which 
that  law  ought  to  be  altogether  disregarded.  But,  confining 
ourselves  to  our  own  law,  it  is  certain  that  arrangements 
whereby  employers  lend  artificers  the  use  of  implements  to 
work  with,  are  quite  common  ;  yet  there  is  neither  any  pi-oved 
usage,  nor  any  judgment,  in  the  advocator's  favour. 

These  facts,  joined  to  the  institutional  principle,  that,  to  con- 
stitute a  lien  there  must  be  money  or  work  laid  out  on  the 
article  retained — are  sufficient  for  the  determination  of  the 
case  before  us.  The  plates  in  question  got  no  money  or  labour 
given  to  them  by  the  advocator.  They  were  lent  to  him  for  a 
special  purpose.  In  this  situation,  the  circumstance  that  the 
debt  was  for  work  done  with  the  plates,  seems  to  me  to  be  per- 
fectly immaterial.  If  retainable  at  all  for  such  a  debt,  they 
would  have  been  equally  liable  to  be  retained  for  any  other 
debt.  In  other  words,  wherever  a  creditor  is  in  possession  of 
an  article  lent  to  him,  though  for  a  special  purpose,  by  a  debtor, 
the  advocator's  principle  implies  that  there  is  a  lien  over  that 
article.  If  this  last  be  not  the  law — which  it  certainly  is  not 
— I  can  make  no  distinction  between  it  and  the  advocator's 
plea  in  the  present  case. 
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It  has  been  urged,  that  trade  requires  liens  to  be  favoured.      Beowh 
am  not  satisfied  of  this.     But  at  any  rate,  it  is  only  a  consi-  sohxsbvilli. 
eration  for  the  Legislature,   or  for  parties  in   contracting.  jaiy'S[8jL844. 
V^hen  the  necessities  of  trade  have  not  made  new  liens  grow  up, 
do  not  conceive  it  to  be  the  business  of  a  Court  to  introduce 
bem. 

Lord  Moncreifp. — No  doubt  this  is  a  case  of  importance, 
ut  I  only  mean  to  speak  to  the  points  brought  before  us  in  the 
rgument.  I  concur  in  the  finding  of  the  interlocutor,  of  a 
pecial  right  of  retention.  Beyond  that  nothing  is  decided ; 
tid  though  I  concur  in  the  finding,  I  do  not  concur  in  all  the 
lews  expressed  in  the  Lord  Ordinary's  note. 

We  are  pressed  by  a  judgment  of  an  English  Judge  of  great 
minence,  and  for  whose  judgment  in  English  law  no  man 
atertains  greater  regard  than  I  do ;  but,  with  all  deference, 
lat  is  not  the  subject  of  our  deliberation.  The  question  is, 
tow  this  matter  stands  by  the  law  of  Scotland  ?  It  may  be 
etter  or  worse  than  the  law  of  England.  It  has  often  been 
)uud  not  to  be  so  perfect,  but  it  has  sometimes  been  found  to 
e  the  better.  We  have  not  to  deal  with  that.  The  only 
uestion  for  us  is,  how  our  own  law  actually  stands.  I,  there- 
>re,  in  the  first  instance  at  least,  lay  aside  entirely  Chiep- 
USTiCE  TiNDAL^s  Nisi  Prius  judgment  on  this  very  question. 

do  not  pretend  to  understand  the  principles  of  the  law  of 
ngland  on  such  a  subject,  but  I  see  enough  of  it  to  know  that 

is  occasionally  trammelled  by  technical  difficulties  and  forms 
!"  suit,  which  do  not  easily  permit  the  free  development  of 
•oad  principles  for  the  solution  of  such  a  question.  I  may  be 
itirely  mistaken  in  this — probably  I  am — but  whether  so 
istaken  or  not,  I  cannot  be  wrong  in  this,  that  my  duty  is  to 
icide  according  to  the  law  of  Scotland,  which  I  hope  I  in  some 
easuro  understand  ;  and  that,  though  ever  desirous  to  obtain 
[  possible  light  from  other  quarters,  I  must  still  remember 
at  it  is  by  the  law  of  Scotland  alone  that  I  am  bound  to  rule 
y  judgment. 

Now  it  is  clear  to  me,  and  I  humbly  think  cannot  really  be 
matter  of  controversy,  that  the  law  of  retention  under  the 
w  of  Scotland  has  been  established  on  principles  perfectly 
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browh  distinct  from  the  law  of  lien  in  England.  I  think  that  Mr. 
soMMVBviLLK.  MoFC  has  demonstrated  this,  and  so  far  I  entirely  go  along 
juij  1871844.  ^^*^  ^™-  ^^^  it  is  a  different  question  how  far  our  law  of 
retention  has  been  carried,  or  ought  to  be  carried,  in  commer- 
cial relations.  I  just  go  thus  far,  that  as  it  is  plain  that  the 
law  of  England  was  essentially  different  from  our  law  in  this 
particular  point  in  its  original  formation,  we  should  rather  be 
guided  by  our  own  lights  in  the  very  peculiar  question  now 
before  us,  than  by  any  single,  and  possibly  hasty  decision,  eren 
of  the  most  eminent  Judge  in  England. 

I  beg  leave  to  say,  that  I  have  no  intention,  in  this  question, 
of  entering  into  the  much  agitated  question,  whether  in  any 
ordinary  case  a  party,  having  goods  of  his  correspondent  in  his 
possession,  deposited  for  special  purposes,  may,  on  bankruptcy, 
retain  them  in  security  of  general  balances  arising  from  entirely 
separate  transactions.  I  find  that  very  high  authorities  in  the 
law  have  differed  on  that  subject ;  and  if  I  were  obliged  to 
choose  between  them,  I  have  no  hesitation  in  saying,  that  I 
think  the  opinion  of  President  Campbell  the  soundest  ^d 
the  most  profound  of  all  those  delivered,  deep  and  powerful 
though  the  rest  were,  in  the  case  of  Harper  v.  Fatdds,  The 
case  of  Mein,  &c.,  does  not  appear  to  me  to  contradict  it.  But 
I  must  still  think  it  to  be  a  very  great  mistake  to  suppose,  that 
that  will  settle  the  present  case. 

The  case  which  occurs  is  novel  in  the  facts,  though  not,  as  I 
think,  in  the  law  applicable  to  it.  There  is  no  precise 
to  it  in  the  special  circumstances  ;  but  look  to  how  the 
tion  of  retention  has  been  laid  down.  We  derive  the  principle 
from  the  civil  law.  Voet  (16,  2,  20,)  puts  it  thus  : — *'  Plurimis 
autem  in  causis  retentio  usum  invenit ;"  and  so  he  gives  some 
examples,  among  which  is  the  right  to  retain  *'  merces"  for  the 
contribution  {or  jactm — a  case  perfectly  clear  of  the  principle 
of  labour  bestowed  on  the  subject ;  and  then  he  says — "  Pra- 
cipue  retentioni  locus  ob  id  quod  occasione  rei  retentsB  debetur ; 
veluti  ob  impensas  in  eam  factas,  aut  opificia,  vel  artificia  circa 
eam  praestita ;  qua  ratione  fullones,  sartores,^'  &c.  Very  clearly 
Voet  states  these  cases  only  as  examples  of  a  principle  which 
are  of  most  ordinary  occurrence.  Our  Mr.  Erskine  gives  it  in 
the  same  manner — "  This  right  is  most  frequently  pleaded  by 
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those  who  have  bestowed  either  their  labour  or  their  money  on      brown 
the  subject  sought  to  be  retained  ;  and  it  commonly  arises  in  Sommbbvilui 
that  case  from  the  mutual  obligations  which  naturally  lie  upon  juiyTvi844 
the  contractor/'  3  Ersk.  4,  21.    These  are  the  most  frequent 
cases.    But  surely  Mr.  Erskine  does  not  exclude  other  cases, 
arising  out  of  the  nature  of  the  contract. 

Mr.  Bell  {Principles,  §  1410)  states  it  in  the  same  way — "  It 
is  a  right  which  arises  ;  1.  As  the  counterpart  of  a  mutual 
contract,  &c.  Within  these  limits,  retention  may  be  described 
as  a  right  to  retain  a  subject  legitimately  in  one's  possession, 
nntil  a  debt  shall  be  paid,  or  an  engagement  performed,  the 
iua  exigendi  of  which  is  in  the  possessor."  Nothing  can  be 
better,  unless  it  be  Sir  Hay  Campbeirs  rule  in  Harper  v.  Faulds ; 
Bell's  8vo  Cases,  p.  471, — '*  We  have  the  term  retention  from 
the  civil  law.  I  conceive  it  (retention)  to  mean  a  right  of  re- 
fusing delivery  of  a  subject,  till  the  counter  obligation  under 
srhich  the  subject  was  lodged  be  performed.  It  is  acknow- 
'edged  by  all  our  authors  and  decisions,  mutual  obligations 
Hust  be  performed  hinc  inde ;  and  so  retention  arises,  from  the 
'^ery  nature  of  the  obligation,  to  the  extent  of  the  labour 
)estowed.  Therefore  I  think  the  claim  good  to  an  artificer  to 
his  extent ;  it  is  part  of  the  conductio  operarum" 

Such  a  case  as  the  present  was  not  in  the  view  of  that  very 
)rofound  lawyer.  But  the  question  is,  whether  the  present 
ase  is  not  as  clearly  as  possible  within  the  principle  of  con- 
luctio  operarum. 

The  distinction  between  general  and  special  lien  is  probably, 
s  Mr.  More  maintains  on  very  learned  grounds,  new  to  the 
iw  of  Scotland.     But  I  do  not  intend,  in  the  present  question, 

0  rest  any  opinion  on  the  controversy  on  that  point.  All  I 
laintain  is,  that  the  doctrine  of  retention,  in  the  law  of  Scot- 
md,  rests  on  broad  principles  of  equity  of  very  old  establish- 
lent,  sufficient,  as  I  think,  to  sustain  the  claim  in  the  present 
ase,  although  it  is  not  placed  on  work  done  for  the  improve- 
lent  or  alteration  of  the  thing  itself  submitted  to  the  printer. 

And  indeed  I  cannot  record  Sir  Hay  Campbell's  own  opinion 

1  the  case  of  M'Culloch,  1794,  1  BelFs  Illustrations,  p.  461, 
dthout  seeing  that  he  had  no  intention  of  limiting  the  right  of 
etention  within  the  small  limits  of  the  actual  work  done  upon 


768  CONTRACT  OF  SALE. 

bbowh      the  subject.     (Passage  from  the  Illustrations  read.)  It  appears 

SoMMXBYiLLK.  to  1110,  that  ho  clearly  looked  mainly  to  the  contract ;  and 

July  18, 1844.  ^ould  havc  had  no  doubt,  that  whatever  obligation  was  within 

the  contract,  must  be  within  the  right  of  retention  arising  ont 

of  it. 

Now,  if  this  be  judged  of  on  those  general  principles  as  they 
stand  in  the  law  of  Scotland,  and  without  disturbing  anything 
that  was  decided  in  the  case  of  Harper  v.  Faulda,  it  seems  to 
me  that  the  present  case  just  depends  on  a  different  applica- 
tion of  the  same  principle  to  a  case  which,  though  new  in  the 
facts,  is  distinctly  within  the  rule  of  law  and  equity. 

The  contract  here  is  a  contract  of  locatio  cperarufHy  chanw^ 
tcrized  by  peculiar  circumstances.  And  what  is  it  ?  On  the 
one  side,  the  printer,  Brown,  undertakes  to  receive  into  his 
possession  the  stereotype  plates — to  print  from  them  the  work 
intended,  to  deliver  the  copies  so  printed,  and  to  re-deliver  at 
once  whatever  else  was  furnished,  and  the  stereotype  plateB, 
upon  and  from  which  he  was  to  print  the  work.  On  the  other 
side,  the  employer,  binding  himself  to  furnish  these  materials 
and  facilities,  and  the  paper  necessary,  clearly  binds  himself 
also  to  pay  the  stipulated  price  for  the  labour,  skill,  ink,  use  of 
implements,  and  everything  belonging  to  the  printer's  trade. 

Now,  is  not  this  all  one  contract  1  If  the  printer  claims 
retention  for  any  one  of  the  things  above  mentioned,  is  it  not 
for  implement  of  the  intrinsic  parts  of  the  contract  ?  And  if  he 
claims  it  on  any  of  the  articles  or  property  thus  placed  or  re- 
maining in  his  hands,  is  it  not  a  claim  on  that  which  forms  an 
intrinsic  part  of  the  contract  ? 

I  assume  that  he  is  not  to  go  out  of  the  contract.  He  is  not 
to  retain  for  anything  extraneous  to  it. 

But  is  it  not  most  vitally  intrinsic  to  it,  that  the  performance 
of  the  contract  essentially  depends  on  the  possession  of  the 
stereotype  plates  ?  There  is  no  contract  without  it.  They  are 
to  be  used  for  no  other  purpose  but  that  stipulated.  I  say  that 
the  printer  works  on  them,  in  the  strictest  sense.  He  applies 
to  them  the  means  of  producing  the  impressions  which  form 
the  work.  And  it  does  appear  to  me  to  be  a  very  narrow  viev 
of  such  a  question,  just  to  assume,  because  it  is  so  said  in  the 
mere  statement  of  examples  of  the  principle,  and  may  be  so 
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lited  under  technical  rules  in  England,  that  because  he  does      Bw>^ 

t  actually  produce  anything  improved  or  different  in  the  Sommbbvolb. 

ites  thenoselves,  he  shall  have  no  right  of  retention  for  the  juiy "1871844. 

rk  actually  done  from  them.    I  see  no  principle  for  such  a 

hnicality.     The  case  of  working  on  an  article  is  only  given 

a  common  example  in  the  civil  law  and  the  law  of  Scotland. 

the  law  of  England  has  made  a  technical  rule  of  what  was 

rely  an  example,  or  holds  that  there  can  be  no  retention 

ier  a  new  state  of  facts,  without  proof  of  a  general  usage  in 

t  very  matter,  I  cannot  follow  it,  but  must  proceed  on  the 

ader  principles  of  our  own  law,  as  I  understand  them. 

3o  you  go  on  this  narrow  view  in  the  undoubted  law  of 

3ntion  generally  ?     What  is  the  writer's  hypothec  but  a  part 

the  law  of  retention  ?     But  what  would  be  thought  of  the 

ument  against  a  conveyancer's  claim  for  retention  of  his 

ployer's  title-deeds,  limited  only  to  his  business  account, 

t  he  had  only  worked  from  them,  and  not  upon  them  ?    He 

d  a  disposition  in  order  to  take  seisin  on  it ;  but  would 

I  say  he  only  got  it  for  that  special  purpose,  and  though  he 

;ht  retain  the  seisin  taken  on  it,  he  could  not  retain   the 

rter  or  disposition  from  which  he  took  it  ?     When  was  this 

trine  heard  of  in  the  law  ?     So,  also,  the  case  of  retention 

grass-mail  is  clear  in  our  law,  though  rejected  in  England, 

what  must  appear  to  us  a  rather  fanciful  distinction.    And 

difference  between  the  case  of  an  innkeeper  claiming  reten- 
i  of  a  horse  in  his  stable,  and  that  of  a  livery  stablekeeper, 
ir  from  being  evident  to  any  lawyer,  who  should  judge  by 

principles  of  the  law  of  Scotland  simply.  But  the  idea  of 
fining  the  right  of  retention  under  a  special  contract  alone 
;he  mere  example  of  working  on  a  moveable  subject,  appears 
me,  with  all  deference,  to  be  a  refinement  approaching  to  a 
acy.  If  we  are  positively  to  be  guided  by  one  E!nglish  deci- 
1  in  such  a  matter,  there  is  no  more  to  be  said.  But  if  the 
sting  principles  of  the  law  of  Scotland  are  to  be  followed  in 
ir  fair  scope  and  effect,  it  is  clear  to  me  that  we  have  no 
h  constrained  principle  ;  but  that,  in  the  peculiar  case  which 
e  arises,  the  right  to  hold  the  plates  on  which  the  printing 
k  place,  is  just  as  clear  as  if  the  work  done  had  consisted  in 
operation  affecting  the  state  or  substance  of  the  plates  them- 
S^OL.  II.  3  c 
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brow>  selves.  It  is  part  of  the  contract  on  which  the  obligation  for 
SoMiuBTiLLB.  thc  prico  of  thc  plates  arises.  The  claim  for  re-delivery  of  the 
Juij  1M844.  plates  depends  on  that  contract.  It  is  part  of  the  acHo  m- 
trariuj  even  as  explained  by  President  Campbell.  There  i« 
nothing  extraneous  in  it.  It  is  granted,  and  decided  even  in 
England,  that  a  printer  has  retention  of  a  manuscript  from 
which  he  prints ;  and  why  not  of  stereotype  plates,  which  in 
general,  when  used,  stand  in  place  of  a  manuscript  ? 

I  leave  out  of  view  all  the  questions  about  general  and  special 
liens.  All  authorities  in  our  law  seem  to  me  to  agree,  that 
whatever  is  part  of  the  contract  founds  a  claim  of  retention 
Here  the  pursuer  demands  delivery  of  the  plates,  solely  on  the 
ground  that  it  was  pars  contractus  that  the  defender  should  re- 
deliver them  when  the  work  was  done ;  and  the  answer  is,- 
True,  but  it  was  also  pars  contractus  that  you  should  take  the 
prints  when  executed,  and  pay  the  price  of  them.  Can  yoa 
ask  fulfilment  in  one  point,  without  implementing  the  plain 
counterpart  of  the  contract  ?  Neither  can  I  find  anything  in 
our  law  which  limits  the  application  of  the  principle  of  equity. 
in  regard  to  a  special  case  of  contract  of  recent  origin  plainly 
within  it,  by  any  necessit}'  of  proving  a  positive  long-continucJ 
usage  in  the  very  thing. 

It  will  be  observed,  that  this  is  all  free  from  the  eftect  of  the 
cases  of  deposit  for  special  purposes,  where  retention  for  ex- 
traneous debts  has  been  pleaded.  They  have  no  application  to 
the  matter. 

The  simple  equity  of  this  case  is,  in  my  judgment,  equally 
clear  with  the  law  of  it.  The  printer  engages  to  print,  in  a 
manner  laid  down  to  him,  an  edition  of  a  particular  work ;  and 
by  the  contract  he  has  a  right,  as  well  as  an  obligation,  to  com- 
plete that  operation.  He  does  complete  it  Could  anything. 
then,  be  more  unjust  than  that  the  employer  should  thente 
allowed  to  say  to  him — Deliver  to  me  instantly  the  stereotypy 
plates ;  I  cannot,  indeed,  or  will  not,  pay  you  the  stipulate^ 
price  of  the  work  now  done.  You  may  keep  the  prints  vhick 
you  have  made  ;  but,  in  the  meantime,  I  can  print  a  cheaper 
edition  from  the  same  plates,  which  will  render  those  you  ba^*^ 
of  no  value  to  my  estate,  bankrupt  or  not.  Observe,  that  tbf 
printer  can  make  no  use  of  the  prints,  as  he  cannot  sell  tlieDi- 
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n  bankruptcy  comes,  he  may  have  no  remedy  but  a      Bbowh 
king  with  general  creditors  ;  and  even  if  there  be  no  Sommbbvu,lk. 
cy,  he  is  left  to  an  action  at  law,  while  implement  of  a  Juiyl8ri844. 
lis  counter  obligation  in  the  same  contract  has  been 
reacted. 

r  be  material  also  to  see  whether  delivery  of  the  plates 
demanded  while  the  printing  is  still  in  progress.  If 
3ssion  of  them  were  not  part  of  the  contract,  what 
nder  this  ?  Yet  it  would  be  extreme  injustice.  And 
Dssession,  and  the  right  to  continue  it  to  the  end,  are 
he  contract,  I  see  not  on  what  principle  the  printer 
iquired  to  part  with  it  until  he  has  finished  the  work, 
ady  to  deliver  all  on  payment  of  the  stipulated  re- 
on. 

Lordships  altered  the  interlocutor  reclaimed  against, 
:he  reasons  of  advocation,  and  remitted  the  cause  sim- 
)  the  Sheriff,  with  expenses. 


se  of  Bleadon  v.  Han- 
\  and  P.  152,  was  an 
rover  for  stereotype  and 
26,  at  the  instance  of  the 
f  a  bankrupt,  against  a 
I  whom  they  had  been 
by  the  bankrupt,  for  the 
f  printing  for  him  cer- 
8  therefrom.  The  de- 
laimed  a  lien  over  the 
account  of  the  sum  due 
)r  printing  from  them. 
),  J.,  in  his  summing  up 
i  obsen^d,  "  This  is  not 
3f  a  lien  claimed  by  a 
0  has  bestowed  labour, 
ed  money  upon  an  arti- 
ho  may  detain  it  till  he 
Everybody  knows  that 


by  the  common  law,  a  man  may 
detain  the  commodity  on  which  he 
has  bestowed  labour  and  money. 
But  this  is  a  claim  of  a  larger  lien, 
and  those  who  seek  to  establish 
such  a  lien,  must  shew  a  course 
of  dealing  as  general  and  uniform, 
that  persons  must  be  supposed  to 
form  their  contract  totally  on  the 
understanding  that  there  is  such 
a  usage.  And  it  is  for  you  to  say, 
M/hether  in  this  case  any  such  uni- 
form usage  has  been  proved  to 
your  satisfaction.  You  ought  to 
be  satisfied  that  it  is  established 
affirmatory  before  you  find  in 
favour  of  it."  The  jury  found 
against  the  claim  of  lien,  and 
gave  their  verdict  for  the  plaintiffs. 


^uv.  15, 1850.      JuRGBN  StoppbIi  and  Son  of  Altona,  shipped  a 
"sT        linseed  cakes  to  the  order  of  John  Martine,  junior, 

18  i^uuiop  ci.  Haddington.  At  the  same  time  they  sent  an  inv( 
shipment,  amounting  to  £775,  7s.  6d.,  a  bill  of  lac 
indorsed  by  them,  and  a  bill  for  Martinets  acceptar 
price,  at  three  months'  date.  On  the  1 7th  Noven 
Martine  indorsed  the  bill  of  lading  to  David  McLaren 
pany  of  Leith,  who  drew  upon  him  at  the  same  time 
and  on  the  following  day  transmitted  to  him  a  lette 
for  £810,  being  the  proceeds  of  his  acceptance.  M* 
Company  averred  that  they  had  made  this  advance 
cargo  specified  in  the  bill  of  lading  which  had  been  i 
them.  Stoppel  and  Son,  on  the  other  hand,  maint 
the  advance  had  been  made  to  retire  a  previous  accc 
£847,  granted  by  Martine  in  favour  of  M'Laren  and 
and  that  its  proceeds  were  entirely  applied  to  tha 
On  the  4th  December,  Martine  intimated  to  his  cr 
insolvency,  and  his  intention  to  apply  for  seq 
M*Laren  and  Company  denied  that  they  were  aw 
state  of  his  circumstances  at  the  time  of  the  ind< 
the  bill  of  lading.  Martine  was  sequestrated  on 
December  1847. 

On  the  intimation  of  Martine's  bankruptcy,  and 
arrival  of  the  cargo  in  Leith,  a  note  of  suspension  an 
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lling  the  interdict,  on  M'Laren  and  Company  finding  cau-      Stopmi 
for  the  proceeds  of  the  cargo,  but  limited  to  the  amount  of    Stoddam. 
)riginal  price.     Thereafter  Stoppel  and  Son,  with  the  con-  Nov.lfiTiae 
3nce  of  George  Stoddart,  trustee  on  Martine's  sequestrated 
e,  raised  a  reduction  of  the  bill  of  lading  and  transference 
e  cargo  against  M'Laren  and  Company,  and  this  action  was 
)ined  with  the  suspension. 

oppel  and  Son  pleaded,  1st,  Martine  having  become  insol- 

while  the  price  of  the  cargo  remained  unpaid,  the  pursuers 

entitled  to  stop  the  cargo  in  transitu.     2d,  The  defenders 

not  bona  Jide  onerous,  holders  of  the  bill  of  lading,  and 

not  entitled  to  defeat  and  interrupt  the  right  of  stoppage, 

claim  to  the  cargo  competent  to  the  pursuers  as  sellers. 

Phe  transference  of  the  bill  of  lading  was  reducible  as  frau- 

it  at  common  law.     4th,  The  transference  was  reducible  as 

ary  to  the  Act  1696,  as  being  in  satisfaction  of  a  prior 


le  case  went  to  trial  on  the  following  issues  : — 
.  Whether,  on  or  about  the  17th  November  1847,  the 
bill  of  lading  was  fraudulently,  or  without  value,  endorsed 
ansferred  by  the  said  bankrupt  to,  and  received  by,  the 
iders,  to  the  prejudice  of  the  legal  rights  of  the  said  Jurgen 
>el  and  Son  ? 

1.  Whether,  on  or  about  the  17th  November  1847,  the 
3ill  of  lading  was  fraudulently  indorsed  or  transferred  by 
aid  bankrupt,  and  received  by  the  defenders,  to  disappoint 
3gal  rights  of  the  creditors  of  the  said  bankrupt  ? 
{.  Whether,  on  or  about  the  17th  November  1847,  or  at 
)ther  time  within  sixty  days  before  the  date  of  the  said 
istration,  the  said  bill  of  lading  was  endorsed  or  transferred 
e  said  bankrupt  to  the  defenders,  in  security  or  satisfac- 
)f  a  prior  debt,  contrary  to  the  Act  1696,  cap.  5  V 

e  jury  found  for  the  defenders  on  the  first  and  second 
1,  and  for  the  pursuers  on  the  third  issue. 

e  pursuers  moved  the  Court  to  "apply  the  verdict;  to 
lict,  or  render  the  interdict  perpetual,  in  terms  of  the 
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swpFK.     prayer  of  the  note  of  suspension  and  interdict ;  to  reduce,  de- 
stoodabt.    cem,  and  declare,  in  terms  of  the  conclusions  of  the  summons 
NoT.l5"i850.  of  reduction  ;  to  find  the  defenders  liable  to  the  pursuers  in  the 
expenses  hitherto  incurred." 

On  the  other  hand,  the  defenders  gave  notice  of  motion  *'to 
apply  the  verdict ;  and  in  respect  of  the  verdict  in  fa?our  of 
the  defenders,  and  against  Stoppel  and  Son,  on  the  first  issue, 
to  repel  the  reasons  of  suspension  and  interdict  at  the  instance 
of  Stoppel  and  Son  and  their  mandatories,  and  find  the  letters 
orderly  proceeded,  or  dismiss  the  process  of  suspension  and  in- 
terdict. Also,  in  respect  of  the  verdict  in  favour  of  the  defen- 
ders on  the  first  and  second  issues,  to  assoilzie  them  fix>m  \k 
action  of  declarator  and  reduction,  in  so  far  as  concerns  the 
conclusions  for  declarator,  that  the  writings  called  for  vere 
fraudulently  elicited  or  impetrated  ;  and  for  reduction  and  pay- 
ment at  the  instance  of  Stoppel  and  Son  :  to  find  Stoppel  and 
Son  liable  in  expenses,  and,  in  the  question  between  the  defen- 
ders and  the  trustee,  to  find  no  expenses  due  to  either  party." 
No  notice  of  motion  was  given  by  the  trustee. 

The  Court  ordered  minutes  of  debate.  Stoppel  and  Son 
pleaded, — The  indorsation  of  the  bill  of  lading  having  been  set 
aside  by  the  verdict  of  the  jury,  no  matter  upon  what  grounds, 
there  was  no  bar  to  the  exercise  of  their  right  as  sellers  to  stop 
in  transitu.  Martinets  trustee  pleaded, — The  failure  of  the  pu^ 
suers  to  obtain  a  verdict  on  the  first  issue,  which  regarded  their 
right  as  sellers,  entitled  the  general  body  of  the  creditors  to  the 
benefit  of  the  verdict  returned  upon  the  third  issue,  which  re 
duced  the  indorsation  as  contrary  to  the  Act  1696.  Thed^ 
fenders  maintained  the  same  plea  with  the  trustee. 

At  advising,  on  8th  February  1850, — 

Lord  Mackenzie.— There  is  a  general  point  in  this  c^^^ 
to  which  I  am  not  satisfied  ;  in  fact,  it  has  not  been  argued*^ 
all.     That  point  is,  what  is  the  nature  of  stoppage  in  irand^ 
Is  the  stopper  a  creditor  with  a  power  of  getting  a  preference' 
or  is  he  a  seller  with  power  to  rescind  the  bargain?    If^^^'^ 


CONTRACT  OP  SALE.  775 

ny  authority  on  the  point,  that  the  effect  of  stoppage  in     Stoppw 
nsitu  is  not  to  rescind  the  bargain,  it  is  .very  much  in  favour    s«)dda»t. 
he  pursuers'  argument ;  but  it  is  a  very  subtle  question.   It  Nov.lsTiSfii 
i  always  been  taken  for  granted,  that,  in  this  matter,  the 
glish  doctrine  came  upon  us  in  fiill  force ;  but  President 
\IR  was  not  of  that  opinion. 

Lord  President  Boyle. — No  doubt  the  point  which  Lord 
lCKENZie  has  alluded  to  requires  to  be  argued ;  but,  for  my 
%  I  am  not  able  to  get  over  the  difficulty  arising  from  the 
lition  the  case  is  in.  Stoppels  had  a  very  distinct  course  to 
ow.  They  wanted  to  stop  in  transituy  and  tried  to  get  the 
ppage  enforced  by  interdict ;  but,  instead  pf  insisting  on  a 
ord  being  made  up  merely  on  the  question  of  stoppage,  they 
re  advised  to  concur  with  the  trustee  on  Martine's  seques- 
ted  estate,  and  they  accordingly  joined  with  this  trustee,  who 
1  merely  an  interest  to  look  after  that  estate.  Then,  what 
lone  ?  Stoppels  and  Stoddart  raise  this  summons  together, 
trustee  not  merely  giving  his  concurrence,  but  insisting  in 
action  "  for  his  own  interest  as  trustee."  He  is  as  much 
•suer  as  Stoppel  and  Son.  Then  this  action  is  conjoined  with 
suspension,  and  a  record  is  made  up,  in  which  Stoddart's 
3rest  as  trustee  is  not  neglected.  Then  it  is  sent  for  trial  on 
issues  before  us,  and  the  jury  return  a  verdict  for  the  de- 
ier  on  the  first  two,  and  for  the  pursuers  on  the  third.  Now, 
powerful  argument  of  the  pursuer  is  to  the  effect  of  shaking 
iself  clear  of  all  but  the  third  issue,  as  if  the  simple  case  be- 
i  your  Lordships  was  to  say  what  is  the  effect  of  the  A^ct 
'6.  But,  can  this  case  be  dealt  with  in  that  way?  We 
It  look  to  the  record  as  it  has  been  made  up,  and  we  see 
i  this  is  a  conjoined  case  and  a  conjoined  issue.  Then  a 
iict  is  returned  on  this  conjoined  issue ;  and,  I  ask,  what 
Its  have  the  parties  who  in  that  action  are  conjoined  as 
3uers  ?  The  issue  was  raised  in  the  reduction  ;  and  where 
the  grounds  on  which  I  can  deny  all  right  and  benefit  to 
trustee  ?  The  pursuer  should  have  had  a  special  issue  for 
self.  How  can  he  say  that  Stoddart  is  to  have  no  benefit 
n  the  action,  when  he  was  conjoined  as  pursuer  from  the 
inning  ? 
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srappiL  Lord  Mackenzie. — I  am  not  much  moved  by  the  difficullj 
Stoddabt.  stated  by  your  Lordship.  My  solution  of  it  would  be,  thai  even 
Nov.liTiSdu.  ^f  tl^®  trustee  had  been  the  pursuer  alone,  it  would  not  make 
any  difference ;  for  if  Stoppel  had  a  preference,  the  trustea 
who  sues  for  all  the  creditors,  sued  for  him,  for  I  do  not  see 
that  a  reduction  under  the  Act  1696  cuts  off  the  rights  of  the 
preferable  creditors.  The  taking  the  trustee  in  as  joint  pur- 
suer, therefore,  cannot  make  any  difference ;  for,  in  this  view,^ 
Stoddart  would  just  vindicate  the  right  of  Stoppel  as  a  prefer- 
able creditor.  But  at  the  bottom  of  all  this  matter  lies  the 
question.  Whether  Stoppel  claims  as  creditw  or  seller?  If  he 
is  a  seller  claiming  his  own,  the  trustee  is  an  adverse  party,  and 
their  position  as  joint  pursuers  is  somewhat  awkward;  and 
then,  if  in  this  joint  action  they  get  a  verdict,  I  cannot  see  that 
one  of  them  is  to  get  the  whole  benefit. 

Lord  Fullerton. — I  am  inclined  to  take  much  the  same 
view  as  Lord  Mackenzie.  I  think  the  case  has  been  much 
complicated  by  two  parties  with  distinct,  and  somewhat  diverse 
interests,  being  conjoined  in  one  action.  The  question  nowi& 
Which  party,  under  this  issue,  is  entitled  to  the  benefit  of  the 
verdict  ?  The  action  is  not  brought  by  Stoppel  alone,  but  at  the 
instance  of  Stoppel,  and  of  the  trustee  also  for  his  own  interest. 
Then  the  summons  goes  on,  and  is  of  a  very  peculiar  character. 
Some  of  the  conclusions  are  peculiar  to  and  for  the  benefit  of 
Stoppel,  and  some  peculiar  to  the  creditors  ;  and  then  therein 
this  last  on  the  Act  1696,  which  is  so  carefully  worded,  as  to 
seem  contrived  for  the  express  purpose  of  keeping  them  together. 
It  proceeds  on  the  assumption  that  Stoppel  and  Son  weret^ 
keep  the  character  of  creditors,  as  well  as  of  parties  stopping 
in  transitu.  Then,  when  we  come  to  consider  the  issues, 
nothing  can  be  more  careful  than  the  way  in  which  the  third 
issue  is  worded.  That  is  the  only  issue  now  before  us.  and  I 
think  there  is  nothing  to  prevent  the  Court  considering  in  whose 
favour  this  is  decided  under  this  summons.  The  question  comes 
to  be,  Is  the  right  of  stoppage  so  inconsistent  with  the  char- 
acter of  creditor,  tliat  they  cannot  exist  together  ?  or  is  tie 
right  of  stoppage  to  be  considered  as  a  right  of  lien  ?  That 
argument  was  urged  with  great  ability  by  the  pursuer:  but,oD 
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I  other  side,  very  little  is  said  about  it.     The  cases  on  the      Stoppkl 

ler  side  go  almost  altogether  on  the  form  of  the  action.     I    Stoddabi" 

nk  more  might  be  said  for  their  view.     There  are  many  NoT.TsTiseo 

thorities  both  in  England  and  America ;  but  I  cannot  consider 

)  point  settled  in  Scotland,  for  Mr.  Bell  is  on  the  other  side, 

1  Bell  231.     He  discusses   the  very  point,  and  refers  to 

reral  causes.     At  present,  I  am  inclined  in  favour  of  the  pur- 

3r,  but  it  is  a  point  v^hich  I  could  not  decide  without  further 

Dsideration.     When  they  talk  of  the  supposed  incongruity  of 

e  seller  claiming  as  creditor,  and  yet  insisting  on  his  right  of 

)ppage,  I  think  there  is  just  as  much  incongruity  in  pursuing 

reduction  of  an  indorsation,  and  yet  maintaining,  that  to  a 

rtain  extent  it  shall  remain  good,  and  be  available  to  the 

3ditors.     If  there  remains  nothing  but  an  unindorsed  bill  of 

ling,  what  right  can  these  creditors  have  to  it  ?     Therefore, 

ihiuk  there  is  much  in  Lord  Mackenzie's  view,  that,  if  the 

don  had  been  brought  by  the  trustee  alone,  he  would  just 

ve  let  in  Stoppel  and  Son.     No  doubt  it  is  said  that  the  re- 

ction  is  not  absolute.     But  how  can  he  who  reduces  the 

iorsation,  maintain  that  it  exists  to  any  extent  ?     It  seems 

be  argued  that  the  indorsation  has  not  gone  altogether  ;  that 

was  not  for  themselves,  but  for  the  general  body  of  creditors ; 

d  that  M'Laren  and  Company  were  converted  into  a  sort  of 

istees  for  the  others.     I  should  like  more  argument  on  this 

int ;  for  though  it  is  laid  down  by  Mr.  Bell  as  decided,  I 

n't  think  it  is  so  ;  I  don't  know  that  it  has  been  decided  even 

England. 

Lord  Jeffrey  absent. 

The  Court  appointed  the  parties  to  be  farther  heard. 

Stoppel  and  Son  Pleaded. — The  trustee  and  defenders 
iitend  that  the  indorsation  of  the  bill  of  lading  having  been 
luced,  under  the  Act  1()96,  the  cargo  became  divisible  among 
'  general  body  of  the  creditors,  while  the  pursuers,  the  ven- 
fs,  maintain  that  it  belongs  entirely  to  them.  A  vendor  who 
3  not  been  paid  the  price  is  a  creditor  of  the  bankrupt,  and 
s  all  the  remedies  of  a  creditor.  It  has  no  doubt  been  ques- 
ned  whether,  assuming  the  vendor  to  be  a  creditor,  he  is 
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Stoppbl  entitled  both  to  resume  possession  of  the  goods  and  to  claim  as 
stoddakt.  a  creditor  for  damages  against  the  divisible  estate ;  but  the 
NoT.liTisso.  q^iestion  here  is  not  whether  the  vendor  is  a  creditor,  but 
whether  a  vendor,  who  has  not  recovered  possession,  is  debarred 
from  claiming  on  the  divisible  estate,  because  he  has  used  the 
remedies  of  a  vendor  ?  or  whether,  by  attempting  to  reclaim 
the  goods,  he  rescinds  the  contract  and  ceases  to  have  anj 
claim  as  a  creditor  ?  The  contract  is  not  rescinded,  nor  does 
the  vendor  cease  to  be  a  creditor  until  such  time  as,  by  using 
his  remedy,  he  recovers  the  goods,  and  has  got  them,  or  the 
price  which  is  their  equivalent,  in  his  possession.  There  is  no 
ground  for  maintaining  that  the  creditor  in  a  contract  of  sale 
has,  by  recovering  the  goods,  lost  his  claim  to  damages  if  he 
can  qualify  damages.  If  he  had  never  parted  with  the  posses- 
sion, there  is  no  doubt  that  he  is  entitled  to  damages  for  non- 
implement  of  the  contract ;  but  goods  in  course  of  transit  are 
not  delivered.  They  are  still  so  much  in  the  vendor's  posses- 
sion, that  he  can  by  timeously  using  his  right  of  stoppage  pot 
himself  in  the  position  of  never  having  parted  with  them.  If 
80,  can  it  be  said  that  he  loses  his  claim  to  damages  from  noD* 
implement,  whether  arising  from  the  difference  in  markets  or 
in  any  other  way  ?  The  vendor  does  not  rescind  the  contract 
by  stopping  in  transitu  ;  Wentworth  v.  Outhwaite,  10  i/^e^and 
Welsh.  Exck  R.  436,  452.  Till  the  goods  are  recovered  orthe 
price  paid,  the  vendor  is  a  creditor  in  the  sense  of  the  Act  1696, 
and  any  creditor  is  entitled,  independently  of  the  trustee,  t^ 
exercise  the  remedies  of  the  Act,  and  reduce  any  preference 
granted  in  contravention  of  it ;  Forbes  v.  Forbes' s  Debtors.  Jan. 
17,  1715;  i¥.  1124;  Shaw  v.  Hall,  IS! ov.  17,1747;  J/.  1150; 
2  Bell  Com,  210  ;  Wripht  v.  Walker,  March  7,  1S39  ;  1  D,  641 
The  pursuers,  as  creditors  of  the  bankrupt,  are  thus  entitled  to 
reduce,  under  the  Act  1696,  the  conveyance  which  barred  their 
preference.  The  indorsation  having  been  reduced,  the  goods 
do  not  belong  to  the  indorsee.  They  must  cither  belong  to  the 
seller  or  the  bankrupt.  If  they  belong  to  the  bankrupt,  under 
a  contract  which  the  seller  partly  implemented,  the  seller  is  a 
creditor  under  that  contract,  and  is  entitled  to  take  advantage 
of  the  verdict  on  the  issue  under  the  Act  1696  ;  and  so,  to  rear 
up  the  security  afforded  by  his  riglit  of  stoppage,  which  is  just 
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weaker  sort  of  lien.     The  trustee,  after  having  induced  the      stoppm. 
rsuers  to  use  this  right  in  conjunction  with  him,  is  not  en-    Stoddabt. 
led  to  turn  round  upon  them  and  say  that  they  used  it  to  nov.Imsm 
eir  own  detriment.     They  could  have  used  it  without  his 
ncurrence,  and,  moreover,  although  the  trustee  is  not  entitled 
create  a  preference  in  favour  of  any  creditor,  he  is  bound  to 
Lminister  the  estate  with  regard  to  existing  rights,  and  to  aid 
e  pursuers  in  vindicating  their  preference  ;  Stein  v.  Hutchison, 
ov.  16,  1810,  /^.  C;  1  Bell  Com,  231.     The  pursuers  having 
us  succeeded  in  reducing  the  indorsation,  as  they  were  en- 
Jed  to  do  without  concurrence  of  the  trustee,  are  entitled  to 
e  full  preference  secured  by  the  right  of  stoppage  in  transitu. 

M'Larbn  and  Company.  Pleaded, — The  first  inquiry  was 
bether  the  goods  were  stopped  in  transitu  ?  for  the  mere  right 
stop  will  not  avail  the  seller,  unless  it  has  been  exercised  by 
me  particular  Act.  It  was  here  attempted  to  exercise  it  by 
e  application  for  interdict.  If  the  interdict  was  granted  on 
I  erroneous  statement,  which  has  since  been  negatived,  it  must 
» held  that  the  interdict  should  not  have  been  granted,  and 
e  state  of  possession  must  be  the  same  as  it  would  have  been 
it  had  not  been  granted.  The  interdict  was  granted  on  the 
ound  that  Martine  was  insolvent,  and  that  McLaren  and  Com- 
my  had  acquired  a  fraudulent  preference.  The  verdict  of  the 
ry  negatived  this  statement,  and  the  indorsation  was  reduced 
lely  on  the  ground  that  it  w^as  in  contravention  of  the  Act 
196.  But  interdict  could  not  have  been  granted  on  this 
ound — 1st,  Because  in  point  of  form  a  declaratory  action  was 
cessary  to  establish  the  contravention ;  and,  2d,  Because 
irtine,  though  insolvent,  was  not  legally  bankrupt.  The  in- 
•dict,  therefore,  should  not  have  been  granted,  and  thus  the 
;ht  of  stoppage  had  not  been  effectually  exercised.  The 
rsuers  argued,  that  when  reduction  was  obtained  under  the 
;t  1696,  the  subject  was  set  free  only  in  so  far  as  it  was  not 
.ached  by  prior  preferences.  That  was  conceded,  provided 
3  preference  was  acquired  before  constructive  bankruptcy  ; 
d  the  Court  were  thus  brought  back  to  the  question,  whether 
3  preference  had  been  validly  constituted.  The  preference 
is  not  validly  secured  by  the  interdict,  and  the  pursuers  had 
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stopfbl      not  de  facto  resumed  possession.     By  the  law  of  Scotland,  when 
kSioim/aut.    the  contract  of  sale  is  so  far  completed  as  to  create  an  obliga* 
Xov.lsTiSoO.  *^io^»  there  are  still  two  things  to  be  done  towards  its  completion, 
— 1st,  Delivery  by  the  vendor ;  and,  2d,  Payment  of  the  price 
by  the  vendee.    The  property  Remains  with  the  vendor  till  de- 
livery ;  tradilionibiis,  non  nudis  pactis,  transfertur  rerum  d(m 
nium.     In  England,  the  contract  passes  the  property,  and  there 
is  thus  an  essential  distinction  between  the  laws  of  the  two 
countries.     With  us,  before  delivery,  the  seller  may  be  creditor 
in  an  obligation, — he  may  be  creditor  for  damages  for  breach 
of  the  obligation ;  but  till  delivery  he  is  not  a  creditor  for  tbe 
price — which  is  the  subject  of  the  present  competition.    Until 
delivery,  the  obligation   to  pay  the   price   does  not  emerge. 
While  the  goods  are  subject  to  retention,  i.e.y  while  they  are  in 
transitu,  there  has  been  no  delivery.     If,  therefore,  before  the 
vendor  puts  himself  in  titulo  to  demand  payment,  he  exercise 
his  right  of  retention  or  of  stoppage,  on  the  ground  of  bread 
of  contract  by  the  vendee,  he  puts  an  end  to  the  contract  under 
which  the  obligation  to  pay  the  price  arises.     There  is  no  diffi- 
culty in  Scotland,  as  in  England,  from  the  doctrine  of  vesting 
and  revesting,  because  with  us  the  vendor  has  never  been  di- 
vested.    The  vendor  may  be  a  creditor  for  damages  for  breach 
of  contract,  but  he  cannot  at  the  same  time  be  creditor  for  tbe 
price,  which  is  an  obligation  arising  from  the  fulfilment  of  the 
contract.     If  the  vendor  resold  the  goods  at  an  advance,  the 
vendee  could  not  claim  the  surplus  price, — simply  because  tbe 
contract  was  at  an  end.     The  right  of  stoppage  is  thus  exer- 
cised by  the  vendor,  not  as  a  creditor,  but  as  a  right  belonging 
to  him  as  seller  under  the  contract.     It  is  a  right  of  a  higher 
order  than  any  competent  to  a  creditor.     It  is  not  of  the  nature 
of  lien,  1st,  Because  the  goods  are  his  own  and  not  the  vendee's; 
2d,  Because  the  goods  are  not  in  his  possession.     In  Scotland, 
if  the  vendee  becomes  unable  to  implement  the  contract  the 
vendor  may  refuse  to  implement  his  part  of  it,  justifying  his 
failure  by  the  previous  failure  of  the  vendee.     In  England,  he 
can  hardly  even  do  this ;  Blackburn  on  Sale,  p.  325 ;  Bloxm 
V.  Saunders,  4  Barn,  and  Cress.  941  ;  and  Bloxam,  ib.,  951. 
The  great  difficulty  in  England  arises  from  the  fact  that  the 
property  has  been  vested  in  the  vendee,  and  the  stoppage  re- 
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insfers  it ;  Gibson  v.  Catruthers,  8   Mees  and   Welsh.  336  ;      ^^^ 
entworth,  10  Mees  and   Welsh,  436;  Jenkins,  8  Scott's  New    Sronr 
Jporfo,  522  ;  but  that  difficulty  does  not  arise  in  Scotland,  Nov.li 
id  the  authorities  look  upon  the  exercise  of  the  right  of  stop- 
Lge  as  an  annulment  of  the  contract,  2  Bell  Com.  230  ;  Move's 
otes  to  Stair,  p.  90,  Smith  v.  Drake,  March  9,  1809,  F.  C. 
he  inference  from  all  the  authorities  is,  that  the  right  was 
>mpetent  to  the  pursuers  as  sellers  and  not  as  creditors.     They 
ere  bound  to  elect  one  or  other  character ;  and  they  elected 
►  take  the  remedies  of  sellers.     They  never  completed  the 
mtract,  and  thus  they  never  came  into  the  position  of  credi- 
►rs.    They  were,  therefore,  not  entitled  to  sue  upon  the  Act 
696,  and  they  cannot  take  advantage  of  the  reduction  under  it. 

The  Trustee  Pleaded. — The  pursuers  must  shew  not  only 
lat  they  were  creditors,  but  that  they  had  a  preference  inde- 
3ndent  of  the  Act  1696.  Laying  the  Statute  out  of  view,  it 
as  found  by  the  verdict  of  the  jury  that  the  pursuers  had 
rtablished  no  valid  ground  of  reduction.  The  indorsation 
iving  been  set  aside  solely  on  a  ground  which  was  pleadable 
)r  the  other  creditors  as  well  as  by  the  pursuers,  and  in  an  ae- 
on to  which  the  trustee,  for  behoof  of  the  whole  creditors,  had 
ven  his  concurrence,  it  must  follow  that  the  trustee  for  the 
hole  creditors  should  be  preferred  to  the  subject  of  compe- 
tion. 

Lord  President  Boyle. — On  reconsideration  of  the  argu- 
ents  in  this  case  on  the  application  of  the  verdict  to  the  three 
ues  that  were  sent  to  trial, — though  the  discussion  has  been 
nducted  with  great  ability,  and  has  embraced  a  very  wide 
Id  of  argument,  accompanied  by  reference  to  English  autho- 
ies  and  decisions, — I  am  disposed  to  take  a  short  and  plain 
)w  of  the  case,  as  sufficient  for  the  opinion  I  have  formed. 
The  right  of  a  seller  to  stop  goods  in  transitu,  the  price  of 
dch  has  not  been  paid,  or  offered  instantly  to  be  paid,  being 
^roughly  fixed  in  our  law,  though  originally  adopted  from 
it  of  England,  the  question  now  before  us  is,  Whether  Messrs. 
3ppel,  and  their  mandatory,  have  duly  exercised  that  right 
regard  to  the  cargo  of  linseed-cake  in  question  ?     The  trans- 
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Stopfsl  action  of  sale  being  completed  abroad,  aud  the  cargo  shipped. 
Stoddabt.  a  bill  drawn  for  the  price,  and  a  bill  of  lading  in  reference  to 
Nov.lsTisso.  t^^t  stipulated  price,  was  transmitted  to  Martina,  the  purchaser, 
at  Haddington,  blank  indorsed  by  the  vendors ;  and  before  the 
price  was  paid,  the  mandatory  of  Messrs.  Stoppel  got  notice, 
that  on  the  4th  aud  6th  of  November  1847,  Martiue  had  ad- 
dressed  circulars  to  his  creditors,  notifying  his  being  compelled 
to  stop  payment.  On  this  an  application  was  made  for  suspea- 
sion  and  interdict  against  the  captain  of  the  vessel  deliveriiig 
the  cargo  either  to  Martine,  or  to  any  person  on  his  account  or 
behoof.  This  was  an  unquestionably  competent  mode  of  exe^ 
cise  of  a  right  of  stoppage  in  transitu ;  but  it  being  afterwards 
resisted  by  M*Laren  and  Company,  founding  on  the  bill  of  lad- 
ing as  indorsed  to  them  by  Martine,  to  whom  it  had  been  sent 
from  Altona,  and  for  value,  as  they  alleged — an  action  of  re- 
duction was  raised  for  setting  aside  that  indorsation,  both  on 
the  ground  of  fraud  at  common  law,  and  as  in  violation  of  the 
Act  1696,  (Martine  having  been  sequestrated  as  a  bankrupt  on 
the  13th  of  November,)  the  pursuers  of  that  action  being  Messrs. 
Stoppel  and  their  mandatory,  with  the  consent  and  concurrence 
of  the  trustee  on  Martine's  sequestrated  estate,  and  also  the 
trustee  himself,  for  any  interest  that  he  held. 

The  process  of  suspension  and  interdict  having  been  subse- 
quently conjoined  with  the  reduction — after  an  arrangement 
for  the  disposal  of  the  cargo  on  caution,  the  three  issues  were 
sent  to  trial,  and  a  verdict  returned  in  favour  of  M'Laren  and 
Company  on  the  two  first,  and  in  favour  of  the  Messrs.  Stoppel. 
and  the  other  pursuer,  on  the  third  issue  : — and  we  are  now  to 
determine  what  effect  is  to  be  given  to  it. 

My  opinion,  on  full  consideration  of  the  case,  is,  that  the 
right  of  stoppage  in  transitu  was  duly  and  timeously  exercised 
by  Messrs.  Stoppel,  and  that  they  are  entitled  to  the  full  benefit 
of  it,  to  the  effect  of  recovering  the  stipulated  price  of  the  cargo. 
I  hold  that,  on  discovering  the  situation  in  which  Martine  stood 
on  the  very  brink  of  bankruptcy,  (and  which  was  fiilly  evinced 
in  a  very  few  days,  by  a  sequestration  on  his  own  application,) 
and  when  the  price  of  his  purchase  was  neither  paid  nor  offered 
to  be  paid,  the  vendoi-s  were  acting  in  the  legitimate  exercise 
of  their  right,  in  applying  for  interdict  as  they  did  ;  aud  as  it 
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'  because  the  indorsation  of  the  bill  of  lading  was      Stopp«l 
forward  by  Messrs.  M'Laren  as  a  bar  to  their  right,    Stoddabt. 
ground  for  their,  themselves,  demanding  delivery,  that  Nov-liTisso. 
on  was  resorted  to — if  it  has  led  to  the  setting  aside 
irsation  on  any  ground  whatever,  and  the  reduction  is 
contested  by  the  indorsees,  it  necessarily  follows,  that 
diment  to  the  full  operation  of  the  right  of  stoppage 
removed,  and  therefore  it  must  have  full  eflFect. 
the  verdict  of  the  jury  establishing  that  there  was  no 
lud  in  the  conduct  of  McLaren  and  Company,  it  is  un- 
y  so — and,  as  far  as  the  consideration  of  their  character 
ants  is  concerned,  the  finding  is  completely  satisfactory. 
it  has  been  established  by  that  same  verdict,  that  the 
on  in  their  favour  of  the  bill  of  lading,  had  been  granted 
xty  days  of  Martinets  actual  bankruptcy,  and  that  in- 
1  is  therefore  entirely  cut  down,  and  must  be  viewed 
ither  nugatory. 

I  was  at  first  a  little  embarrassed  by  the  circumstance, 
trustee  on  Martinets  estate  had  joined  in  the  reduction 
mer,  thereby  indicating  that  there  had  been  a  union  of 
between  him  and  the  vendors.  But,  on  farther  con- 
n,  and  keeping  in  view  that  the  vendors'  right  to  stop 
tu  stands  on  the  clearest  foundation,  and,  but  for  the 
on  of  the  bill  of  lading,  must  have  been  fully  effectual 
jndors,  as  still  creditors  of  Martine  for  the  full  price,  to 
usion  of  all  Martinets  other  creditors  whatever,  and 
I  fact,  have  prevented  the  cargo  in  question  from  ever 
.vithin  their  reach,  my  diflSculty  is  now  removed,  and  I 
3.t  the  Messrs.  Stoppel  alone  are  entitled  to  the  benefit 
iuction,  keeping  in  view  the  circumstances  under  which 
action  has  been  obtained. 

iews  I  have  thus  shortly  expressed  appear  to  me  to  bo 
id  by  our  own  law,  as  expounded  by  Mr.  Bell,  and  the 
erred  to  by  him  ;  and  I  have  not  felt  myself  justified 
ng  into  consideration  of  the  peculiar  rules  or  course  of 
I  of  the  law  of  England — although  I  have  attended  to 
arguments  that  were  urged,  and  have  read  with  atten- 
cascs  that  were  founded  on  ;'  but  as  none  of  them 
^ny  such  feature  as  arises  in  this  case,  from  the  appli- 
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Stoppkl      cation  of  the  Scottish  Statute  1696,  I  do  not  consider  that  they 
Stoddaiit     can  be  held  as  authorities  for  the  decision  of  the  present  case. 


Not.  15,  1850. 


Lord  Mackenzie. — I  concur.  In  the  first  place,  it  seems 
quite  clear  that  the  sellers  of  the  goods  in  question,  Messrs. 
Stoppel  and  Son,  were  creditors,  in  any  view  of  the  case.  They 
were  creditors  for  the  price,  and  they  were  creditors  in  an  obli- 
gation under  the  contract  of  sale  ;  but  it  is  enough  to  say  that 
they  were  creditors  for  the  price.  Then,  in  the  second  place, 
as  they  were  vendors,  they  had  a  clear  right  to  stop  in  transku 
for  recovery  of  the  price.  This  power  was  in  effect  a  security 
for  recovery  of  payment  of  the  price ;  and  that  security  was  in 
them — they  were  legally  vested  in  it.  Then  it  appears  that 
this  security  has  been  made  use  of  by  them  legally  and  effec- 
tually. There  was  a  stoppage  in  transitu,  by  which,  as  far  as 
the  goods  would  go,  they  would  have  made  effectual  the  pay- 
ment of  the  price. 

But  in  this  case  an  attempt  was  made  to  defeat  this  security, 
by  an  indorsation  of  the  bill  of  lading  to  a  prior  creditor  of  the 
purchaser,  to  whom  it  was  indorsed  in  security  of  a  prior  debt; 
and  this  was  done  within  sixty  days  of  the  bankruptcy  of  the 
purchaser.  Without  looking  further,  it  appears  to  me  that  that 
was  a  breach  of  the  Act  1696,  and  that  the  indorsation  was  a 
conveyance  of  a  security  to  one  party  in  prejudice  of  another. 
On  that  ground,  I  think  that  the  indorsation  was  liable  to  be 
annulled  ;  and  it  has  been  annulled  by  the  verdict  of  the  Jur}- 
They  have  found,  on  this  ground,  that  it  was  reducible,  and  it 
stands  reduced  under  the  Act  1696.  That  being  the  fact,  the 
case  stands  as  if  the  indorsation  had  never  been  made  ;  it  must 
be  taken  out  of  the  case  altogether  ;  and  if  it  is  taken  away,  I 
see  no  impediment  to  the  stoppage  in  transitu  having  its  fiiH 
legal  efiect  in  favour  of  Messi's.  Stoppel  and  Son. 

But  the  defenders  have  raised  this  difficulty,  that  stoppage 
in  transitu  is  an  annulment  of  the  sale,  and  is  therefore  an  an- 
nulment of  the  claim  for  the  price  ;  that,  consequently,  the 
seller  ceases  to  be  a  creditor  for  the  price,  and  becomes  pro- 
prietor of  his  goods  again.  But  that  is  not  the  doctrine  of  our 
law — it  was  never  known  in  Scotland  before ;  and  I  see  no 
principle  on  which  it  should  be  adopted.     It  is  not  a  fixed  point 
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Elnglish  law,  that  stoppage  in  transitu  annuls  a  sale — it  is     stofml 
ly  said  by  some  English  authorities  that  it  is  competent  so    stodoam. 

annul  a  sale.     I  am  not  satisfied  of  the  sufficiency  of  their  NoT.lsTiSfiO. 
guments  even  on  the  matter  of  the  English  law ;  and  I  cer- 
inly  see  no  reason  for  the  introduction  of  their  <ioctrine  into 
e  law  of  Scotland.     I  see  no  distinction  between  stoppage  in 
ansitu  and  refusal  to  deliver.     Suppose  that  the  seller  remained 

possession  of  the  goods  sold,  after  the  sale,  and  the  buyer  be- 
ime  bankrupt,  could  not  the  seller  retain  the  goods  till  the 
ice  was  paid  ? — and  would  his  so  retaining  them  take  away 
IS  claim  for  the  price,  and  for  the  profits  of  the  sale,  or  at  least 
•r  damages  for  refusal  on  the  buyer's  part  to  implement  it  1 
ould  he  not  bring  an  action  for  declarator  of  the  sale,  and 
iyment  of  the  price  1  We  have  had  frequent  actions  of  that 
iture  in  reference  to  both  lands  and  moveables.  I  do  not  think 
lat  stoppage  in  transitu  can  have  any  other  effect.  I  think  it 
ft  the  claim  for  the  price  just  where  it  was  before,  while  it 
forded  a  security  for  it.  It  is  just  as  if  the  security  had 
dsted  over  any  other  subject,  and  had  been  evacuated  by  a 
>nveyance  of  that  subject  within  sixty  days  of  bankruptcy — 
te  holder  of  it  is  entitled  to  redress  under  the  Act  1696. 

It  is  said  that  after  stoppage  in  transitu  the  seller  might 
ive  repudiated  the  sale.  Perhaps  he  might ;  but  the  ques- 
on  is,  Whether  he  was  bound  to  repudiate  it  ?  I  do  not  see 
lat  he  was  ;  and  here  he  certainly  did  not  repudiate  it  He 
3lds  by  the  sale,  and  claims  the  price. 

On  these  grounds,  I  concur  in  thinking  that  the  reduction  of 
Le  indorsation  is  sufficient  to  rear  up  the  preference  claimed 
f  Messrs.  Stoppel  and  Son. 

Lord  Fullbrton. — After  the  clear  statement  given  by  your 
^rdship  of  the  procedure  in  this  case,  it  is  unnecessary  for  me 
repeat  it  in  detail.     It  is  sufficient  to  mention,  that  there  are 
ire  two  processes  now  conjoined. 

The  first  was  a  suspension  and  interdict  at  the  instance  of 

oppel  and  Son,  in  which  interdict  was  granted.     There  was 

I  opposition,  in  that  process,  either  by  Martine  the  purchaser, 

anybody  representing  him.     The  only  opposition  was  made 

the  defenders,  M'Laren  and  Company,  founding  on  the  in- 
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stopfk.  dorsation  of  the  bill  of  lading.  And  the  date  of  theur  appea^ 
groDDAET.  auce  is  sufficient  to  exclude  one  view  very  ably  urged  by  the 
NoT."ir"i860.  defenders,  viz.,  that  the  only  competent  reason  of  suspension 
was  the  allegation  of  fraud,  now  negatived  by  the  juiy ;  and 
could  not  be  the  nullity  on  the  Act  1696,  because,  at  the  time 
of  the  suspension  and  interdict,  Martine's  bankruptcy  had  not 
taken  place. 

But  that  will  not  do.  The  interdict  was  good,  from  the  be- 
ginning, against  the  bankrupt  and  his  general  creditors.  No 
doubt  the  defenders  had  a  special  ground  of  opposition,  viz.,  the 
indorsation.  But  they  did  not  appear  and  found  upon  tbattiO 
the  21st  December,  and  Martine  had  been  sequestrated  on  the 
13th.  The  reply,  then,  of  the  sellers,  founded  on  the  Act  1696, 
was  clearly  good  in  support  of  the  interdict — and,  consequently, 
the  stoppage  good — if  it  should  be  ultimately  found  that  the 
indorsation  was  truly  granted  under  circumstances  which  ex- 
posed it  to  the  operation  of  the  Statute. 

This  last  question,  however,  led  to  the  second  process  of  re- 
duction, of  which  there  were  two  grounds — first,  that  the 
indorsation  of  the  bill  of  lading  had  been  fraudulently  obtaioel 
by  the  defenders,  in  the  knowledge  of  Martine's  insolvency,  for 
the  purpose  of  defrauding  Stoppel  and  Son,  and  the  other  cre- 
ditors ;  and,  secondly,  that  the  transference,  being  for  a  prior 
debt,  was  reducible  under  the  Act  1696. 

This  gave  rise  to  three  issues — 1st,  Whether  the  bill  of  lad- 
ing was  fraudulently  indorsed,  to  the  prejudice  of  the  legal 
rights  of  the  sellers,  Stoppel  and  Son  ;  2d,  Whether  it  was  so 
granted  to  disappoint  the  rights  of  the  creditors ;  and,  34 
"Whether,  on  or  about  the  17th  November  1847,  or  at  any 
other  time  within  sixty  days  of  the  sequestration,  the  said  bill 
of  lading  was  indorsed  or  transferred  by  the  said  bankrupt  to 
the  defenders,  in  security  or  satisfaction  of  a  prior  debt,  con- 
trary to  the  Act  1696." 

At  the  trial,  the  Jury  found  for  the  defenders  on  the  first 
two  issues,  and  for  the  pursuers  on  the  third. 

On  this  arose  the  present  question  as  to  the  application  of 
the  verdict.  The  sellers  moved  for  judgment  in  their  favour  in 
the  suspension  and  interdict,  and  also  in  the  reduction ;  and, 
on  the  other   hand,  the   defenders,  M'Laren  and  Companj. 
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oved  to  repel  the  reasons  of  suspension  and  interdict,  and  to  8«>w 
soilzie  them  from  the  action  of  declarator  and  reduction,  in  Siodda 
«pect  of  the  verdict  in  their  favour  on  the  first  and  second  not.Is^ 
sues.  And  on  the  points  raised  by  these  motions,  we  have 
3w  had  a  writtea  as  well  as  verbal  argument. 
On  this,  the  first  thing  to  be  remarked  is,  that,  with  the  ex- 
^ption  of  that  part  of  the  motion  for  the  defenders  which 
elates  to  absolvitor  from  the  actioa  in  so  far  as  regards  the 
aarge  of  the  indorsation  being  fraudulently  obtained,  and 
hich  is  really  immaterial  as  to  any  practical  result,  the  only 
arties  are  now  the  sellers  on  the  one  hand,  and  the  body  of 
[artine's  creditors,  represented  by  the  trustee,  on  the  other, 
he  only  ground  of  the  peculiar  right  of  M'Laren  and  Company 
)8ted  on  the  indorsation  to  them  of  the  bill  of  lading.  That 
as  their  whole  case  in  the  suspension  and  interdict ;  and  it 
as  the  only  subject  of  the  reduction.  Now  that  that  is  taken 
It  of  the  way  by  the  verdict  of  the  Jury,  clearly  sustaining 
le  ground  of  reduction,  there  seems  no  reason  to  doubt.  But 
I  reduction  must  follow — and,  consequently,  the  private  or 
^cial  right  of  the  defenders  is  at  an  end — I  can  see  no  reason 
hatever  for  the  motion  of  the  defenders,  in  their  individual 
laracter,  that  the  reasons  of  suspension  and  interdict  should 
i  repelled.  The  only  special  ground  on  which  they  opposed 
le  suspension  is  now  removed ;  and,  consequently,  their  re- 
taining interest  is  merely  that  of  one  of  the  general  body  of 
"editors.  No  doubt,  there  still  remains  the  question,  and  a 
lost  important  one — viz.,  in  whose  favour  that  reduction  shall 
)erate — whether  in  favour  of  the  sellers,  to  the  effect  of  war- 
iDting  a  judgment  sustaining  the  original  interdict,  and  thus 
ving  them  right  to  the  price  of  £775,  for  which  they  obtained 
kution ;  or  exclusively  in  favour  of  the  trustee  and  creditors, 
t  the  ground  that  the  only  reductive  conclusion  truly  compe- 
nt  to  the  sellers  was  the  first,  which  has  been  negatived  hj 
e  Jury ;  while  the  reductive  conclusion  founded  on  the  Act 
i96  was  and  is  exclusively  available  to  the  trustee,  the  other 
irsuer  in  that  action. 

After  hearing  the  able  argument  on  this  question,  I  have 
rmed  the  .opinion,  that  the  first  view — viz.,  that  maintained 
r  the  sellers — is  the  correct  one. 


788  CONTRACT  OF  SALE. 

SrorPBi  ludeed,  lookiug  at  the  very  peculiar  nature  of  these  coujoined 

Stoddart.    processes  on  which  the  question  is  raised,  I  do  not  very  well 
NoT.lfiTisso.  sec  how  there  is  room  for  the  demand  now  made  in  behalf  of 
the  trustee  and  the  creditors. 

In  the  first  place,  the  question  as  to  the  right  of  the  sellen 
to  stop  in  transitu  was  raised  in  the  suspension  and  interdict, 
and  in  that  process  alone.     M'Laren  and  Company  appeared 
and  opposed  that  suspension ;  but  their  objection  was  foanded 
solely  on  the  indorsation  of  the  bill  of  lading,  which  is  now  re- 
duced, or  at  least  found  to  be  reducible ;  and  there  was  do 
opposition  by  any  other  party.     Martine  did  .not  oppose,  and, 
qtwad  him,  the  interdict  was  granted  by  the*  interlocutor  of  the 
Lord  Ordinary  of  the  24th  December  1847,  and  which  interdict 
never  was  recalled.     There  was,  to  be  sure,  another  point,  be- 
tween M'Laren  and  Company  and  the  sellers,  as  to  the  amoont 
of  caution  to  be  found  by  the  former  ;  and  on  that  point  there 
was  an  alteration  of  the  Lord  Ordinary's  interlocutor,  by  thit 
of  the  Court  of  the  25th  of  January  1847  ;  but  that  alteratioB 
is  expressly  limited  to  the  extent  of  the  caution  to  be  found  hf 
the  complainers.     The  interdict  against  Martine,  then,  is  final 
and  it  never  was  challenged  or  objected  to  by  the  trustee,  who 
might,  if  he  had  chosen,  have  sisted  himself  in  that  procedure. 
But  he  never  did  so — and  for  the  obvious  reason,  that  he  bad 
as  little  title,  as  Martine  the  bankrupt  himself,  to  oppose  the 
stoppage  in  transitu  by  the  sellers,  while  the  price  remained 
unpaid.     Accordingly,  I  do  not  see  it  maintained,  in  the  argu- 
ment on  the  part  of  the  trustee,  that  in  the  case  of  the  bant- 
ruptcy  of  a  purchaser,  while  the  goods  are  in  transitu  and  the 
price  unpaid,  the  trustee  of  the  bankrupt  has  any  better  right 
than  the  bankrupt  himself,  to  prevent  the  seller  from  exercisiog 
his  right.     In  fact,  these  are  the  very  circumstances  in  which 
the  stoppage  in  transitu  becomes  of  importance,  and  is  motf 
g^erally  exercised. 

It  is  true  the  indorsation  of  the  bill  of  lading  is  held  toafibrd 
to  a  bona  fide  indorsee  the  means  of  barring  the  seller's  right 
to  stop.  But  that  is  exclusively  limited  to  the  indorsee ;  and 
if  the  indorsation  is  annulled,  it  is  difficult  to  discover  how  the 
case  stands  on  any  different  footing,  than  if  there  had  been  no 
indorsation  at  all.     Now,  if  no  such  indorsation  had  ever  been 
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anted,  and  if  an  attempt  were  now  made  on  the  part  of  the     Stoppn 
istee  to  get  rid  of  the  interdict — which  still  stands  as  to  the    Stoddaet. 
nkrupt,  and  of  which  the  trustee  never  sought  the  recall — I  Nor.liTisso. 
list  have  held  that  the  trustee  had  no  case,  and  that  the  in- 
rdict,  and  stoppage  involved  in  it,  remained  in  force,  with  all 
;  legal  consequences.     And  I  rather  think  the  same  result 
ast  have  followed,  even  if  the  action  of  reduction  had  been 
ought  exclusively  by  the  trustee  himself.     For  I  am  not  aware 

any  grounds  upon  which  it  could  be  consistently  held,  that 
e  trustee  had  acquired  in  some  way  or  other  the  benefit  of 
e  opposition  to  an  interdict  which  he  has  never  to  this  moment 
)posed,  by  reducing  the  single  ground  of  opposition  available 

the  only  party  who  did  oppose  it.  Yet  the  claim  now  made 
uly  involves  that  proposition.  If  tnere  had  been  no  necessity 
r  a  reduction,  the  interdict  must  have  been  good  both  against 
16  bankrupt  and  the  trustee ;  and  yet,  in  the  present  demand 
-which  is  truly  a  demand  for  the  value  of  the  goods,  and 
hich  would  have  been  a  demand  for  the  delivery  of  the  goods 
lemselves,  but  for  the  judicial  arrangement  between  the  sellers 
id  M'Laren  and  Company — it  seems  to  be  assumed  by  the 
ustee,  that  somehow  or  other,  he,  the  trustee,  has  acquired  a 
ght  to  these  goods,  by  reducing  the  title  of  the  only  party 
ho  could  oppose,  and  did  oppose,  the  stoppage  in  transitu. 

But  this  is  by  far  too  favourable  a  view  of  the  case  for  the 
iistee.  For  he  was  not  the  exclusive  pursuer  of  the  reduc- 
on ;  he  was  a  joint  pursuer,  indeed ;  but  the  leading  pursuers 
ere  Stoppel  and  Son,  the  sellers ;  and  thus  the  trustee  and 
*Laren  and  Company  are  now  reduced  to  the  necessity  of 
aintaining,  that  the  last  reason  of  reduction — viz.,  that  on  the 
ct  1696 — was  exclusively  available  to  the  trustee,  and  was 
competent  and  inadmissible  in  so  far  as  concerned  the  other 
irsuers,  the  sellers.  But,  in  the  first  place,  I  do  not  think 
lat  we  can,  consistently  with  the  summons  and  record,  listen 
'  such  a  proposition.  Upon  this  point  the  terms  of  the  sum- 
ons  are  quite  conclusive.  The  action  was  raised  at  the 
stance  of  Jurgen  Stoppel  and  Son,  "  with  the  special  advice 
id  consent  of  George  Stoddart  the  trustee,  for  any  right  or 
berest  he,  the  said  George  Stoddart,  as  trustee  foresaid,  has  in 
e  premises,  and  of  the  said  George  Stoddart  himself,  for  his 
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Btoppkl  own  right  and  interest."  The  action,  then,  in  so  far  as  regards 
SioimABT.  the  instance  of  Stoppel  and  Son,  is  one  raised  with  the  special 
NoT.li^isso.  advice  and  consent  of  the  trustee.  And  what  is  the  reason  of 
reduction  founded  on  the  Act  1696  ?  After  the  statement  of 
the  Statutes,  it  continues — That ''  the  foresaid  pretended  letters, 
missives,  and  indorsations,  &c.,  were  made  and  granted  by  the 
said  bankrupt  to  the  defenders,  or  to  one  or  other  of  them, 
within  sixty  days  before  the  date  of  his  said  sequestration; 
and  the  same  were  contrived  and  intended  to  give  the  defenders 
security  for,  or  payment  of  a  prior  debt  alleged  to  be  due  to 
them  by  the  said  bankrupt,  and  thereby  to  confer  on  the  de- 
fenders a  partial  preference,  and  to  defraud  and  disappoint  the 
other  just  and  lawful  creditors  of  the  said  John  Martine,  junior, 
and  in  particular,  the  pffrsuers,  the  said  Jurgen  Stoppel  and 
Son,  who  then  were,  and  still  are,  creditors  of  the  said  John 
Martine,  junior,  for  the  price  of  the  said  goods  or  cargo  remain- 
ing wholly  unpaid,  as  well  as  entitled  to  stop  the  said  goods  or 
cargo  in  transitu  for  payment  of  the  said  price/'  And  the  con- 
clusion is,  that  the  indorsation  shall  be  reduced,  and  that  the 
"defenders  ought  and  should  be  decerned  and  ordained, bj 
decree  foresaid,  to  restore  and  make  payment  to  the  pursuers, 
or  to  one  or  other  of  them,  the  said  sura  of  £775,  7s.  6d.,  being 
the  invoiced  price  of  the  said  cargo  of  linseed-cakes,  or  sudi 
other  sum  as  may  be  found  to  be  the  true  value  of  the 
same." 

It  is  certainly  to  be  regretted  that  this  course  of  joint  action 
was  adopted,  without  some  more  definite  explanation  of  the  re- 
spective claims  of  the  parties  ;  but  one  can  see  what  led  to  it 
After  the  arrangement  entered  into  in  the.  Bill-Chamber,  and 
confirmed  by  the  Court,  the  claim  of  the  sellers  was  clearlj 
enough  limited  to  a  demand  for  the  price  against  M*Laren  and 
Company,  who  were  authorized  to  take  possession  of  the  goods 
upon  finding  caution.  They  objected  to  find  caution  absolutelj 
for  the  amount  of  the  original  price,  and  it  was  accordinglj 
qualified  by  the  subsequent  interlocutor  of  the  Court,  by  a  re- 
ference to  the  actual  proceeds  of  the  cargo.  This  was  reasonable 
enough.  It  became,  by  this  qualification,  caution  for  the  origi- 
nal price,  to  the  extent  in  which  that  was  realized  by  M*Laren 
and  Company.     But  the  claim  of  the  sellers  was  truly  a  clain 
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for  the   original  price;  and  if  the  goods  had  produced  to      Stowil 
M'Laren  and  Company  a  larger  sum,  there  might  have  been  a    StoddW. 
claim  by  the  trustee  and  creditors  for  such  surplus.     To  meet  kot.IHTisso. 
that  possibility,  I  presume,  and  to  leave  the  matter  open,  that 
conclusion  of  the  summons,  as  well  as  the  third  issue,  were  left 
quite  general,  without  reference  to  the  distinct  rights  respec- 
tively held  by  the  pursuers. 

But,  whatever  may  have  been  the  motive  of  the  two  sets  of 
pursuers  joining  in  one  action,  the  passage  of  the  summons 
already  quoted  is  decisive  against  the  attempt  now  made,  to 
limit  the  reason  of  reduction  founded  on  the  Act  1696,  to  the 
trustee,  and  to  deny  the  benefit  of  it  to  the  sellers.  If  it  had 
been  thought  necessary  to  guard  against  such  an  attempt,  no 
words  could  be  conceived  stronger  than  those  inserted  in  the 
joint  summons,  and  employed  in  describing  the  injury  done  by 
the  indorsation  sixty  days  before  sequestration.  It  is  described 
as  having  the  effect  of  defrauding  and  disappointing,  not  only 
the  "other  just  and  lawful  creditors  of  the  said  John  Martine, 
junior,  but,  in  particular,  the  pursuers,  the  said  Jurgen  Stoppel 
and  Son,  who  then  were,  and  still  are,  creditors  of  the  said 
John  Martine,  junior,  for  the  price  of  the  said  goods  or  cargo 
remaining  wholly  unpaid,  as  well  as  entitled  to  stop  the  said 
goods  or  cargo  in  transitu  for  payment  of  the  said  price/' 

Looking,  then,  at  the  state  of  these  processes,  I  cannot  help 
thinking,  that  a  great  part  of  the  argument  which  we  have 
heard  in  behalf  of  the  trustee,  is  entirely  excluded.  In  the 
first  place,  the  trustee  is  not  a  party  in  the  suspension  and  in- 
terdict at  all ;  he  never  did  oppose  the  interdict,  or  attempt  to 
get  any  recall  of  the  interdict  directed  against  the  bankrupt. 
2d,  The  indorsation  forming  the  only  ground  of  opposition  by 
the  party  who  did  appear,  has  been  found,  by  the  verdict  on 
the  third  issue,  to  fall  under  the  operation  of  the  Act  1696,  and 
is  consequently  reducible.  3d,  The  summons  in  the  action  of 
reduction,  in  which  this  verdict  was  obtained,  expressly  set 
forth  the  title  and  interest  of  Stoppel  and  Son  as  creditors  for 
Uie  price,  and  as  creditors  entitled  to  stop  in  transitu  for  pay- 
ment of  the  said  price  ;  and  that  title  is  not  only  not  objected 
to  by  the  defenders,  but  it  is  expressly  recognised  by  the  joint 
pursuer,  the  trustee,  who  now  is  combined  with  the  defenders, 
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stopprl      to  prevent  the  sellers  from  applying  the  verdict,  and  obtaining 
stoddaet.    decree  of  reduction  in  terms  of  it. 

Nov.lsTisso.  '  It  rather  appears  to  me,  that  these  considerations  are  enough 
to  decide  the  case  in  favour  of  the  sellers,  Stoppel  and  Son ;  and 
that  we  cannot,  without  throwing  loose  all  the  ordinary  fornis 
of  procedure,  refuse  the  motion  on  their  part,  to  interdict,  or 
render  the  interdict  perpetual,  in  terms  of  the  prayer  of  the 
note  of  suspension  and  interdict ;  to  reduce,  decern,  and  de- 
clare, in  terms  of  the  conclusions  of  the  summons  of  reduction ; 
— with  this  explanation,  perhaps,  that  the  petitory  conclusions 
of  the  summons  ought  to  be  limited  to  £775,  7s.  6d.,  being  the 
original  price  of  the  cargo.  The  only  objections  to  that  motion 
are — 1st,  that  the  sellers,  in  attempting  to  stop  in  transitu,  are 
not  to  be  held  as  creditors ;  and,  2d,  that  they  were  not  en- 
titled to  reduce  the  indorsation  for  the  purpose  of  letting  in 
their  right  of  stoppage  in  transitu — both  of  which  propositions 
are  negatived  by  the  express  terms  of  the  summons,  in  which 
the  trustee  himself  is  a  joint  pursuer. 

But,  really,  if  these  questions  were  still  open,  I  think  tbej 
must  have  been  decided  in  favour  of  the  sellers.  In  the  first 
place,  it  is  in  vain  to  contend,  in  defiance  of  the  cases  referred 
to  on  the  part  of  the  sellers,  that  the  operation  of  the  Act  1696 
is  limited  to  the  equalization  of  the  rights  of  the  whole  body  of 
the  creditors,  and  that  there  is  any  incongruity  in  giving  it  the 
effect  of  restoring  a  special  right  of  preference,  impaired,  or 
apparently  destroyed  by  the  deed  under  reduction.  If  a  case 
had  been  expressly  contrived  for  illustrating  the  opposite  pro- 
position, it  could  not  have  been  made  stronger  than  that  last 
referred  to,  in  which  a  tenant's  conveyance  of  a  lease  to  his 
trustee  for  behoof  of  his  creditors,  executed  within  sixty  days 
of  his  bankruptcy,  was  held  to  be  reducible  at  the  instance  of  a 
creditor  holding  an  assignation  from  the  tenant  in  security  of 
his  debt.  There  the  sole  object  and  effect  of  the  reduction  was 
to  rear  up  a  special  preference,  by  annulling,  in  virtue  of  the 
Act  1696,  a  deed  granted  for  behoof  of  the  general  body  of  the 
creditors.  2d,  The  proposition  that  the  seller  of  goods  of  which 
the  price  is  unpaid,  loses  the  character  of  creditor,  by  taking 
steps  for  stopping  them  iri  transitu,  on  the  bankruptcy  of  the 
purchaser,  seems  to  me  to  be  entirely  unfounded.     The  seller 
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unquestionably  a  creditor  when  he  sends  off  the  goods  with-      Stoppkh 
it  getting  payment  of  the  price  ;  and  it  never  was  explained,    Stoddabt. 

the  very  able  argument  for  the  trustee  and  creditors,  when  not."i67i860. 

how  a  seller  of  goods  ceases  to  be  a  creditor,  so  long  as  he 
ither  gets  payment  of  the  price,  nor  gets  back  the  goods.  In 
e  part  of  the  argument,  indeed,  it  was  broadly  laid  down, 
at  a  seller  does  not  become  a  creditor  until  the  actual  delivery 

the  goods.  But  that  proposition  is  clearly  untenable.  It  is 
ntradicted  by  the  rules  which  confessedly  hold  in  the  case  of 
tention.  There  seems  no  reason  to  doubt  that  a  party,  though 
taining  the  goods  until  payment  of  the  price,  is  a  creditor  for 
at  price,  and  may  maintain  action  for  it,  and  for  damages — 
being  always  understood  that  he  tenders  delivery  on  getting 
lyment.  But,  in  the  case  of  stoppage  in  transitu,  the  point 
jems  to  be  clearer.  For,  after  the  goods  are  out  of  the  seller's 
Dssession,  and  placed  in  a  position  which,  but  for  his  right  of 
;oppage,  would  render  them  accessible  to  the  purchaser,  there 
urely  cannot  be  a  doubt  that  the  seller  is  a  creditor  either  for 
le  price  or  for  the  goods  themselves ;  and  if  it  should  be  held, 
greeably  to  some  authorities,  that  the  Act  of  stoppage  implied 

rescission  of  the  contract  of  sale,  the  only  consequence  would 
€,  that  the  seller,  by  abandoning  his  claim  for  the  price,  be- 
arae  a  creditor  on  the  counter  obligation  of  the  purchaser  to 
estore  the  goods,  or,  at  least,  to  abstain  from  any  measure  im- 
©ding  their  restoration.  And  if  he  has  such  right  of  credit,  I 
ee  no  reason  for  denying  to  him  the  benefit  of  the  Act  1696, 
:i  annulling  any  transaction  or  deed  dated  within  sixty  days  of 
be  purchaser's  bankruptcy,  by  which  that  right  of  credit  ha«l 
een  frustrated.  All  the  requisites  would  then  concur  in  sup- 
ort  of  such  an  action.  The  party  is  a  creditor,  and  the  deed 
)ught  to  be  reduced  is  one  to  the  prejudice  of  his  right  of  credit. 

The  statement,  that  the  party  in  such  circumstances  holds 
16  character  of  owner,  and  not  of  creditor,  is  incorrect.  To 
3  sure,  he  is  owner ;  but  he  is  an  owner  who  has  parted  with 
le  possession — which  possession  he  has  a  right  to  recover ; 
id  while  the  bankrupt,  in  whose  favour  he  has  parted  with  it, 

under  the  obligation  to  restore.     The  bankrupt,  by  granting 

deed  impairing  or  extinguishing  that  obligation,  and  that 
ithin  sixty  days  of  bankruptcy,  in  security  to  another  creditor 
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Stoppil     of  a  prior  debt,  seems  to  me  to  bring  the  case  clearly  within 
Stoddakt.    the  operation  of  the  Statute. 

Nov.lfii^isso.  J^^*'>  3d,  I  cannot  adopt  the  notion,  that,  by  the  law  of  Scot- 
land, the  attempt  to  stop  in  transitu  does  imply  a  rescinding  of 
the  contract  of  sale.  Upon  this  point  we  ha^e  had  a  gmt 
many  English  cases  referred  to,  into  the  details  of  which  I  ce^ 
tainly  will  not  enter — ^for  this,  among  other  reasons,  tbat  the 
whole  doctrine  of  deUvery,  and  passing  of  property  by  sale,  ia 
that  system,  diflFers  very  materially  from  our  own  ;  and  would 
render  it  a  matter  of  great  nicety  and  difficulty  indeed,  to  ad- 
just and  adapt  to  our  views  and  practice  the  theoretical  princi- 
ples by  which  the  question  has  been  sought  to  be  decided.  I 
may  only  state  my  impression,  that,  in  the  practice  of  England, 
the  point  has  never  yet  been  determined. 

In  regard  to  our  own  practice,  I  am  disposed  to  think,  that 
we  too  have  as  yet  no  conclusive  authority  to  refer  to.  There 
is,  no  doubt,  the  opinion  of  Lord  Thurlow  in  the  case  of  AUm 
V.  Stewart,  quoted  by  Mr.  Bell,  (vol.  i.  p.  231,)  in  which  it  is 
said,  ''  that  as  the  title  to  stop  in  transitu  arises  from  a  void- 
ance  of  the  contract,  and  the  act  of  stopping  puts  things  into 
the  same  situation  between  the  vendor  and  vendee,  or  factor 
and  principal,  as  if  there  never  had  been  any  transaction  be- 
tween them  relative  to  the  goods  so  stopt,  the  stopper  certainly 
can  raise  no  charge  against  the  bankrupt's  estate."  But,  ac- 
cording to  the  following  passage,  the  learned  author  seems  to 
have  understood,  that  neither  that,  nor  the  subsequent  one  of 
Kincaid  v.  Murray,  could  be  considered  as  having  settled  the 
question ;  and  in  the  latter  case  referred  to,  that  of  Arnol^^ 
Boyter,  24th  November  1803,  1  Bell  230,  the  Court,  though 
sustaining  the  seller's  claim  for  damage,  held  this  not  to  be  a 
case  of  stopping  in  transitu,  but  one  in  which  the  goods  had 
never  left  the  seller's  hands  ;  and  that  case  was  taken  (by  Lobd 
Meadowbank  particularly)  to  make  it  be  understood  "  that  this 
decision  left  the  question  open  and  undetermined,  whether  a 
vendor,  in  a  proper  case  of  stoppage  in  transitu^  is  entitled  to 
claim  for  damages." 

I  am  afraid,  then,  that  if  we  are  to  decide  this  point,  we  must 
decide  it  upon  general  principles,  and  without  the  benefit  of  any 
express  decision  for  our  guidance.    And  viewing  it  in  this  light, 


CONTRACT  OF  SALE.  795 

I  may  be  permitted  to  say,  that  I  consider  the  opinions  ex-  Stopfb. 
pressed  in  the  authorities  quoted  on  the  part  of  the  sellers,  as  Stoddakt. 
the  most  satisfactory.  As  there  is  no  express  rescission  of  the  NoT.^ITissa 
contract,  the  question  is,  Whether  there  is  anything  in  the 
stoppage  in  transitu  which  necessarily  implies  it  ?  Now,  the 
implication  cannot  well  go  beyond  the  necessary  consequence  of 
the  thing  done,  which  is  merely  the  replacing  in  the  hands  of 
the  seller  the  goods  which  he  had  partially  or  constructively 
delivered,  by  putting  them  into  the  hands  of  the  carrier,  or 
other  instrument  of  transit.  But  as  the  act  of  retaining  the 
goods,  while  the  price  remains  unpaid,  does  not  rescind  the 
contract,  it  is  difficult  to  see  why  the  revival  of  that  retention, 
through  the  medium  of  stoppage  in  transitu,  should  have  any 
more  extensive  eflfect.  What  is  done  by  the  stoppage,  as  it 
seems  to  me,  is  not  to  void  the  contract,  but  merely  to  void,  (if 
that  expression  is  used,)  or  more  properly,  to  recall  that  partial 
or  constructive  delivery  which  arose  from  the  seller  parting 
with  the  ipsa  corpora  of  the  goods.  It  rather  appears  to  me, 
that  as  the  only  effect  of  stoppage  is  to  replace  the  parties  in 
the  situation  where  they  stood  before  the  goods  were  parted 
with,  and  as  that  situation  is  confessedly  allowed  to  be  consist- 
ent with  the  subsistence  of  the  contract  of  sale,  the  act  of  stop- 
page cannot  be  held  to  support  any  more  extensive  implication. 
The  stoppage,  like  the  retention,  is  always  held  to  imply  a 
tender  of  the  deUvery  on  payment  of  the  price.  Accordingly, 
I  see  no  reason  to  doubt,  that  even  after  the  interdict  had  been 
obtained  by  Stoppel  and  Son,  the  trustee,  on  making  payment 
of  the  price,  would  at  once  have  been  enabled  to  get  the  inter- 
dict recalled,  and  to  obtain  delivery  of  the  goods. 

And  I  cannot  help  thinking  that  this  circumstance  has  been 
overlooked  by  one  learned  author.  Professor  Bell,  who  appears 
to  have  adopted  the  view  that  the  contract  is  rescinded  by  the 
stoppage.  He  of  course  admits  that  the  retention  of  the  goods, 
while  undelivered,  has  no  such  effect ;  and  he  endeavours  to 
make  a  distinction  : — "  But,  in  permitting  the  interference  of 
equity  to  annul  this  transfer,  and  deprive  the  general  creditors 
of  the  buyer  of  property  which,  in  strict  law,  has  passed  to  their 
debtor,  it  has  been  considered  as  equitable,  on  the  other  hand, 
that  it  should  be  accompanied  by  a  rescinding  of  the  whole  con- 
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Stoppil      tract,  and  a  renunciation  of  any  further  claim/'  &c.     1  jBd? 
8«»;^.     230,231. 

^— jgg^  Now,  without  entering  into  the  inquiry  how  far  equity  could 
be  said  to  sustain  against  the  seller,  that  delivery  of  the  goods, 
which,  after  all,  is  but  constructive  and  not  real  so  long  as 
they  are  on  transit — it  is  enough  to  observe,  that  the  learned 
author  has  here  contemplated  only  one  contingency,  viz.,  that 
the  rescission  of  the  contract  should  turn  out  for  the  benefit  oi 
the  vendor.  But,  in  determining  on  the  rescission  of  the  con- 
tract supposed  to  arise  from  stoppage,  the  other  contingencj 
of  the  contract  being  beneficial  to  the  purchaser,  cannot  be 
thrown  out  of  view.  If  the  contract  is  rescinded,  it  is  at  an 
end  both  as  to  seller  and  purchaser  ;  so  that  the  effect  would 
be,  to  place  the  existence  or  non-existence  of  the  contract, 
while  the  goods  are  in  transitu  and  the  price  is  unpaid,  at 
the  discretion  of  the  seller.  By  stopping  the  goods  he  may, 
on  that  supposition,  at  once  get  rid  of  the  contract  alto- 
gether, though  it  were  most  beneficial  to  the  purchaser  and 
his  creditors,  so  that  he  would  stand  in  a  much  better  situation 
on  the  stoppage  than  if  the  goods  had  never  passed  out  of  his 
hands. 

But  the  whole  of  this  assumption  is  absolutely  inconsistent 
with  the  admitted  principle,  that  the  stoppage,  like  the  reten- 
tion, always  implies  a  tender  of  delivery  on  payment  of  the 
contract  price  :  and  that,  after  the  stoppage,  the  purchaser  and 
his  creditors  are  entitled  to  demand  delivery  on  payment  (^ 
such  price.  That  being  the  undoubted  law  of  the  case,  I  can- 
not see  how  the  contract  can,  on  any  sound  or  consistent  prin- 
ciple, be  said  to  be  annulled  by  an  act  on  the  part  of  the  seller, 
which  leaves  his  obligation  to  deliver  the  goods  at  the  contract 
price,  and  the  seller's  right  to  demand  delivery  at  that  price, 
in  full  force. 

The  act  of  stoppage  seems  to  me  to  be  well  described  by  the 
learned  authorities  quoted  by  the  sellers,  as  merely  an  equitable 
extension  of  the  right  of  retention,  and  having  no  other  efiect 
than  that  of  retention  ;  of  giving  the  seller  the  benefit  of  a  secu- 
rity for  the  price,  without  in  the  smallest  degree  affecting  hb 
right  as  a  creditor  for  the  contract  price,  or  the  rights  of  the 
purchaser  to  get  delivery  on  payment. 
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On  all  these  grouuds,  I  thiuk  the  motion  for  the  sellers,      Stoppil 
itoppel  and  Son,  ought  in  substance  to  be  granted ;  though  it    Sxoduaet. 
nay  be  necessary  to  qualify  the  terms  of  the  interlocutor,  so  as  NoT.liTisw. 
o  adjust  them  to  the  special  circumstances  now  ascertained  by 
he  verdict. 

Lord  Cuninghame. — I  concur  with  all  of  your  Lordships, 
hat  the  best  authorities  and  principles  of  our  law  support  the 
eading  plea  of  the  sellers  in  the  actions  now  before  us.  The 
act  is  now  finally  ascertained,  that  the  bill  of  lading  for  the 
argo  in  dispute  was  indorsed  by  Martine  to  M'Laren  and  Com- 
)any  within  sixty  days  of  his  bankruptcy,  and  that  the  cargo 
s  held  by  the  latter,  not  for  any  immediate  advance,  but  as  a 
)reference  for  an  old  debt ; — and  the  sole  question  now  to  be 
letermined  is,  If  the  sellers  have  a  title,  under  the  Act  1696, 

0  challenge  that  indorsation  1  It  humbly  appears  to  me  that, 
ipon  the  Statute,  the  plea  is  not  less  available  to  the  sellei's 
but,  perhaps,  more  so)  than  to  any  other  party  interested  in 
he  affairs  of  the  bankrupt. 

This  valuable  principle  of  law  proceeds  on  the  assumption, 
,hat  traders  know  when  their  failure  is  inevitable  and  impend- 
ng ;  and  that  all  their  alienations  for  old  debts,  within  sixty 
lays  of  actual  bankruptcy,  are  declared  void  and  null.     Such 

1  Statute,  from  its  object  and  whole  scope,  is  entitled  to  a  fair 
ind  liberal  construction,  so  as  to  reach  every  form  of  preference 
iroluntarily  given  by  an  insolvent  within  the  prescribed  period 
>f  his  bankruptcy  ;  and  the  Statute  appears  to  have  been  framed 
with  that  view ;  for  the  right  to  challenge  preferences  is  thereby 
given,  not  solely  to  the  collective  body  of  other  creditors — not 
merely  to  a  tnistee  for  creditors  eo  nomine^ — but  specially  to 
any  of  the  bankrupt's  creditors  injured  by  the  alienations, — as 
the  Act  specially  declares  these  cognizable  by  sentence  of  the 
Lords  of  Session,  to  be  insisted  for  "  by  any  of  his  just  credi- 
tors, who  are  hereby  required  to  raise  and  prosecute  by  decla- 
rator of  bankruptcy  to  that  effect." 

In  this  view,  the  questions  here  arising  are  these — Have  the 
sellers  of  goods,  at  a  distance,  on  the  bill  of  an  insolvent  pur- 
chaser, any  claim,  latent  or  direct,  on  the  purchaser  before 
delivery,  to  invest  him  with  the  legal  character  of  a  creditor  of 
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Stoppil  the  buyer  ?  And  are  they  entitled  to  challenge  an  alienation 
SiooDABT.  of  their  goods,  when  given  by  the  first  consignees  to  a  prior 
Nov.liirisso.  creditor,  to  the  prejudice  of  their  right  to  reclaim  or  stop  the 
goods  in  transitu?  On  these  points  I  can  entertain  no  doubt 
The  seller  has  an  admitted  right  to  reclaim  the  goods  before 
actual  delivery, — to  get  them  back  ad  interim  in  security  of  the 
price,  if  they  have  not  been  validly  alienated ;  and  this  is  a 
right  of  a  highly  equitable  kind,  pleadable  against  the  bank- 
rupt, as  well  as  the  trustee  in  his  sequestration,  and  the  whole 
body  of  his  prior  creditors.  It  seems  to  be  a  denial  of  a  pal- 
pable truism,  to  maintain  that  such  a  right  has  not  all  the 
qualities  of  a,  jus  crediti  in  the  person  of  the  seller. 

Accordingly,  any  authorities  or  analogies  of  our  law  which 
can  be  referred  to  in  argument,  decisively  support  the  seller's 
plea.  Although  the  precise  point  here  at  issue  does  not  appear 
to  have  occurred  as  yet  for  decision  in  our  practice,  yet  the  Act 
1696  has  received  effect  in  other  instances,  which  go  far  in 
principle  to  rule  the  present  question.  Thus,  it  has  been  found 
that  the  ipsa  corpora  of  moveables,  as  well  as  payments  of 
money  and  nomina  debitorufn^  may  be  reclaimed,  when  alienated 
by  an  insolvent  for  a  prior  debt,  within  sixty  days  of  bankruptcy. 
^QQ  Forbes  \n  1718,  Diet  p.  1124;  Smith  in  1728,  p.  1128; 
and  Young  in  1783,  p.  1141.  These  authorities  at  least  prove, 
that  by  the  Act  1696  the  cargo  in  dispute  is  reclaimable  by 
some  party,  when  alienated  in  violation  of  the  Statute  ;  and  it 
seems  now  to  be  admitted  by  the  assignee,  that  the  goods  here 
were  reclaimed  by  the  trustee  for  the  general  creditors.  Bat 
I  see  no  ground  for  any  distinction  between  him  and  a  special 
creditor  entitled  to  reclaim  a  specific  cai-go.  For,  besides  the 
cases  before  referred  to,  there  are  others  on  record  in  which  it 
has  been  repeatedly  found  that  the  benefit  of  the  Act  1696  is 
competent  to  all  creditors  of  the  bankrupt  (special  as  well  as 
general)  suffering  from  alienations  contrary  to  the  Act  1696. 
Thus,  in  1739,  an  alienation  of  furniture  by  a  bankrupt  for  an 
old  debt  was  reduced  at  the  instance  of  a  creditor  who  arrested 
it  after  the  assignation,  and  even  after  possession  was  taken  by 
the  assignee,  Did.  p.  11,570.  And  in  the  case  of  Shawm 
1747,  a  second  disposition  with  infeftment  for  a  prior  debt,  was 
reduced  under  the  Act  1696,  at  the  instance  of  a  former  dis- 
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ponee  uninfeft,  Diet  p.  1150.     The  bearing  of  these  authorities     Siopftt 
on  the  present  case  requires  no  illustration.  Stoduakt. 

Farther,  although  the  law  of  stoppage  in  transitu  was  adopted  not.IsTisw. 
in  Scotland,  without  Statute,  at  a  comparatively  late  period, 
and  in  conformity  with  the  usage  of  trade  of  England,  it  is  well 
to  recollect  that  our  earlier  common  law,  as  explained  by  Mr. 
Bell  (vol.  i.  pp.  209-214)  following  the  practice  of  continental 
nations,  was  more  jealous  of  purchases  by  insolvents  within  a 
definite  period  of  bankruptcy,  than  the  English  law.  Hence, 
while  we  borrowed  the  right  of  stoppage  in  transitu^  and  its 
exceptions,  from  English  practice,  it  must  be  held  that  it  was 
under  the  reservation  of  our  own  statutory  law,  for  checking 
preferences  given  by  insolvents  within  a  prescribed  period  of 
notour  bankruptcy,  which  remained  in  full  observance. 

Accordingly,  the  authority  of  the  well-known  English  case 
of  Lickbarrow  v.  Mason  in  1787  was  at  once  admitted  by  us, 
because  it  was  only  found  thereby  that  a  bill  of  lading,  indorsed 
for  a  valuable  consideration,  was  negotiable  and  available  to 
the  indorsee ;  but  there  is  no  precedent  or  authority  for  hold- 
iug  that  such  indorsations  or  assignations  of  cargoes  at  sea, 
made  by  an  insolvent  within  sixty  days  of  bankruptcy,  for  a 
prior  debt,  have  ever  been  sustained.  On  the  contrary,  they 
seem  to  be  contrary  to  every  sound  construction  of  the  Act 
1696. 

In  England,  indeed,  the  inconvenience  of  permitting  a  bill  of 
lading  to  be  assigned  away,  by  a  consignee  on  the  eve  of  bank- 
ruptcy, for  an  old  balance,  has  been  often  felt  and  acknowledged; 
and  the  Act  6  Geo.  IV.,  cap.  94,  was  passed  to  limit  the  effect 
of  such  assignations  by  factors,  to  advances  actually  made  in 
respect  of  the  indorsation  ;  and,  in  other  cases,  very  slender 
evidence  is  admitted  to  prove  the  indorsee's  knowledge  of  the 
insolvency  of  the  indorser,  and  to  entitle  the  creditors  to  ques- 
tion the  assignation — as  manifested  in  sundry  reported  cases, 
unnecessary  to  be  quoted.  But  the  express  terms  of  our  Act 
of  1696,  supersede  all  reference  to  other  systems  in  this  country, 
and  form  clear  and  express  enactments,  annulling  all  assigna- 
tions and  securities,  of  whatever  kind,  made  in  Scotland,  by  an 
insolvent  for  an  old  debt,  within  sixty  days  of  his  notour  bank- 
ruptcy. 
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Stoppel  As  already  observed,  that  Statute  is  entitled  to  a  very  liberal 

Stoddart.  construction  to  repress  all  preferences.  It  would,  indent  be  a 
Nov.liTisgo.  ^^^^  anomalous  and  capricious  state  of  the  law,  if  the  aliena- 
tion  by  an  insolvent  of  a  small  bill  of  exchange,  or  of  a  railwij 
share,  were  challengeable  by  any  creditor  injured — and  not  Uw 
assignment  of  a  whole  cargo  of  valuable  merchandise ;  or  if  u 
ordinary  creditor  of  inconsiderable  amount,  and  old  date,  had 
a  legal  title  to  challenge  any  preference  by  which  he  is  preju- 
diced to  the  smallest  extent — ^while  such  right  was  denied  to 
another,  who  had  been  recently  deprived,  by  the  act  of  a  partj 
on  the  eve  of  bankruptcy,  in  violation  of  a  most  salutary  Sta- 
tute, of  the  most  valuable  collection  of  moveables  known  in 
commerce.  It  would  require  very  strong  and  clear  authority 
to  establish  these  distinctions ;  but  I  am  satisfied,  on  recurring 
to  the  principles  and  authorities  of  our  law,  that  this  plea  cao- 
not  be  maintained. 

The  Court  pronounced  the  following  interlocutor : — "  In  the 
suspension,  suspend  the  letters  simpHcitery  declare  the  interdict 
perpetual,  and  decern  :  And  in  the  reduction,  agreeably  to  tiie 
verdict  of  the  Jury  applicable  to  the  two  first  issues,  assoibde 
the  defenders,  Messrs.  David  M'Laren  and  Company,  from  that 
conclusion  of  the  summons  founded  on  the  second  reason  of  re- 
duction, proceeding  on  the  ground  of  fraud ;  but,  agreeably  to 
the  said  verdict  applicable  to  the  third  issue,  sustain  the  third 
reason  of  reduction  founded  on  the  Act  1696,  cap.  5,  and  re- 
duce, decern,  and  declare,  conform  to  the  conclusions  of  the 
summons  founded  on  that  Statute  :  Find  the  defenders,  Messrs. 
M*Laren  and  Company,  liable  to  make  payment  to  the  pursuers, 
Jurgen  Stoppel  and  Son,  of  the  proceeds  of  the  cargo  of  linseed- 
cakes  in  question,  as  the  same  shall  be  ascertained  ;  and  remit 
to  Lord  Wood,  Ordinary  in  the  cause,  to  hear  parties  upon  the 
state  produced  in  process,  and  to  exhaust  the  conclusions  for 
accounting,  in  the  summons :  Find  the  pursuers  entitled  to 
their  expenses  against  Messrs.  M'Laren  and  Company,  down  to 
the  date  of  the  verdict,  so  'far  as  these  have  been  incurred  in 
the  suspension,  and  in  establishing  the  finding  of  the  Jury  upon 
the  third  issue ;  but,  on  the  other  hand,  find  Messrs.  M'Laren 
entitled  to  their  expenses  against  the  said  pursuers,  so  far  as 
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these  expenses  have  been  incurred,  in  the  reduction,  in  estab-  Stoppkl 
lishing  the  findings  of  the  Jury  upon  the  first  and  second  issues  ;  Stoddakt. 
md,  before  farther  answer  as  to  this  branch  of  the  expenses,  nov.IsTisso. 
ippoint  each  of  the  said  parties  to  lodge  their  accounts  of  the 
expenses  claimed  by  them  respectively,  and  remit  the  same  to 
»he  auditor  of  Court  to  tax  the  same,  and  to  report  specially 
m  the  expenses  incurred  in  establishing  the  several  findings  of 
he  Jury,  and  reserve  all  questions  of  relief  between  the  pur- 
luers  themselves,  as  regards  these  expenses  :  As  to  the  expenses 
ncurred  subsequently  to  the  trial,  find  the  defenders,  Messrs. 
kI*Laren,  and  George  Stoddart,  the  trustee  on  the  sequestrated 
estate  of  John  Martine,  junior,  conjunctly  and  severally  liable 
o  the  pursuers,  Stoppel  and  Son,  in  that  branch  of  the  expenses ; 
appoint  an  account  of  that  branch  of  the  expenses  to  be  lodged, 
ind  remit  to  the  auditor  to  tax  the  same,  and  to  report :  De- 
daring  that,  as  between  the  said  David  M'Laren  and  Company 
tnd  the  said  trustee,  there  shall  be  relief  inter  se  to  the  extent 
>f  one-half  of  the  said  last  mentioned  expenses." 


The  shipping  of  goods  on  hoard  a  vessel,  freighted  by  the  purchaser  oftlie 
goods,  is  not  equivalent  to  delivery,  and  does  not  prevent  stoppage  in 
tmnsitu. 

ROBERTSON  v.  MORK. 

Sinclair  and  Williamson,  merchants  in  Leith,  on  the  25th  juiy  3,  isoi. 
February  1 796,  bought  from  Robertsons  and  Aitken,  merchants        ~. 
n  Eyemouth,  127^  quarters  of  wheat.     In  April,  Sinclair  and     m.  App. 
Williamson  freighted  a  small  vessel,  then  lying  at  Eyemouth, 
ibr  the  purpose  of  bringing  to  Leith  this  and  some  other  par- 
cels of  grain  which  belonged  to  them. 

The  wheat  was  shipped  on  the  6th  April,  and  on  the  same 
lay,  Robertson  and  Aitken  transmitted  an  invoice  and  bill  of 
lading  to  Sinclair  and  Williamson.  The  vessel  arrived  at  Leith 
3n  the  8th  April. 

you  u,  3  £ 


Sale  No.  8. 
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RoBB»o2f        Oa  the  13th  April,  Sinclair  and  Williamsoii  stopt  payment; 
Mou.       and  on  the  same  day,  they  wrote  a  circular  letter  to  their  cre- 
jnijlTisoL  ditors,  notifying  their  inability  to  fulfil  their  engagements. 

On  the  receipt  of  this  letter,  William  Robertson,  one  of  the 
partners  of  Robertson  and  Aitken,  set  out  for  Leith,  and  arrived 
there  on  the  morning  of  the  15th  April.  It  was  admitted  on 
all  hands,  that,  on  his  arrival,  the  whole  cargo  was  still  on  board 
the  vessel  It  was  also  established,  and  indeed  admitted,  that 
on  the  same  morning  Robertson  had  an  interview  with  Siudair 
and  Williamson  ;  and  it  was  but  fiBuntly  denied,  that  at  this  in- 
terview Robertson  declared  to  .Sinclair  and  Williamson  his 
intention  to  prevent  the  wheat  from  being  delivered  to  them. 
It  was  further  asserted  by  Robertson  and  Aitken,  Id,  That 
Sinclair  and  Williamson,  at  this  meeting  with  William  Robertson, 
acquiesced  in  its  being  returned  to  Robertson  and  Aitken ;  and, 
2rf/y,  That  on  the  same  morning,  and  while  the  cargo  was  eo* 
tire,  William  Robertson  also  intimated  his  intention  of  prevefit- 
ing  the  delivery  of  the  wheat,  to  the  master  of  the  Yessel 
These  two  assertions  were  not  proven,  and  were  denied  on  tie 
other  side. 

Mr.  Robertson,  after  taking  these  steps  at  Leith,  came  to 
Edinburgh,  and  agreed  with  a  Mr.  Murray  to  land  and  receive 
the  wheat  for  behoof  of  Robertson  and  Aitken ;  but  before 
Murray  had  got  to  Leith,  Sinclair  and  Williamson  had  begun 
to  unload  the  cargo,  and  Murray  was  prevented  from  inte^ 
faring. 

Upon  this  Robertson  and  Aitken  instantly  obtained  a  warrant 
from  the  Judge-Admiral,  authorizing  them  to  unload  such  part 
of  the  wheat  as  should  be  found  remaining  in  the  vessel,  and  to 
lodge  it  in  a  granary  for  behoof  of  all  concerned,  which  was 
done  accordingly. 

On  the  same  day  (the  15th  April)  Sinclair  and  Williamsons 
estate  was  sequestrated. 

Soon  after,  Robertson  and  Aitken  laid  claim  not  only  to  the 
wheat  landed  by  authority  of  the  Judge- Admiral,  but  also  to 
the  price  of  that  which  had  got  into  the  possession  of  Sinclair 
and  Williamson,  on  the  ground  that  the  whole  had  been  stopped 
in  transitu.     The  Judge-Admiral  found,  *'  That  they  had  right 
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to  the  wheat  secured  on  board  of  ship,  under  the  warrant  from   Rownttsoir. 
this  Court,  and  to  no  other  wheat/*  Moki. 


Robertson  and  Aitken  having  brought  this  judgment,  in  so 
far  as  it  repelled  their  claim,  under  review  by  advocation,  Mr. 
More,  the  trustee  on  the  sequestrated  estate  of  Sinclair  and 
Williamson,  in  support  of  the  judgment, 

Pleaded. — Goods  may  be  stopped  as  in  transitu,  where  their 
delivery  has  been  only  constructive,  as  when  they  are  sent  by  a 
common  carrier.  But  when  there  has  been  actual  delivery,  the 
transitus  is  at  an  end,  and  there  can  be  no  stoppage.  Now,  in 
this  case,  as  the  wheat  was  put  on  board  a  vessel  wholly  freighted 
by  Sinclair  and  Williamson,  the  delivery  of  the  wheat  must  be 
held  as  completed  at  Eyemouth,  equally  as  if  it  had  been  put 
into  a  granary  at  that  place  belonging  to  the  purchasers. 

But,  even  supposing  the  transitus  not  to  have  been  at  an  end 
at  Eyemouth,  that  part  of  the  wheat  of  which  Sinclair  and  Wil- 
liamson got  possession,  was  not  effectually  stopped  at  Leith. 
It  is  fixed  law,  that  the  stoppage  of  goods  in  transitu,  operates 
a  complete  voidance  of  the  contract  of  sale ;  24th  December 
1796,  Murray  and  Henderson  v.  Kincaid;  and  it  must  be  ad* 
mitted,  that  by  the  shipment  at  Eyemouth,  and  the  transmission 
of  the  bills  of  lading  to  Sinclair  and  Williamson,  at  least  a  con-- 
structive,  if  not  an  actual,  delivery  of  the  grain  was  made  to 
them.  The  grain,  therefore,  was,  to  all  intents,  their  property. 
Now,  a  private  act  of  the  sellers  could  not  either  reinvest  them 
in  the  right  of  property,  nor  divest  the  purchasers.  To  ac- 
complish this,  there  must  be  the  warrant  of  a  Judge.  The 
intimation  made  to  Sinclair  and  Williamson  by  the  sellers  on 
the  morning  of  the  15th,  that  they  meant  to  prevent  delivery, 
could  not  therefore  take  the  property  out  of  Sinclair  and  Wil- 
liamson, and  before  arrival  of  the  warrant  of  the  Judge- Admiral, 
authorizing  the  sellers  to  take  possession  of  the  wheat  for  be- 
hoof of  all  concerned,  that  part  of  it,  of  which  the  proceeds  are 
now  claimed,  was  in  the  actual  possession  of  Sinclair  and 
Williamson. 

Answered. — In  order  to  prevent  stoppage  in  transitu,  the 


July  8, 1801. 
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Robertson    goods  miist  either  have  come  to  the  corpot^l  touch  of  the  ven- 
MoBE.       dees,  or  there  must  have  been  symbolical  delivery.     Here  the 
Jui/iTisoi.  delivery  was  merely  constructive^  and  this,  it  is  admitted,  does 
not  prevent  the  stoppage. 

It  is  quite  settled,  that  stoppage  in  transitUy  even  after  con- 
structive delivery,  may  be  effected  by  the  mere  private  couDte^ 
mand  of  the  vender,  without  the  aid  of  judicial  authority.  See 
opinion  of  the  Judges  in  the  English  cases;  1  Atkins  248, 
Snee  v.  Prescote :  3  Durnford  469,  Ellis  v.  Ifunt. 

The  Lord  Ordinary  *^  remitted  the  cause  simpliciter  to  the 
Judge-Admiral." 

But  on  advising  a  reclaiming  petition  for  Bobertson  and 
Aitken,  with  answers,  a  great  majority  of  the  Court  were  of 
opinion,  on  the  first  point,  that  the  delivery  at  Eyemouth  was 
constructive  only,  and  consequently  did  not  prevent  stoppage 
in  transitu. 

On  the  second  point,  many  of  the  Judges  thought  the  inti- 
mation to  the  purchasers  on  the  morning  of  the  15th  April 
sufl5cient  to  effect  the  stoppage ;  and  nearly  the  whole  Court 
were  of  opinion,  that  the  shipmaster  being  the  custodier  for  be- 
hoof of  both  parties,  private  intimation  to  him  was  effectual 
And  although  there  was  no  positive  evidence  of  such  intimatioD, 
yet  the  circumstances  of  the  case  created  so  strong  a  presump- 
tion that  it  had  been  actually  given,  that  the  Court  seemed  to 
hold  the  fact  as  established. 

It  was  also  observed  from  the  Bench,  That  Sinclair  and  Wil- 
liamson, by  taking  possession  of  the  grain  after  their  avowed 
insolvency,  were  guilty  of  a  wrong,  by  which  neither  they  nor 
their  creditors  ought  to  profit. 

The  Lords  "  altered  the  judgment  of  the  Judge- Admiral  aoJ 
Lord  Ordinary,  and  found  the  sellers  entitled  to  the  proceeds 
of  the  grain  which  had  got  into  the  possession  of  Sinclair  and 
Williamson/' 
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^ariial  delivery  by  the  master  of  a  vessel  does  not  bar  the  seller's  right  ' 
of  stopping  in  transitu  what  remains  undelivered. 

COLLINS  V.  MARQUIS'  CREDITORS. 

John  Marquis,  shipmaster  in  Dysart,  commissioned  from  Nov.  28, 1804. 
''illiam  and  Thomas  Collins,  in  Kent,  a  cargo  of  timber.     It       "57 
as  shipped  (26th  March  1801)  on  board  a  vessel  freighted  by    Mor.  14228. 
[essrs.  Collins. 

The  vessel  arrived  at  Dysart  on  the  10th  April  1801,  before 
hich  time  (20th  March)  letters  of  caption  had  been  issued 
gainst  Marquis  upon  a  horning,  which  he  had  suspended. 

On  the  11th  the  vessel  began  to  unload,  and  the  greatest 
art  of  the  timber  was  laid  down  on  the  sands  of  Dysart,  or 
onveyed  in  carts  into  Marquis*  wood-yard. 

The  shipmaster  having  made  a  demand  for  his  freight,  which 
-as  not  paid,  he  refused  to  deliver  any  more  of  the  cargo  ;  and 
20th  April)  obtained  from  the  Judge  of  the  Court  of  Ad- 
liralty,  a  warrant  to  sell  as  much  of  it  as  would  cover  the 
•eight. 

On  the  day  following,  Marquis,  upon  application  to  the 
heriff,  was  interdicted  from  disposing  of  this  cargo ;  and  the 
reditors  purchased  the  shipmaster's  right  of  hypothec,  by  pay- 
ig  his  freight  and  charges,  taking  an  assignation  from  him. 
[e  also  delivered  to  them  the  bill  of  lading.  The  rest  of  the 
argo  was  then  unloaded,  and  put  into  Marquis'  wood-yard. 

The  execution  on  the  caption  bore  date  1 4th  May,  and  next 
By  Marquis'  estate  was  sequestrated. 

Messrs.  Collins  having  first  presented  a  bill  of  suspension 
gainst  selling  the  timber,  brought  an  action  against  the  trus- 
5e,  concluding  for  repetition  of  the  whole  timber,  as  having 
een  fraudulently  taken  possession  of  by  Marquis.  The  Lord 
Winary  (12th  May  1802)  pronounced  the  following  interlo- 
ator : — "  Finds  that  the  said  John  Marquis  having  commis- 
oned  a  cargo  of  timber,  to  be  sent  to  him  at  Dysart,  by  the 
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CoLUKs  gaid  Messrs.  Collins,  they  did  accordingly  ship  for  him,  upon 
Mabqum'  the  26th  March  1801,  the  timber  on  board  the  brig  Jean,  Cap- 
^^^  tain  Sheddan,  master,  they  having  agreed  with  him  as  to  the 
Nov.  28, 1804.  ajjjQmit  Qf  the  freight,  to  be  paid  on  delivery,  as  is  instructed 
by  the  bill  of  lading  produced  in  process  :  Finds,  that  the  said 
vessel  and  cargo  arrived  at  Dysart  early  in  the  month  of  April 
1801 ;  but  by  that  time  the  said  John  Marquis  having  become 
utterly  bankrupt,  and  unable  to  pay  the  freight ;  in  consequence 
of  which,  the  shipmaster  refused  to  deliver  the  cargo,  or  to  give 
him  the  invoice :  Finds,  that  in  these  circumstances,  the  ship- 
master could  not  warrantably  deliver  or  transfer  the  cargo  in 
question  either  to  the  said  John  Marquis,  or  to  his  creditors, 
but  was  bound  to  have  retained  the  same  for  behoof  of  Messrs. 
Collins,  the  owner  of  the  timber ;  and  that,  although  the  credi- 
tors of  Marquis  obtained  and  took  possession  of  the  timb^, 
upon  their  paying  the  freight  to  Captain  Sheddan,  the  master, 
yet  this  transaction  was  illegal,  and  could  not  transfer  the  pro- 
perty to  the  prejudice  of  Messrs.  Collins ;  and  in  respect  the 
cargo  was  afterwards  sold,  and  the  price  consigned,  to  be  made, 
forthcoming  to  those  who  should  be  found  to  have  best  ri^t 
thereto,  finds  the  said  Messrs.  Collins  and  their  attorneys  pre- 
ferable to  the  proceeds  of  the  said  cargo  ;  and  therefore  in  the 
suspension,  suspends  the  letters  simpliciter ;  and  in  the  ordinary 
action  at  the  instance  of  Messrs-  Collins  and  their  attorneys,  de 
cerns  in  terms  of  the  conclusions  of  the  libel." 

The  creditors  reclaimed,  and 

Pleaded. — The  shipmaster  is  merely  the  mandatary  of  the 
shipper,  to  deliver  the  cargo  on  receiving  his  freight ;  and  this 
he  could  not  refuse  to  do  on  being  paid.  He  was  not  entrusted 
with  the  conditional  delivery  of  the  cargo,  so  as  only  to  put 
Marquis  in  possession  of  it,  if  the  price  was  then  paid  ;  nor  had 
the  purchaser  at  that  time  been  rendered  bankrupt,  but,  on  the 
contrary,  his  warehouse  continued  open,  and  he  traded  as 
usual.  The  property  of  the  timber,  then,  by  the  dehvery,  was 
completely  transferred.  No  proof  of  actual  fraud  has  been 
attempted ;  and  insolvency,  of  itself,  is  not  suflScient  to  afford 
a  legal  presumption  of  fraud,  even  though  the  delivery  should 
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take  place  within  three  days  of  actual  bankruptcy  ;  Allan  and     co"J»« 
Steuart  v.  Stein's  Creditors,  4th  December  1788;  reversed  in     Mabquw' 
the  House  of  Lords.     The  right  of  stopping  in  transitu,  in  this    ^^*^'^''' 
case,  was  not  used  ;  the  shipmaster  only  detained  what  covered  ^^'  ^'  ^^^ 
his  freight ;  but  the  sellers  never  appeared  to  exercise  their 
right,  till  the  whole  was  delivered  either  to  the  bankrupt  or  his 
creditors  ;  and  a  partial  delivery  puts  an  end  to  the  transitus ; 
Slubey  and  Smith  v.  Hayward  and  Companyy  2  H.  BL  504. 

Answered. — The  bankrupt  circumstances  of  the  purchaser, 
when  the  vessel  arrived,  prevented  any  effectual  delivery  being 
made  to  him.  He  was  even  unable  to  pay  the  freight ;  and 
therefore  the  shipmaster,  who  is  appointed  to  watch  over  the 
interest  of  the  person  who  employs  him,  could  not  warrantably 
transfer  the  cargo  to  the  bankrupt  or  his  creditors,  without 
receiving  or  securing  the  price.  The  cargo,  therefore,  or  at 
least  a  great  part  of  it,  never  was  legally  in  the  possession  of 
the  bankrupt  or  of  his  creditors,  for  they  cannot  avail  them- 
selves of  the  breach  of  trust  which  they  induced  the  shipmaster 
to  commit.  The  creditors  obiained,  indeed,  the  bill  of  lading, 
which  was  the  warrant  for  delivery  of  the  cargo,  upon  paying 
the  freight  due  to  him ;  but  this  was  after  the  bankruptcy, 
which  first  gave  them  a  right  to  act.  While  the  shipmaster 
retained  the  bill  of  lading,  he  preserved  a  real  right  over  the 
whole  cargo,  part  of  which  was  still  in  the  ship,  part  on  the 
sands,  and  only  a  part  in  the  wood-yard.  But  the  cargo  can- 
not be  separated  into  parts,  nor  subjected  to  different  rules. 
The  right  to  the  whole  must  be  determined  by  the  bill  of 
lading. 

The  Court  (24th  November  1803)  pronounced  the  following 
interlocutor  : — "  The  Lords  having  advised  this  petition,  with 
the  answers  thereto,  find  the  respondents,  Messrs.  Collins,  pre- 
ferable to  the  price  of  that  part  of  the  cargo  which  remained 
on  shipboard,  as  also  to  that  part  of  the  cargo  which  remained 
upon  the  pier  or  shore  upon  the  21st  of  April  1801,  the  date 
of  the  Sheriff's  interlocutor,  in  the  application  made  to  him  by 
the  petitioners,  for  inventorying  and  selhng  the  wood  in  ques- 
tion :  Find  the  petitioners  preferable  upon  the  price  of  that 
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Collins      part  of  the  cargo  which  was  at  that  time  within  the  wood-yaril, 

Maequi8»     or  other  premises  belonging  to  John  Marquis ;  and  find  the 

Cbkdixors.    po^pi^igg  liable  proportionally  in  the  freight  paid  to  the  shipmas- 

Nov.  28, 1801  tgj. .  aQ(j  in  gQ  far  alter  the  interlocutor  of  the  Lord  Ordinary 

complained  of ;  and  remit  to  his  Lordship  to  proceed  accord- 

ingly." 

Both  parties  reclaimed.  Both  petitions  were  appointed  to  be 
answered ;  but  on  advising  them,  (23d  November  1804,)  the 
Court  adhered. 

The  Court  were,  upon  the  whole,  of  opinion  that  the  circum- 
stance of  subsequent  insolvency  was  not  sufficient  to  pre?eflt 
Marquis  from  receiving  delivery  of  the  goods  he  had  commis- 
sioned some  time  before  ;  that  fraud  did  not  give  rise  to  the 
transaction,  as  he  continued  carrying  on  business  as  U5i4 
although  under  diligence,  which  afterwards  rendered  him  bank- 
rupt. But  they  resorted  to  a  distinction  between  what  had 
actually  come  into  his  possession  and  what  w^as  still  in  trans^ 
at  the  time  of  his  bankruptcy,  not  listening  to  the  plea,  that 
the  delivery  of  a  part  of  the  cargo  barred  the  right  of  stopping 
as  to  that  which  w^as  still  undelivered. 


The  judgment  in  this  case  runs  judgment  in  Scotland  proceeded 

counter  to  the  judgment  in  the  on  that  specialty.    Partial  deliveiT 

Englisli  case  of  Slubey  v.  Heyivard,  by  a  seller  would  not  bar  his  right 

supra^  p.  212,  where  it  was  held  to  retain  the  part  undelivered  on 

that  partial  delivery  by  the  master  the  insolvency  of  the  purchaser, 

of  the  vessel  was  equivalent  to  total  A  similar  rule,  it  is  thought,  ougbt 

delivery,  unless  the  circumstance  to  apply  to  the  case  of  delivery 

that  the  vessel  was  freighted  by  by  a  carrier  or  a  middleraau.  The 

the  seller  be  a  ground  for  distin-  same  equity  that  originated  the 

guishing  the  two  cases.     It  does  principle  of  stoppage  in  iransitt 

not,   however,    appear   that    the  would  seem  to  justify  such  a  rale. 
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purchaser  who  finds  himself  insolvent  may  refuse  delivery  of  tJie 
loads  purchased,  and  if  the  rejection  is  accepted  by  the  seller,  the 
contract  will  thereby  be  rescinded, 

STEIN  V,  HUTCHISON. 

William  Adam,  merchant  in  Forfar,  wrote  to  Messrs.  Stein  not.  16,  isio. 
Hattonburn  for  two  puncheons  of  whisky,  on  the  3(1  Decern-  "^ 
r  1807  ;  and  directed  the  spirits  to  be  sent  to  a  person  in  f.  c.38. 
par- Angus,  who  was  to  forward  them  to  Forfar  by  the  car- 
r.  The  whisky  was  accordingly  sent  from  Hattonburn  on 
3  7th,  in  the  way  directed,  and  arrived  at  Forfar  on  the 
>miug  of  the  8th,  between  nine  and  ten  o'clock,  and  was  laid 
wn  at  Adam's  cellar  door.  Some  days  previous  to  this, 
lam  found,  from  an  inspection  of  his  books,  that  his  affairs 
TO  in  disorder  ;  and  by  a  letter  received  by  the  post  on  the 
li,  intimating  the  failure  of  a  house  in  which  he  was  concerned, 
was  assured  that  he  must  declare  himself  bankrupt.  The 
St  arrives  at  Forfar  about  eleven  o'clock  forenoon  ;  and,  im- 
idiately  upon  receipt  of  this  letter,  Adam  communicated  his 
uation  to  a  friend  in  Forfar,  who  advised  him  to  send  to 
Unburgh  for  a  sequestration,  and  also  to  write  Messrs.  Stein, 
"orming  them  of  his  situation,  and  offering  back  the  whisky. 
3  also,  by  his  friend's  advice,  received  the  spirits  into  his 
liar,  being  assured  by  him  that  it  would  not  be  in  prejudice 
the  interest  of  Messrs.  Stein.  Upon  the  8th  December,  ac- 
rdingly,  both  letters  were  written ;  but,  by  mistake,  the  one 
Messrs.  Stein  was  not  put  into  the  post-ofiBce  along  with  the 
tier,  and  did  not  arrive  at  Hattonburn,  though  only  a  day's 
imey,  till  the  14th;  and  an  answer  was  returned  to  it  by 
3m,  signifying  their  intention  of  receiving  back  the  whisky, 
ly  on  the  28th. 

Sequestration  was  awarded  against  Adam  on  the  11th,  and  a 
tor  and  trustee  appointed.  A  demand  made  by  the  Messrs. 
nn  for  the  whisky,  not  having  been  complied  with,  an  action 
s  raised  at  their  instance  against  William  Hutchison  the 
istee  for  Adam's  creditors,  concluding  either  for  return  of  the 
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Stmn  whisky,  or  for  the  price.  As  there  was  some  diflTerence  be- 
HvTCBisoN.  tween  the  parties,  as  to  the  facts  attending  the  transaction,  a 
NoT.lflTisio.  V^^^^  ^^  allowed  by  the  Lord  Ordinary  ;  by  which  the  state- 
ment above  made  was  completely  verified.  On  consideration 
of  which,  the  Lord  Ordinary  pronounced  this  interlocutor  :— 
"  Having  considered  the  condescendence  for  the  pursuer,  &c^ 
finds  that  Adam,  the  bankrupt,  would  have  been  guilty  of  a 
fraud,  had  he,  in  the  knowledge  of  his  insolvent  situation,  ac- 
cepted of  the  two  puncheons  of  spirits  as  a  purchase,  when  he 
was  unable  to  pay  the  price  :  Finds  sufficient  evidence  that  be 
did  not  so  accept  of  them  :  Therefore,  on  the  principles  recog- 
nised by  the  Court,  in  the  late  case  of  Drctkey  repels  the  defences, 
and  decerns/' 

The  trustee,  in  a  petition  to  the  Court  against  that  interlo- 
cutor, pleaded : — 

There  are  two  things  here  quite  decisive  in  fayour  of  the 
creditors  :  1^^,  The  goods  in  question  were  actually,  or  at  least 
constructively,  delivered,  to  the  effect  of  their  being  vested  in 
the  bankrupt,  before  his  bankruptcy  was  declared ;  and,  2dl^, 
Supposing  this  not  to  be  the  case,  and  it  was  still  in  the  power 
of  the  vendee  to  offer  back  the  goods,  there  was  wanting  that 
prompt  and  immediate  acquiescence  on  the  part  of  the  vender 
to  receive  them,  which  alone  would  make  that  offer  availing 
against  the  creditors. 

As  to  the  first  point : — By  the  strict  law  of  Scotland,  as  laid 
down  by  Lord  Stair,  b.  i.  tit.  14,  §  2,  goods  are  transferred  by 
actual  delivery  alone.  When  such  delivery  has  taken  place,  it 
is  out  of  the  power  of  any  creditor  of  the  vender  to  attach  them, 
even  though  the  price  is  not  paid.  The  law  knows  of  no  right 
of  hypothec  over  goods  for  the  price,  when  once  delivered ;  and 
every  lien  which  the  vendor  had  over  them  is,  by  that  event,  at 
an  end.  Young  v.  Trustee  for  Stein's  Creditors,  23d  July  1 789 ; 
and  in  the  English  case,  Kinloch  v.  Craig,  7th  February  1789, 
3  y.  i2.  119,  affirmed  in  the  House  of  Lords.  But  the  sim- 
plicity and  strictness  of  our  ancient  law  has  been  altered  by  the 
doctrine  of  constructive  delivery,  borrowed  from  the  law  of 
England,  and  introduced  from  ideas  of  equity.  This  doctrine 
has  altered  our  law  in  so  far  that,  although  it  is  equal  nearly  in 
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its  effects  to  actual  delivery,  yet  suffers  this  modification,  that  Snwr 
it  gives  to  the  vender  the  power  of  stopping  the  goods  in  tran-  Huroraww. 
sitUy  by  following  and  seizing  them  at  any  time  before  they  NoT.leTiwo. 
actually  come  into  the  hands  of  the  vendee.  Now,  in  the  pre- 
sent case,  a  complete  constructive  delivery  has  taken  place 
without  any  attempt  of  the  vender  to  stop  in  transitu.  The 
whisky  was  sent  to  a  person  who  was  authorized  to  receive  and 
transmit  it  to  Adam.  The  moment  then  that  it  came  into  the 
hands  of  this  person,  the  possession  of  the  vendor  was  at  an  end. 
Every  right  of  lien  over  it  was  extinguished  ;  and  he  could  only, 
by  stoppage  in  transitu,  defeat  the  right  of  the  bankrupt's  cre- 
ditors. But  no  attempt  was  made  of  this  kind.  The  goods 
were  actually  delivered  to  the  vendee.  They  were  at  his  cellar 
door  ;  and  although  not  actually  received  into  his  cellar,  which 
many  accidents  might  retard,  ye?t  they  were  as  much  delivered 
to  him  and  in  his  possession,  as  goods  are  in  that  of  a  whar- 
finger, by  being  laid  down  on  wharfage  ground.  This,  then, 
being  the  case,  the  rule  in  the  Bankrupt  Act,  §  29,  must  apply, 
that  all  transactions  by  a  bankrupt,  to  the  prejudice  of  his 
creditors,  after  sequestration  is  awarded,  shall  be  null  and 
void. 

But,  in  the  second  place,  supposing  the  delivery  of  the  whisky 
to  be  imperfect,  and  the  offer  of  the  vendee  to  return  them 
effectual,  yet  still  that  offer  must  be  accepted  by  the  vendor 
tempestivdy  and  before  the  goods  came  into  the  stock  of  the 
vendee.  Now,  these  goods  were  put  into  Adam's  cellar  on  the 
8  th,  and  surveyed  as  part  of  his  stock  by  the  excise  officer  be- 
fore the  26th,  when  only  the  determination  of  the  vendor  was 
communicated.  In  this  situation,  the  creditors  of  the  bankrupt 
are  entitled  to  say  that  everything  found  in  his  cellars  belongs 
to  them. 

Messrs.  Stein  answered : — 

This  case  is  almost  entirely  a  case  of  fact,  and  the  law  appli- 
cable to  it  is  extremely  short  and  simple.  By  the  established 
law  both  of  this  country  and  England,  goods  may  be  stopped 
in  transitu  by  the  vender,  whenever  the  price  is  not  paid,  and 
the  goods  not  actually  delivered.  Before  such  delivery,  it  is  in 
like  manner  in  the  power  of  the  vender  to  return  the  goods,  if 
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s™*  he  knows  he  cannot  pay  for  them.  In  fact,  the  right  of  the 
HuTOttiMs.  vendor  to  stop  in  transitu^  and  that  of  the  vendee  to  reject  the 
Nov.leTisio.  goods,  is  co-relative  ;  and  is  a  power  which  either  of  them  may 
exercise,  till  actual  delivery,  and  even  though  constroctive  de- 
livery has  taken  place.  BeWs  Commentaries  on  the  Bankrupt 
Law,  vol.  ii.  §  2,  p.  134.  The  case  of  Drake,  upon  the  pric- 
ciple  of  which  case  the  Lord  Ordinary  has  rested  his  judgment* 
is  much  stronger  than  the  present,  and  goes  farther  than  there 
is  any  occasion  to  go  here.  In  that  case,  the  bill  of  lading  was 
actually  indorsed  by  the  bankinipt  to  the  trustee  for  his  credi- 
tors, which,  by  the  common  rules  of  law,  is  an  unequivocal 
exercise  of  the  right  of  property  ;  but  which  was  found,  in  the 
circumstances  of  the  case,  insufiScient  to  transfer  the  property 
from  the  vendor. 

But  as  to  the  second  point, — From  the  facts  of  the  case,  it 
is  clear,  that,  on  account  of  the  delay  in  sending  the  letter  to 
Messrs.  Stein,  and  which  was  merely  accidental,  they  with  the 
utmost  diligence  could  not  have  transmitted  their  determina- 
tion before  the  sequestration  was  awarded.  Nor  is  this  indeed 
a  matter  of  the  smallest  consequence.  Till  the  price  is  paid, 
and  while  the  contract  is  incomplete,  the  right  of  rejection  on 
the  part  of  the  vendee  is  as  entire  as  that  of  the  vendor  to  stop 
in  transitu,  their  effects,  as  in  every  instance  of  co-relative  and 
coincident  rights,  being  the  same. 

Lord  President  Blair  observed, — The  puncheons  of  whisky 
arrived  at  Forfar  on  the  morning  of  the  8th  December;  and 
before  that  day,  Adam,  the  purchaser,  was  aware  of  his  bank- 
rupt situation,  and  that  it  was  impossible  for  him  either  to  pay 
the  price  or  proceed  with  his  trade.  Before  taking  the  goods 
into  his  cellar,  he  consulted  with  a  friend,  who  advised  him  to 
apply  for  a  sequestration,  and  to  return  the  goods,  which  was 
the  only  advice  that  an  honest  man  could  either  give  or  foUow. 
Accordingly,  the  goods  were  taken  into  the  cellar  cuslodiae 
causa,  without  any  intention  to  appropriate  them,  but  merely 
for  their  due  care  and  preservation.  Indeed,  in  the  circum- 
stances of  the  case,  it  might  be  doubted  whether,  even  if  the 
bankrupt  had  taken  them  into  his  possession  with  the  deliberate 
intention  of  making  them  his  own,  and  rendering  them  a  part 
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►f  the  bankrupt  estate,  such  a  transaction  might  not  have  been       ^^ 
educed  at  common  law  on  the  head  of  fraud.  HuTOHiaoji. 

Nov.Ilmsio. 
The  other  Judges  unanimously  concurred  in  this  opinion. 

And  (16th  November  1810)  the  Lords  adhered. 


Yhere  an  article  is  ordered  to  be  made^  and  hy  the  terms  of  the  con- 
tract instalments  of  the  price  are  to  he  paid  according  to  the  pro- 
gress of  the  work,  the  payment  of  the  first  instalment  appropriates 
the  article  to  the  orderer. 

SIMPSON  V.  DUNCANSON'S  CREDITORS. 

William  Simpson  emploj^ed  Duncanson  to  build  a  ship  for  Aug.  2, 1786. 
lim.  "sT 

The  materials  composing  the  hull  were  to  be  provided  by  Mor.  14204. 
^he  builder ;  but  the  employer  was  to  furnish  the  masts  and 
3ther  articles  necessary  for  completing  the  vessel,  and  the  price 
wvas  to  be  paid  in  three  different  portions ;  one,  at  laying  the 
keel  ;  another,  when  the  vessel  was  built  up  and  planked  to  the 
top  of  the  gunwale ;  and  the  remaining  sums  when  the  ship 
was  launched. 

After  receiving  payment  of  the  first  portion,  Duncanson,  the 
shipbuilder,  became  insolvent. 

The  factor  on  his  sequestrated  estate  insisted  that  the  ship, 
in  its  then  imperfect  state,  was  to  be  viewed  as  still  the  pro- 
perty of  the  bankrupt,  the  proceeds  of  which  were  to  be 
divided  amongst  his  creditors  in  general.  Mr.  Simpson,  on  the 
other  hand,  contended,  that  by  the  construction  of  the  vessel 
in  terms  of  the  contract,  it  became  his,  specificatione ;  the 
builder  being  to  be  considered  merely  as  a  mandatory,  who 
acquired,  not  to  himself,  but  to  his  constituent. 

The  determination  of  the  case  was  thought  by  the  Judges  to 
depend,  not  so  much  on  general  principles  of  law,  as  on  the 
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Simpson     special  terms  of  the  agreement.    By  these  the  employer  was  to 
DuMOAHsoH  8  pay  thc  price  in  different  portions.     Before  payment,  however, 
.^"*    he  had  a  right  to  see  the  work  so  far  properly  performed. 
Aug.  2,1786.  Thus,  as  the  builder  proceeded,  such  an  appropriation  took 
place,  as  prevented  his  creditors  from  attaching  the  ship  with- 
out refunding  the  sums  advanced. 

The  Lords  found  the  claim  of  Mr.  Simpson  to  be  preferable 
to  that  of  the  creditors  of  the  bankrupt. 


Where  an  article  is  sold  for  full  value,  there  is  an  implied  warrandice 
that  the  article  is  marketable,  and  fit  for  the  purpose  for  which  it  was 
sold,  and  the  seller  is  liable  for  any  latent  defect  altiiough  unknown 
to  him, 

I.— RALSTON  V,  ROBERTSON. 

June  16, 1761.  In  October  17j8,  Joseph  Ralston  was  sent  by  Mr.  Allan,  his 
"^  master,  to  a  fair  in  the  town  of  Ayr,  in  order  to  purchase  a 
M.  14238.  couple  of  horsGS  for  him.  He  there  met  with  Thomas  Robertson, 
the  defender,  who  sold  him  a  horse  for  £8,  10s.  sterling. 
The  price  was  immediately  paid,  and  the  horse  delivered ;  and 
the  pursuer  had  hardly  gone  thirty  yards  with  him  when  he 
discovered  that  the  horse  was  racked  or  slipt  in  the  back,  and 
had  also  a  blemish  in  one  of  his  eyes.  Upon  this  he  imme- 
diately insisted,  that  the  defender  should  take  back  the  horse 
and  repay  the  price. 

This  he  refused  to  do,  and  said,  that  the  horse  had  got  the 
rack  coming  over  from  Ireland  in  a  boat.  Upon  this  Ralston 
brought  a  process,  for  repetition  of  the  price  against  Robertson, 
before  the  Sheriff,  "  who  assoilzied  the  defender,  in  respect  it 
was  not  alleged  that  he  upheld  the  horse  to  be  sound  ;  and  as 
the  faults  alleged  were  not  hidden  or  concealed  faults.''  Soon 
after  this  the  horse  was  seized  and  condemned  by  a  sentence 
of  the  Justices  of  Peace  of  the  county  as  an  Irish  horse. 

Pleaded  for  Ralston  in  an  advocation. — That  the  defen- 
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ler  certainly  knew  of  the  fault,  as  appeared  from  his  saying     Ramioit 
hat  the  horse  had  been  racked  by  coming  over  in  a  boat ;  and   Robbbxmmi. 
herefore  it  was  an  act  of  fraud  in  him  to  sell  what  laboured  june"i^i76L 
inder  any  material  defect,  without  giving  the  least  hint  of  it  to 
he  buyer. 

But  whether  the  defender  knew  the  defects  the  horse  laboured 
inder  or  not,  the  action  for  repetition  of  the  price  was  well 
ounded.  It  is  implied  in  the  very  nature  of  every  bargain  of 
his  kind,  that  the  thing  bought  is  to  be  free  of  faults,  especially 
►f  such  faults  as  occur  in  the  present  case,  which  render  the 
hing  sold  altogether  useless,  and  which  no  man  would  have 
mrchased  if  he  had  known  of  the  faults  attending  it.  In  all 
ales  there  is  an  obligation  upon  the  vendor,  omne  vitium  ahesse ; 
.nd  it  is  founded  in  the  implied  warrandice  of  the  contract, 
hat  the  seller  is  to  make  up  to  the  buyer  the  loss  accruing  to 
lim  from  faults  which  were  unknown,  and  not  under  his  con* 
ideration  at  the  time  of  the  bargain. 

The  horse  appears  clearly  to  be  an  Irish  horse,  and  was  ac-. 
ordingly  seized  and  condemned  as  such  ;  and  therefore  the 
>ursuer,  who  was  ignorant  of  his  being  an  Irish  horse,  is  entitled 
ipon  the  impHed  warrandice  of  the  contract  to  repayment  of 
he  price  from  the  seller ;  more  especially  as  he  knew  him,  at 
he  time  of  the  bargain,  to  be  an  Irish  horse,  and  so  was  know- 
Qgly  versans  in  illicito. 

Pleaded  for  Robertson  the  Defender. — That  he  had 
nought  the  horse  at  the  public  market  only  a  very  little  while 
lefore  he  met  with  the  pursuer  :  That  he  never  oflFered  or  un- 
lertook  to  warrant  the  horse  as  free  from  faults ;  on  the  con- 
rary,  he  told  the  pursuer  expressly,  that  he  knew  nothing  about 
he  horse  but  what  he  saw,  and  could  not  venture  to  uphold 
dm,  as  he  had  not  had  him  five  minutes  in  his  possession  ;  so 
hat  it  was  evident  there  was  no  fraud  intended,  nor  any  art  or 
leceit  practised  upon  the  pursuer. 

If  the  seller  had  upheld  the  horse  as  sound,  he  would  have 
)een  liable  ex  contractu.  If  he  had  wilfully  deceived  or  imposed 
ipon  the  pursuer,  he  would  have  been  liable  ex  delicto.  But  as 
leither  of  these  was  the  case,  it  is  not  easy  to  see  upon  what 
>rinciple  of  law  repayment  of  the  price  can  be  demanded  after 
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Ralston     tho  bargain  was  completed  on  both  sides,  and  the  property  ab- 
RoBERTsoN.    soiutely  transferred. 

JnneleTiTGi.  ^'^th.  respect  to  tho  horse  being  condemned  as  an  Irish  horse, 
the  defender  did  not  warrant  the  horse  ;  and  therefore  cannot 
be  made  liable  on  the  imaginary  implied  warrandice  contended 
for  by  the  pursuer :  neither  is  it  easy  to  conceive  upon  what 
right  or  pretence  the  officers  of  the  revenue  could  seize  the 
horse  above  twenty  miles  irom  the  sea,  and  after  he  had  been 
so  long  in  the  country ;  nor  does  it  appear  in  what  shape  or 
upon  what  terms  he  is  said  to  be  condemned.  If  the  pursuer 
therefore  has  allowed  the  horse  to  be  taken  from  him  without 
any  good  reason,  he  has  himself  alone  to  blame,  and  the  defen- 
der cannot  be  made  liable  for  it. 

It  was  suggested  from  the  bench.  That  when  a  man  sells  a 
horse  for  full  value,  there  is  an  implied  warrandice,  both  of 
soundness  and  title,  nor  is  there  any  necessity  to  prove  the 
knowledge  of  the  seller. 

The  Lords  ''  found  the  defender  liable  to  the  pursuer  in  the 
price  of  the  hoi-se." 


II.— PATERSON  V.  DICKSON. 


Jan.  22, 1850.  William  Paterson,  drysalter,  Glasgow,  through  the  agency  of 
"g7        Duncan  M*Qown,  purchased  from  James  Dickson  a  quantity  of 

12  Duniop502.  from  125  to  135  tons  of  Ichaboe  guano,  at  the  price  of  £7,  os. 
per  ton.  This  bargain  was  constituted  by  letter  addressed  by 
Paterson  to  M*Gown,  and  handed  by  him  to  Dickson.  It  was 
farther  represented  verbally  to  the  purchaser,  through  M'Gown, 
as  being  an  excellent  parcel,  containing  from  nine  to  ten  per 
cent  of  ammonia,  and  that  it  had  been  imported  direct  from 
Ichaboe  to  the  Clyde.  Previous  to  the  purchase,  Paterson,  the 
purchaser,  and  M'Gown,  had  gone  to  the  store  where  the  guano 
was  deposited,  and  taken  a  sample  from  it     It  was  also  repre- 
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snted  to  the  purchaser  that  there  was  a  first-rate  analysis  of    Patbbson 

tie  guano,  which  was  then  in  the  hands  of  a  third  partj'',  but     Dickwin. 

^as  to  be  afterwards  produced  for  the  purchaser's  satisfaction,  jan.  22ri85a 

'he  purchaser  having  in  the  meantime,  upon  the  day  following 

lat  on  which  the  bargain  was  made,  proceeded  himself  to 

nalyze  a  portion  of  the  guano,  and  finding  the  results  different 

■ora  what  had  been  represented  to  hijn,  he  declined  to  accept 

le  bill  which  it  had  been  agreed  that  he  should  grant  for  the 

rice,  until  the  promised  analysis  was  produced,  with  satisfac- 

)ry  evidence  of  the  cargo  having  been  all  shipped  from  the 

land  of  Ichaboe.     It  subsequently  turned  out  that  there  were 

wo  analyses  for  the  parcel  of  guano,  one  of  them  being  of 

uano  of  good  quality,  and  the  other  of  a  very  inferior  descrip- 

on.     It  appeared  from  a  proof  which  was  led  in  the  Inferior 

Sourt,  that  the  guano  in  question  had  consisted  originally  of 

wo  parcels,  the  one  of  eighty  and  the  other  of  fifty  tons,  and 

hat  the  latter  parcel  had  come  to  Glasgow  from  Liverpool,  and 

he  two  parcels  had  been  mixed  together  at  a  store  in  which 

hey  were  lying. 

The  guano  wa«  subsequently  analyzed,  under  a  remit  from 
le  Sheriff-Substitute  of  Lanarkshire,  by  Dr.  Thomson  and  Pro- 
seer  Penney.  The  latter  stated  it  to  contain  2.25  per  cent,  of 
jady-forraed  ammonia,  and  that  it  was  not  pure  Ichaboe  guano. 
It  consisted  of  guano  with  a  very  considerable  admixture  of 
lips  and  fragments  of  wood,  coal-ashes,  sand,  and  earthy  and 
line  matters,  and  that  it  was  therefore  a  spurious  and  adul- 
rated  article.  The  report  by  Dr.  Thomson  was  to  a  similar 
Pect,  and  stated,  that  the  sample  analyzed  by  him  was  not 
^at  of  a  genuine  guano  either  from  the  Cape  of  Good  Hope 
^«i8t  or  from  Peru,  and  that  it  was  adulterated  to  the  extent 
'  at  least  seventeen  per  cent.  It  also  appeared  from  the  evi- 
^txce  of  Professor  Penney,  that  while  the  sample  examined  by 
ixi  contained  scarcely  three  per  cent,  of  formed  and  unformed 
^^monia,  the  quantity  usually  found  in  first-rate  Ichaboe  guano 
818  from  twelve  to  thirteen  per  cent.,  and  the  quantity  found 

average  parcels  was  eight  per  cent. 

Several  merchants  were  adduced  as  witnesses  for  the  pursuer, 
bo  stated  that  they  considered  the  parcel  in  question  to  be 
'haboe  guano. 

VOL.  II.  '^  F 
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Patbrson         Dickson  brought  an  action  before  the  Sheriff-Court  of  Lanark- 

DicKsoN.     shire  for  the  price. 
Jan-^ilsw.      The  Sheriff  having  decerned  in  terms  of  the  conclusions  of 
the  libel,  (alteringthe  judgment  of  the  Sheriff-Substitute,)  Pater- 
son  presented  a  note  of  advocation. 

Lord  Ivory,  Ordinary,  pronounced  this  interlocutor: — "  Hav- 
ing heard  counsel  for  the  parties,  and  considered  the  closed 
record,  productions,  proof,  particularly  the  reports  of  Dre. 
Penney  and  Thomson,  and  whole  process, — Advocates  the  cause, 
and  recalls  the  judgment  submitted  to  reviev^  :  Finds  that  the 
sale  libelled  \vs,s  per  expressum  a  sale  of  Ichaboe  guano,  by  which 
description  both  parties  must  be  held  to  have  had  in  view 
(whatever  its  quality  or  otherwise)  genuine  guano,  imported 
from  the  island  of  Ichaboe  ;  but  finds  it  proved  that  the  article 
tendered  for  delivery  by  the  pursuer  was  not,  or  at  all  events 
was  not  wholly,  genuine  Ichaboe  guano,  but,  on  the  contrary, 
was  a  mixed  and  spurious  article,  to  a  certain  considerable 
extent  adulterated  with  substances  which  were  not  guano  at 
all :  Therefore,  finds  that  the  defender  was  not  bound  to  receive 
or  to  pay  for  the  article  thus  tendered,  as  duly  implementing 
the  conditions  of  his  contract ;  and,  in  respect  thereof,  sustains 
his  defences,  assoilzies  him  simpliciter,  and  decerns  :  Finds  him 
entitled  to  expenses  in  this  Court  and  the  Court  below." 

Dickson  reclaimed. 

Lord  Justice-Clerk. — I  am  willing  to  take  this  case  as  it 
appears  on  the  letters,  simply  as  a  bargain  for  so  many  tons  of 
"  Ichaboe  guano,"  at  the  price  of  £7,  5s.  per  ton  ;  although  at 
the  same  time  I  by  no  means  think  that  the  defender,  were  it 
necessary  for  his  case,  ought  to  be  cut  out  of  the  benefit  of 
M'Gown's  evidence  as  to  what  passed  between  the  parties. 

There  seems  of  late  years  to  have  been  an  attempt  to  get  rid 
of  the  rule  of  our  law  as  to  the  guarantee  on  the  part  of  the 
seller,  of  the  quality  of  the  article  sold  by  him.  I  have  always 
held  it  to  be  a  rule  of  the  law  of  Scotland,  that  when  an  article 
is  sold  at  a  good  market  price,  this  implies  a  warranty  on  the 
seller's  part  that  it  is  of  good  quality,  or  of  the  best  quality, 
according  to  the  price  and  the  circumstances  of  the  sale.    This 
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is  an  important  feature  of  the  law  of  Scotland,  and  one  in  which     Pateiwow 
it  is  favourably  distinguished  from  that  of  England  ;  and  I  see     Diomok. 
that  in  a  late  case  in  the  Court  of  Queen's  Bench,  it  was  re-  jaii.^86( 
gretted  that  no  such  doctrine  obtained  in  England. 

Now  this  was  a  sale  of  Ichaboe  guano  ;  this  was  the  commo- 
dity that  was  sold.  When  you  purchase  Ichaboe  guano,  you 
are  entitled  to  get  an  article  containing  the  properties  which 
peculiarly  distinguish  it  from  other  manures,  and  an  article 
corresponding  in  quality  to  the  price  you  pay  for  it.  You  are 
not  purchasing  common  stable  manure ;  you  are  purchasing 
guano,  and  that  description  of  it  known  as  guano  from  Ichaboe. 
In  this  case,  although  the  mixing  appears  to  have  been  done 
before  the  article  came  into  the  pursuer's  possession,  yet  he  was 
aware  of  it.  There  had  been  originally  two  parcels,  one  of 
which  only  was  genuine  Ichaboe  guano,  and  the  bad  was  mixed 
with  the  good  to  make  both  pass  as  a  first-rate  article.  This, 
it  is  said,  is  a  common  practice  in  the  trade.  So  we  were  told 
also,  in  the  trial  of  Bannatj/ne,  the  case  as  to  the  adulteration 
of  the  oatmeal.  It  was  then  said  that  oatmeal,  mixed  up  with 
thirds  of  wheat  and  barley,  and  other  things,  was  known  and 
passed  in  the  trade  as  oatmeal.  The  plea  is  something  similar 
in  this  case.  Here  an  adulterated  article  is  mixed  up,  and  the 
price  of  good  Ichaboe  guano  is  asked  for  it ;  and  we  are  told 
that  an  article  such  as  this  passed  in  the  trade  as  Ichaboe 
guano.  It  is  not  of  any  consequence  how  the  adulteration  has 
taken  place.  Although  it  is  quite  obvious  that  it  was  purposely 
done  by  some  one,  it  does  not  appear  that  it  was  done  by  the 
pursuer.  It  is  very  possible  that  the  coal-ashes,  &c.,  that  were 
found  in  it,  might  have  come  from  the  fires  of  the  sailors  who 
were  living  on  the  island,  and  who  may  have  chosen  to  mix 
these  substances  with  the  guano  to  swell  its  bulk  ;  but  this  can- 
not relieve  the  pursuer.  He  was  bound  to  see  that  he  sold 
good  Ichaboe  guano,  and  it  is  plain  that  a  most  inferior  article 
was  tendered  to  the  defender,  with  the  knowledge  of  the  seller. 

It  is  to  be  observed  also,  that  the  objection  was  here  taken 
tempestivd.  The  day  after  the  bargain  was  completed,  the  de- 
fender, having  been  led  to  suspect,  from  his  own  analysis,  that 
something  was  wrong,  wrote,  refusing  to  close  the  transaction 
till  the  promised  analyses  were  produced. 
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Patbbson  Lord  Moncrbipp. — I  am  of  the  same  opinion.  I  concur  in 
Dickson,  the  law  as  laid  down  by  your  Lordship,  that  a  sale  of  an  article 
Jan.  2271860.  ^^  t^®  highest  market  price  implies  a  warranty  that  the  article 
is  of  the  best  quality.  Now  there  is  here  evidence  that  the 
guano  was  mixed  up  of  two  parcels,  one  of  them  probably  pure, 
and  the  other  very  much  adulterated.  Professor  Penney  and 
Dr.  Thomson  both  say  the  same  thing,  that  the  sample  examined 
by  them  was  not  of  pure  Ichaboe  guano.  In  these  circum- 
stances, I  think  the  judgments  of  the  Lord  Ordinary  and  the 
Sheriff-Substitute  are  right,  and  am  for  adhering. 

Lord  Cockburn. — I  am  of  the  same  opinion. 

The  Court  then  adhered. 


The  case  of  Ralston  v.  Rohh^ 
July  9,  1808,  was  an  action  for 
the  price  of  a  horse,  and  the  de- 
fence was,  that  the  horse  was  un- 
sound in  consequence  of  being 
affected  with  the  disoiise  in  its  feet 
called  the  running  thrush.  The 
Lord  Ordinary  pronounced  the 
following  interlocutor, — "  Finds  it 
proved  that  the  grey  horse  had 
rimning  thrushes  in  his  feet,  par- 
ticularly in  the  far  fore-foot,  at 
the  time  when  he  was  sold  by  the 
pursuer  Ralston  to  the  defender 
Robb:  Finds,  that  the  disease 
called  nmning  thrushes,  although 
capable  of  being  cured,  and  some- 
times easily  and  speedily  cured, 
does  at  the  time  render  a  horse 
unfit  for  travelling  on  the  high 
road  ;  therefore,  without  pretend- 
ing to  understand  whether  such  a 
horse  can  be  considered  as  a  sound 


horse,  finds  that  a  horse  whidi 
cannot  travel  on  the  high  road  ig 
not  a  marketable  commodity,  fit 
for  the  purpose  for  which  he  is 
intended :  Finds,  that  every  seller 
is  bound  in  law  to  warrant  that 
his  goods  are  marketable,  fit  for 
the  immediate  use  for  which  ther 
are  usually  intended :  Finds,  that 
the  circumstance  proved  that  the 
defender  Robb  did  employ  the  far- 
rier Kinnell  to  examine  the  horse 
at  the  time  of  the  bargain,  is  not 
relevant;  as  any  such  examination 
by  a  purchaser  either  of  horses,  or 
of  any  other  commodity,  does  not 
prevent  his  claim  of  warrandice 
against  the  seller,  that  his  goods 
shall  be  marketable,  and  fit  for 
sale,  unless  warrandice  be  express- 
ly waived ;  therefore  assoilzies  the 
defender,  and  decerns."  To  this 
interlocutor   the   Court   adhered. 
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me  of  the  Judges  were  of  opi- 
,  that  a  running  thrush  in  its 
r  stage,  and  in  its  mildest  and 
:  innocent  form,  and  where  it 
not  produce  actual  lameness, 
not,  in  the  contemplation  of 
render  a  horse  unsound ;  and 
it  to  be  numbered  among  those 
iter  and  more  immaterial  im- 
jctions  of  which  the  conceal- 
t  did  not  void  the  sale,  and  to 
h  warrandice  did  not  apply, 
lajority  of  the  Judges,  how- 
were  of  a  different  opinion, 
•ted  the  principles  of  which 
interlocutor  of  the  Lord  Or- 
ry  contains  a  summary,  and 
rved — Under  the  warrandice 
e  sale,  whether  derived  from 
payment  of  the  market  price 
sound  and  unblemished  horse, 
om  the  express  stipulation  of 
parties,  the  purchaser  is  en- 
1  to  have  a  horse  immediately 
r  its  purpose.  He  is  not  un- 
ood  in  law  to  go  to  market 
the  view  of  purchasing  a 
nodity  of  which  he  cannot 
the  immediate  use, — which 
require  a  course  of  medicine 
care  to  render  it  fit  for  its 
ose, — and  which  demands  the 
>ition  of  more  than  ordinary 
and  expense  to  preserve  it  in 
ite  of  usefulness,  or  perhaps 
utterly  perishing.  If,  as  al- 
I  by  the  pursuer,  the  disease 
insignificant  as  to  produce 
loonvenience,  or  lameness,  the 
nimication  of  the  fact  to  the 
laser  will  not  reduce  the  i)rice 


of  the  commodity  in  the  market. 
If,  on  the  other  hand,  it  is  a  dis- 
ease which,  being  known,  dimi- 
nishes the  value  and  consequently 
the  price,  which  is  intimately  and 
necessarily  connected  with  lame- 
ness, of  which  a  course  of  medicine 
and  attention  is  required  to  ac- 
complish the  cure,  and  extraordi- 
nary skill  to  prevent  the  recurrence 
— the  concealment  of  it  must  and 
ought  to  void  the  sale.  The  pe- 
culiar principles  of  concealment 
which  are  vulgarly  believed  to 
obtain  in  transactions  in  the  trade 
of  horses,  cannot  receive  any  sanc- 
tion in  a  Court  of  Justice.  If 
such  are  really  admitted  and  acted 
upon,  they  ought  to  be  reprobated. 
The  legal  warrandice  in  the  pur- 
chase of  a  horse  must  have  the 
same  extent  as  in  the  purchase  of 
any  other  commodity,  and  cannot 
be  cut  down  by  distinctions  which 
are  more  nice  than  honest.  The 
prevention  or  abolition  of  conceal- 
ments may  tend  in  no  slight  degree 
to  increase  or  restore  the  respecta- 
bilitj^  of  that  department  of  trade. 
Running  thrushes  are  a  disease 
which,  whether  considered  as  aris- 
ing from  a  local  injury  or  from  a 
vicious  habit,  it  required  a  certain 
degree  of  extraordinary  care  to 
prevent,  alleviate,  or  remove ;  and 
wliile  the  disorder  existed,  the 
soundness  of  the  animal,  or  its 
freedom  from  lameness,  could  not 
be  depended  upon  for  a  day  or  an 
hour." 
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Where  a  purchaser  is  not  in  a  position  to  examine  the  artide  sold, 
there  is  an  implied  warrandice  against  material  defects. 

DUTHIE  V.  CARNEGIE. 

Jan.  21, 1816.      In  the  month  of  June  1811,  Mr.  Carnegie  purchased  from 
"^        Mr.  Duthie  one-eighth  share  of  the  brigantine  Medea,  of  Aber- 
F.  c.  162.     deen,  at  the  price  of  £400  sterling. 

At  the  time  when  the  transaction  was  entered  into,  the 
vessel  was  chartered,  on,  and  was  performing  a  voyage  to 
Quebec,  for  a  cargo  of  timber  to  Aberdeen,  or  some  other 
British  port.  Within  a  few  days  of  leaving  the  harbour  of 
Aberdeen,  the  Medea  had  been  obliged  to  put  into  the  port  of 
Stromness  in  a  leaky  condition.  The  vessel  sailed  again,  and 
arrived  at  Quebec,  and  afler  taking  in  part  of  the  cargo  at 
Montreal,  again  returned  to  Quebec  on  the  20th  July,  when 
the  loading  was  completed.  On  the  14th  August,  immediately 
after  leaving  Quebec  on  her  homeward  voyage  to  Aberdeen,  it 
was  discovered  that  she  was  making  a  good  deal  of  water,  in 
consequence  of  which  the  master  returned  into  the  harboiu-  and 
got  a  survey  made.  The  surveyors  gave  it  as  their  oi)inion, 
that  repairs  were  necessary  to  enable  her  to  proceed  on  her 
homeward  voyage  to  Aberdeen  ;  in  consequence  of  which,  she 
w^as  sheathed  and  otherwise  repaired  at  Quebec,  and  finally  left 
that  port  on  the  13th  October,  on  her  homeward  voyage.  In 
the  course  of  the  voyage  she  was  driven  ashore,  and  stranded 
on  the  island  of  South  Uist  on  the  23d  November  1811. 

Mr.  Carnegie  brought  an  action  of  reduction  of  the  contract 
of  vendition  before  the  Judge- Admiral, — 1st,  On  the  ground 
that  the  sale  had  not  been  effectually  completed  prior  to  the 
24th  of  June,  the  date  of  the  said  vendition ;  and,  2dlif,  That 
a  concealment  of  material  defects  in  the  vessel  had  been  frau- 
dulently made  by  Mr.  Duthie.  In  his  pleadings  in  the  Ad- 
miralty Court,  he  founded  on  various  letters  which,  he  saiJ. 
shewed  the  situation  of  the  vessel,  and  had  not  been  duly  com- 
municated to  him  ;  and  the  Judge-Admiral  having  advised  this 
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petition,  16th  July  1812,  with  "the  copy  of  several  letters      Duth«  | 
from  the  master  of  the  Medea,  produced  with  the  petition,    CAiixiEGii. 
appoints  this  petition  to  be  answered,  and  desires  the  respon-  j^^.  iTlsi 
dent  to  advert  to  the  point  of  law,  whether,  on  the  supposition 
of  the  facts  in  the  said  letters  being  true,  these  facts  would  be 
sufficient  to  annul  the  vendition,  and  to  explain  what  was  the 
meaning  and  extent  of  the  absolute  warrandice  contained  in 
the  vendition." 

This  interlocutor  was  afterwards  pronounced  (11th  Novem- 
ber 1813)  : — "  The  Judge- Admiral  having  resumed  considera- 
tion of  this  process,  and  advised  the  same,  with  the  proof 
adduced  by  the  defender,  and  the  proof  led  by  the  pursuer, 
finds  it  proved  and  admitted  on  all  hands,  that,  after  the  Medea 
sailed  from  Aberdeen,  she  became  leaky,  and  put  into  Strom- 
ness  for  repair,  which  situation  was  notified  and  explained  by 
her  captain,  while  at  Stromness,  to  the  defender  by  letters, 
whereby  there  was  an  essential  defect  in  the  vessel,  which,  to 
its  full  extent,  was  known  by  the  defender,  and  which  the  pur- 
suer could  not  have  access  to  know,  unless  by  the  defender 
communicating  to  him  the  captain's  letters,  or  their  full  and 
true  import :  Finds,  therefore,  that  it  was  the  defender's  duty, 
when  he  bargained  with  the  pursuer  for  a  share  of  the  Medea, 
to  shew  the  said  letters,  or  explain  their  import,  before  he  con- 
cluded the  contract  of  sale,  otherwise  he  was  taking  an  undue 
and  unjustifiable  advantage  of  the  pursuer  :  Finds  no  sufficient 
evidence  that  the  defender  performed  this  duty.  Therefore,  as 
the  defender  is  proved  to  have  known  the  defect  of  the  Medea, 
and  has  failed  to  prove  that  he  shewed  to  the  pursuer  the  cap- 
tain's letters  from  Stromness,  or  communicated  their  full  import, 
sustains  the  reasons  of  reduction,  decerns  against  the  defender 
for  repetition  of  the  price  paid  by  the  pursuer  for  the  eighth 
share  of  the  said  vessel,  with  interest,  as  libelled ;  and  finds 
him  liable  in  expenses,  of  which  allows  an  account  to  be 
put  in." 

Mr.  Duthie  then  brought  an  action  of  reduction  reductive, 
and  Lord  Pitmilly,  (14th  June  1814,)  "  In  respect  the  bar- 
gain of  sale  between  the  parties  was  concluded  when  the  Medea 
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DuTHjR  ^as  at  sea,  and  at  the  time  of  the  sale,  the  ship,  although  the 
CAWiEGiK.  shares  of  her  held  by  the  pursuer  were  insured,  had  latent 
Jan.  2171816.  faults,  which  rendered  her  not  sea-worthy  ;  and  also,  in 
respect  the  pursuer  has  failed  to  prove  that  he  communicated 
to  the  defender,  before  the  vendition  was  executed,  the  im- 
portant information  with  regard  to  the  state  and  condition  of 
the  vessel,  which  he  had  previously  received  from  the  captain 
at  Stromness,  sustains  the  defences,  assoilzies  the  defender,  and 
decerns." 

The  case  then  came  before  the  Inner-House  by  petition  and 
answers. 

The  facts  of  the  case  were  minute  and  circumstantial,  and 
it  is  not  necessary  to  notice  them  farther  than  has  been  done 
in  the  narrative  and  interlocutors  quoted.  The  Court  agreed 
in  opinion,  with  regard  to  them,  with  the  Judge- Admiral  and 
Lord  Ordinary. 

On  the  law,  the  pursuer  argued  : — A  purchaser  ought  to  in- 
quire for  himself,  and  must  take  his  chance  of  everything  but 
fraud,  or  absolute  unfitness  of  the  article  for  the  end  proposed ; 
Ersk,  iii.  3,  9,  and  10.  The  defect  must  be  radical  and  enor- 
mous to  warrant  a  reduction  ;  Dict.^  vol.  ii.  p.  357 ;  Kincaid 
V.  Dickson,  15th  December  1808.  But  there  was  no  such 
radical  defect  in  this  case,  which  is  clearly  proved  by  her  hav- 
ing made  out  her  outward  voyage  in  safety,  and  even  reached 
Scotland  on  her  way  home  ;  and  therefore  if,  as  is  not  the 
fact,  the  whole  circumstances  had  not  been  disclosed,  there  is 
no  blame  attachable  to  the  pursuer ;  Bluckdoney  b.  iii.  c.  9  ; 
Bullei\  pp.  30  and  31  ;  1  Darwin,  176,  fol.  7;  Salk.  211; 
Scdk.  21  ;  Espinasse,  vol.  ii.  pp.  629,  630,  and  632  ;  2  RoU. 
Rep.  5  ;  Comyn  on  Contracts,  vol.  ii.  pp.  265,  633,  274,  273; 
Peakes  Cases,  N.,  p.  115. 

Answered  : — An  implied  obligation  and  warrandice  that  the 
subject  sold  shall  be  fit  for  the  purpose  for  which  it  was  sold, 
forms  part  of  every  contract  of  sale  ;  1  Stair^  9,  10,  and  11 ; 
1  Stair,  10,  15  ;  1  Bankton,  19,  2  ;  3  Ersk.  3,  10  ;  WeUwood 
v.  Gray,  16th  February  1681  ;  Ralston  v.  Robertson,  16th  June 
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1761  :  Lindsay  v.  Wikon,  1771  ;  Brown  v.  Lawrie,  16th  June      duthk 
1791 ;  Durie  v.  Oswald,  29th  June  1791  ;  Brown  v.  GiUeor^    Caexbqm. 
9th  July  1791  ;  Ralston  v.  Robb,  9th  July  1808  ;   Hoggers-  jan.liTisis. 
worth  V.  Hamilton,  6th  January  1665  ;  Alston  v.  Orr,  1st  July 
1768  ;  Brisbane,  28th  November  1684  ;  Baird  v.  Pagan,  14th 
December  1765;    Dickson   and   Company  v.   Kincaid,    15th 
December  1808  ;  ioW  arw/  Fennel  v.  Macmillan,  21st  June 
1809;  MacheUar  v.  Henderson  and  Others,  15th  November 
1810. 

The  Court,  21st  January  1815,  adhered. 


Where  the  article  sold  has  been  seen  and  examined  by  the  purchaser, 
and  the  defect  is  not  latent,  the  maxim,  caveat  emptor,  applies,  and 
once  approved,  the  article  is  held  unexceptionable,  unless  fraud  is 
proved  against  the  seller. 

MUIL  V.  GIBB.  • 

The  respondent  Gibb,  farmer  at  Shells,  in  the  neighbour^  June27, 1840 
hood  of  Aberdeen,  raised  action  before  the  Sheriff  of  Aber-         s. 
deenshire   against  the  advocator   Muil,   baker   in  Aberdeen,     2  d.  1227. 
alleging  that,  on  the  9th  April  1836,  he  had  sold  to  Muil  per- 
sonally, at  his  farm  of  Sheils,  a  quantity  of  wheat,  amounting 
to  twenty-six  quarters,  deliverable  as  thrashed  out  and  dressed ; 
and  that  upon  part  of  this  wheat  being  thereafter  sent  to 
Aberdeen  to  be  dehvered,  Muil  had  objected  to  it,  and  refused 
to  take  delivery ;  and  concluding  to  have  Muil  ordained  to 
receive  the  wheat,  and  make  payment  of  the  price  of  the  whole 
quantity  sold. 

In  defence,  Muil  admitted  having  on  the  day  in  question 
purchased  a  quantity  of  wheat  from  Gibb,  but  alleged,  at  all 
events  as  to  part  of  the  wheat,  that  he  had  bought  it  by  sample 
and  not  by  bulk,  and  that  it  had  been  expressly  agreed  that 
the  whole  of  the  wheat  should  be  properly  dressed  before  de- 
livery, which  had  not,  in  fact,  been  done;   that  the  wheat 


826  CONTRACT  OF  SALE. 

MuiL  which  had  been  sent  to  Aberdeen  emitted  a  strong  effluvia, 
GiBB.  and  was  useless  and  good  for  nothing  ;  and  craving  that  a 
June^i840.  remit  should  be  made  to  inspect  the  same,  and  to  report  as  to 
its  state. 

A  proof  having  been  allowed,  it  appeared  that,  on  the  after- 
noon of  the  9th  April  1836,  Muil  and  his  brother-in-law 
(Emslie)  came  to  Gibb's  farm  of  Sheils,  and  purchased  from 
him  the  whole  wheat  of  the  preceding  crop,  of  which  part  was 
lying  thrashed  out  in  a  loft,  another  parcel  was  lying  in  a  room 
in  the  house,  and  the  remainder  was  in  stack  in  the  stackyard ; 
that  Muil,  Emslie,  and  Gibb,  came  to  a  bam  adjoining  the  loft 
where  the  wheat  was  lying,  and  Muil  was  asked  by  Gibb  to  go 
in  and  satisfy  himself  as  to  the  wheat,  which  he  did  not  do, 
but  looked  at  a  sample  brought  by  Gibb  from  the  loft,  observ- 
ing that  there  was  some  corn  and  pickles  of  sprouted  wheat  in 
it ;  that  these  parties  afterwards  went  into  the  house  and 
examined  the  wheat  which  was  lying  in  the  room,  and  then 
went  to  the  stackyard  and  saw  the  wheat  in  stack ;  that  Gibb 
undertook  to  "  dress"  the  wheat  properly,  and  to  Muil's  satis- 
faction, before  delivering  it,  and  Muil  then  oflfered  a  price  for 
the  wheat  per  quarter  according  to  the  weight,  two  guineas 
being  the  average,  which  price  was  accepted  by  Gibb  ;  that 
two  parcels  of  the  thrashed  wheat  were,  on  the  1 9th  and  29tb 
April  following,  sent  to  Aberdeen,  having  been  previouslj 
turned  and  put  through  the  fanners  and  sacked,  the  weather 
being  then  very  wet ;  that  the  barn  below  the  loft  where  the 
wheat  lay  communicated  by  two  apertures  with  a  byre  where 
animals  were  kept ;  that  the  wheat  taken  to  Aberdeen  when 
examined  was  found  to  have  contracted  a  strong  and  offensive 
smell,  which  was  not  observed  by  the  parties  present  at  the 
time  of  the  sale,  and  to  be  of  inferior  quality. 

The  Sheriff-Substitute,  holding  that  the  sale  was  a  sale  bv 
bulk  and  not  by  sample,  found  "  that  the  bargain  for  the  wheat 
in  question  was  concluded  at  the  pursuer's  farm,  and  that  the 
deterioration  which  the  wheat  appeared  to  have  sustained, 
after  having  been  bought,  was  not  occasioned  by  any  culpable 
conduct  on  the  part  of  the  pursuer,  and  therefore  decerned 
against  the  defender  for  the  price  of  the  wheat,"  with  expenses. 

To  this  judgment  the  Sheriff  adhered. 
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Muil  then  brought  an  advocation,  in  which  he  pleaded  : —        Muil 
As  to  the  wheat  in  the  loft,  there  was  no  fair  or  legal  sale,  the        Gibb. 
latent  though  existing  defects  of  the  grain  occasioned  by  the  junelri  1840 
situation  in  which  it  had  been  placed,  contiguous  to  the  byre, 
being  concealed  from  the  purchaser,  although  entering  mate- 
rially into  the  validity  of  the  contract,  and  rendering  the  wheat 
unmarketable. 

It  was  an  essential  and  suspensive  condition  of  the  sale,  that 
the  whole  wheat  sold  should,  before  delivery,  be  properly 
dressed,  and  the  wheat  not  being  so  dressed  in  point  of  fact, 
and  not  being  in  a  finished  and  deliverable  state,  the  bargain 
was  not  completed,  and  the  advocator  was  entitled  to  reject 
the  grain  and  hold  the  contract  at  an  end  ;  the  law  being  clear, 
that  the  fact  of  anything  remaining  to  be  done  suspends  the 
completion  of  the  contract  and  the  passing  of  the  risk. 

Lord  Cuninghame,  Ordinary,  pronounced  the  following  in- 
terlocutor : — "  Finds  it  proved,  that  the  defender,  on  9th  April 
1836,  came  to  the  pursuer's  farm-steading  and  purchased  the 
whole  of  his  wheat  of  the  preceding  crop,  at  the  average  price 
afterwards  calculated  and  decerned  for  by  the  Sheriflf :  Finds, 
that  this  was  not  a  purchase  by  sample,  but  by  bulk,  and  on 
actual  inspection  of  the  wheat,  both  thrashed  and  unthrashed, 
as  it  lay  in  the  granary,  in  the  house,  and  stackyard  of  the 
pursuer :  Finds,  that  seven  quarteis  of  the  said  wheat,  being 
that  deposited  in  the  pursuer's  said  granary  or  loft,  were  sent 
to  the  defender  on  the  19th  of  Apfil  1836,  in  t^ms  of  his  own 
letter  to  the  pursuer,  written  on  the  preceding  day,  and  that 
the  defender,  on  the  following  day  (20th  April)  objected  to  the 
said  wheat  as  not  conform  to  sample,  and  soon  afterwards 
deposited  the  same  in  the  weigh-house  of  Aberdeen,  then  held 
in  lease  by  himself:  Finds  that,  on  the  29th  day  of  April 
1836,  the  pursuer  tendered  to  the  defender  three  quarters  more 
of  the  said  wheat,  being  that  lying,  as  before  specified,  in  the 
defender's  dwelling-house,  and  the  defender  having  reftised  to 
receive  the  same,  it  was  deposited  by  the  pursuer  in  the  house 
of  William  Hampton,  in  Aberdeen,  which  deposit  was  well 
known  to  the  defender  :  Finds  no  fraud  or  deceit  alleged  to 
have  been  practised  by  the  pursuer  in  selling  the  said  wheat ; 
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^^^^  and  finds,  that  the  defender  has  totally  failed  to  prove,  in  such 
GiBB.  a  manner  as  was  competent  to  him,  or  by  any  satisfactory  evi- 
Juiic^i840.  dence,  that  the  wheat  delivered  and  tendered  to  him  as  afore- 
said, on  the  19th  and  29th  April  1836,  was  different  either  in 
bulk  or  quality  from  that  which  he  had  specifically  purchased 
on  the  9th  of  April ;  but  that  it  is,  on  the  contrary,  proved 
that  the  wheat  delivered  and  tendered  as  aforesaid  was  the 
identical  wheat  purchased  by  the  defender,  and  that  the  pm^ 
suer's  servant  took  all  due  care  of  it  during  the  shorts  inteiral 
that  elapsed  between  the  date  of  the  purchase  and  the  trans- 
mission of  the  grain  to  Aberdeen  :  Finds,  that  the  remainder 
of  the  wheat  was  thrashed  by  the  pursuer  in  or  about  the 
month  of  June  1836,  and  that  the  defender  unaccountably 
refused  to  receive  the  same :  Finds  that,  although  the  present 
action  came  into  the  Inferior  Court  in  June  1836,  and  though 
the  pursuer  proposed,  in  September  1836,  that  the  whole  wheat 
should  then  be  sold,  and  the  proceeds  thereof  consigned,  to 
abide  the  issue  of  the  suit,  the  defender  unreasonably  and  im- 
properly refused  to  consent  thereto  ;  in  consequence  of  which 
the  wheat  was  not  sold  till  the  months  of  May  and  November 
1837,  when  it  must  have  been  greatly  <ieteriorated  by  its  mode 
of  keeping  for  nearly  eighteen  months  after  it  was  thrashed. 
On  these  grounds,  Finds  that  the  defender  has  failed  to  establish 
any  legal  ground  to  justify  him  in  refusing  payment  of  the 
price  of  the  said  wheat :  Therefore  adheres  to  the  interlocutor 
complained  of,  repels  the  reasons  of  advocation,  and  remits  the 
catise  to  the  Sheriff,  simpliciter,  and  decerns  :  Finds  expenses 
due." 

In  a  Note  his  Lordship  observed, — "  As  this  is  a  case  in 
which  a  parole  proof  has  been  led  in  the  Inferior  Court,  it  vras 
necessary  for  the  Lord  Ordinary,  in  terms  of  the  Statute,  to  set 
forth  in  specific  findings  what  he  conceives  to  be  the  import  of 
the  proof,  as  those  are  final,  if  confirmed  by  the  Court.  If 
these  be  correct,  it  is  supposed  there  can  be  little  doubt  as  to 
the  conclusions  in  point  of  law,  which  must  follow  from  the 
facts  as  so  ascertained. 

"  In  particular,  the  leading  fact  on  which  the  Lord  Ordinary 
proceeds,  appears  to  him  to  be  proved  beyond  all  controversy, 
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riz.,  that  this  was  a  sale  by  bulk,  and  not  by  sample.     On  that        Muu. 
point  the  evidence  of  George  Emslie,  the  defender's  brother-in-       Qas. 
law,  (apparently  a  very  candid  witness,)  is  quite  decisive.    He,  june'2ri84a 
Fis  well  as  other  witnesses,  bring  the  defender  to  the  pursuer's 
premises  to  inspect  the  wheat;  and  Emslie  proves,  not  only 
that  the  defender  ascended  the  stairs  of  the  granary  loft,  and 
^t  as  much  out  of  the  stack  as  he  desired  to  look  at,  but  that 
the  parties  afterwards  proceeded  to  the  room,  and  saw  three 
quarters  of  the  wheat  spread  out  there,  and  then  went  to  the 
stackyard  and  saw  the  unthrashed  sheaves  in  stack.     If  ever 
there  was  a  sale  by  bulk,  therefore,  in  the  world,  this  appears 
to  be  one. 

"  Perhaps  thei  Sheriff-Substitute  has  gone  rather  too  far  in 
holding  that  the  wheat,  when  purchased  on  the  pursuer's  pre- 
mises to  be  delivered  by  him  at  Aberdeen,  remained  after  the 
bargain  to  all  effects  at  the  risk  of  the  defender.  That  is  a 
question  of  circumstances,  which  the  Lord  Ordinary  has  not 
thought  it  necessary  to  enter  into.  When  grain  is  bought  to 
be  delivered  at  a  distance,  it  is  clear  that  there  are  certain 
risks  which  still  lie  upon  the  seller,  unless  the  purchaser  refuses, 
for  an  unreasonable  length  of  time,  to  take  delivery  of  the 
grain.  But  this  at  least  seems  clear,  that  when  grain  or  any 
commodity  is  bought  specifically  in  bulk,  after  full  inspection 
by  the  buyer,  the  onus  of  proof  lies  on  the  latter  to  shew  that 
the  article  is  either  different  from,  or  has  been  grossly  misused 
by  the  seller  as  custodier,  subsequent  to  the  sale.  But  the 
Lord  Ordinary  can  find  no  such  proof  in  the  present  case. 

"  The  defender's  theofy  seems  to  be,  that  the  wheat  in  the 
loft  caught  an  offensive  smell  from  the  breaths  of  the  cattle  in 
a  byre  which  was  contiguous  to  the  cart-shed  ;  but  this  appears 
very  improbable,  for  the  loft  was  not  above  the  byre — it  was 
above  the  cart-shed,  and  separated  by  a  stone  wall  from  the 
byre  loft.  There  were  no  doubt  a  few  feeding  boles  or  holes, 
for  throwing  in  turnips  to  the  cattle,  in  the  wall  on  the  ground 
story  between  the  cart-shed  and  the  byre ;  but  as  that  shed 
was  open,  having  no  wall  or  door  in  front,  it  seems  very  im- 
probable that  any  effluvia  so  strong  as  to  affect  grain  could 
Euscend  to  the  loft  of  a  cart-shed  so  exposed.  But  separately, 
and  more  particularly,  if  the   grain  in  this   loft   really  was 
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MuiL  affected  by  any  noxious  smell  when  delivered  at  Aberdeen,  the 
GiBB.  evidence  goes  clearly  to  prove  that  this  injury  could  not  pos- 
JnnelzTiwo.  ^^^'j  ^^^®  come  over  the  grain  in  the  very  short  interval 
between  the  day  of  inspection  and  sale,  and  the  day  of  deUvenr. 
For  the  wheat  in  the  loft  was  thrashed  early  in  the  winter,  and 
was  lying  there  at  Martinmas  1835.  See  the  evidence  <rf 
Alexander  McLean,  at  the  commencement  of  his  deposition, 
and  George  Emslie,  who  depones  that  he  saw  the  wheat  lying 
in  the  loft  on  the  night  of  a  ball  given  in  the  barn  in  the  course 
of  the  winter,  or  early  in  spring  1836.  If  the  wheat,  therefore, 
got  any  taint  from  proximity  to  the  byre,  it  must  have  been 
long  prior  to  the  time  when  the  defender  inspected  and  bought 
it.     He  saw  where  it  lay,  and  made  no  objection. 

Again,  while  the  defender  and  his  witnesses  have,  from  the 
first,  alleged  that  the  whole  wheat  was  tainted  vrith  the  smell 
of  dung,  it  is  to  be  remembered  that  three  quarters  of  it  never 
were  near  the  byre.  That  portion  was  deposited  in  the  house 
of  Sheils  ;  yet  it  was  rejected  on  the  same  ground,  and  said  t6 
be  of  the  same  damaged  quality  as  the  other  parcel. 

''  The  Lord  Ordinary  considers  that  fact  of  great  importaoee 
in  the  present  question.     The  defender  has  argued  that  he 
only  saw  a  sample  of  the  wheat  in  the  loft  above  the  cart-shed, 
which  he  directed  the  pursuer  to  bring  out  in  a  basket.    Biit 
he  stood  on  the  stair  of  the  granary,  and  was  satisfied  with  the 
portion  brought  out  to  him.     The  law  has  never  gone  further 
than  was  laid  down  by  Lord  Ellenborough  in  the  case  of 
Gardener,  4  Campb.  144,  in  which  he  said,  *  where  there  is  no 
opportunity  to  inspect  the  commodity,  the  maxim  of  cavecU 
emptor  does  not  apply.'    But  if  full  opportunity  has  been  given 
for  inspection,  and  if  the  buyer's  plea  comes  to  this,  that  he 
made  an  imperfect  or  insufficient  inspection,  it  would  be  very 
dangerous  and  unjust  to  people  in  trade  to  depart  from  the 
maxim.     Here,  also,  the  defender  is  met  by  the  remark,  that  if 
his  inspection  of  the  wheat  in  the  loft  was  partial  or  hasty,  that 
at  least  did  not  apply  to  his  inspection  of  the  three  quarters 
lying  in  the  house  of  Sheils  ;  but  the  defender  never  attempted 
to  shew  that  the  wheat  sent  from  the  loft  was  different  from 
the  stock  which  he  saw  in  the  house ;  on  the  contrary,  his 
witnesses  state  the  same  objection  to  both  parcels. 
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"  From  the  proof  as  to  the  quality  aad  condition  of  the  two       Mun. 
parcels,  the  Lord  Ordinary  is  satisfied  that  the  remark  of  the       qi^ 
Sheriff-Depute  (Mr.  Murray)  is  well  founded,  that  any  smell  june^iS40. 
attached  to  this  wheat  did  not  arise  from  its  being  stored  near 
the  byre,  but  was  probably  attributable  to  its  having  been 
grown  in  a  late  wet  country,  having  a  good  deal  of  sprouted 
pickles  among  it,  and  having  been  early  thrashed.    But  all  these 
things  the  defender  had  an  opportunity  of  satisfying  himself 
upon,  when  he  saw  where  the  wheat  grew,  and  inspected  it  in 
bulk  ;  accordingly,  his  brother-in-law,  Emslie,  swears  that  when 
the  wheat  was  brought  from  tlie  loft,  the  defender  remarked 
that  there  were  some  pickles  of  '  sprouted  wheat  amongst  it, 
and  a  good  deal  of  pipple' — while  all  the  length  he  went,  on 
inspection  of  the  wheat  in  the  room,  was  to  observe  that  there 
was  '  some  good  wheat  amongst  it/ 

^^  It  would  thus  appear  that  the  defender  may  have  made  a 
mistake  or  miscalculation  in  purchasing  this  wheat,  from  which 
the  law  cannot  relieve  him.  The  wheat,  at  best,  could  never 
have  been  bought  by  any  baker  or  miller  as  a  superior  article. 
The  place  of  its  growth  and  its  condition,  as  mentioned  by 
Emslie,  and  the  low  price  of  19s.  per  boll,  all  show  that  it  was 
treated  as  of  a  very  inferior  quality.  The  pursuer's  plea  must 
come  to  this,  that  he  did  not  think  it  so  very  inferior  on  his 
inspection  as  he  afterwards  found  it  upon  delivery.  But  that 
can  form  no  relevant  ground  for  rescinding  the  bargain. 

'^  Besides,  the  statements  of  the  defender's  witnesses  as  to 
the  quality  of  the  wheat,  (such  as  it  was,)  seem  to  be  greatly 
exaggerated ;  and  his  conduct,  when  it  was  delivered  to  him, 
was  extremely  exceptionable.  He  sent  it  to  the  weigh-house, 
and  kept  it  there  for  above  a  year  in  bags,  without  calling  for 
a  judicial  inspection.  If  he  had  called  for  such  inspection,  it 
would  probably  have  appeared,  from  a  comparison  between  the 
wheat  sent  from  the  loft  and  that  stored  in  the  house,  that 
both  were  previously  in  the  same  condition,  and  formed  parts 
of  the  same  stock,  and  as  the  defender  confessedly  saw  the 
whole  wheat  in  bulk  on  the  floor  of  the  house,  he  was  bound  to 
take  both  parcels,  unless  there  was  some  glaring  difference 
between  them,  which  he  failed  to  prove.  Then  he  refused  to 
consent  to  its  sale  judicially  in  September  1836,  for  behoof  of 
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MwiL  all  concerned ;  so  that,  after  having  been  kept  in  bags  for 
GreB.  nearly  two  years  after  it  was  thrashed,  the  first  parcel  brought 
Jmie"27^i840.  ^^^7  ^Os.  a  quarter,  and  the  second  25s.  No  wheat  of  the 
best  quality  could  have  stood  such  treatment.  But  the  very 
price  obtained  for  the  grain,  after  it  had  been  kept  under  sudi 
disadvantages,  satisfies  the  Lord  Ordinary  that  the  wheat  could 
not  have  been  such  stuflFas  the  defender's  witnesses  describe  it, 
in  April  1836. 

"  The  precedents  and  authorities  applicable  to  the  case 
appear  strongly  to  support  the  plea  of  the  pursuer.  The  case 
of  Milne,  in  1809,  (Foe.  Coll,  Ist  February  1809,)  was  a  sale 
by  sample  ;  and  the  wheat  having  been  deliverable  at  Stirling, 
it  had  got  heat  on  board  of  ship,  and  was  thus  admitted  to  be 
disconforra  to  sample,  in  consequence  of  which  the  purchaser  was 
liberated  ;  but  the  distinction  between  that  case  and  the  pre- 
sent is  obvious,  as  no  injury  was  sustained  here  in  the  convey- 
ance of  the  wheat  fi"om  the  pursuer's  premises  to  the  defenders. 
The  present  case  bears  a  greater  similarity  to  the  English  case 
of  Bluet,  1  Starkie,  384,  of  which  a  brief  summary  is  given  by 
Professor  Bell  in  his  lUvstraiions,  vol.  i.  p.  98,  in  which  a  piu^ 
chaser  who  had  bought  a  bowsprit  which  had  turned  out 
rotten,  was  bound  nevertheless  to  take  it,  because  he  had  seen 
it,  and  had  an  opportunity  to  satisfy  himself  as  to  it  before  he 
made  the  purchase.  It  was  said  that  he  could  only  set  aside 
the  bargain  on  the  ground  of  fraud.  But  the  pursuer's  conduct 
here  is  in  a  very  peculiar  manner  exempt  from  all  suspicion  of 
any  deception  on  his  part." 

Muil  having  reclaimed, — 

The  Court  were  unanimously  of  opinion,  that  the  sale  io 
question  was  a  sale  by  bulk  and  not  by  sample ;  that  Muil  had 
full  opportunity  aflbrded  him  of  examining  the  wheat  at  the 
time  of  the  sale ;  and  that  there  was  no  ground  for  holding, 
that  the  evidence  as  to  the  alleged  suspensive  condition  that 
the  wheat  should  be  properly  dressed,  brought  the  case  within 
the  rule  of  the  English  cases  referred  to  in  the  authorities  cited 
by  the  advocator,  and  that  the  law  laid  down  in  BelFs  Prin- 
ciples, §96,  was  to  be  applied,  that  **  where  the  buyer  has 
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himself  seen  and  examined  the  goods,  the  general  rule  is,       ^(^ 
caveat  emptor — the  buyer's  eye  is  his  merchant ;  once  approTod,       Gibb. 
the  subject  is  held  unexceptionable,  unless  fraud  shall  be  proved  june^i840. 
against  the  seller."     Their  Lordships  accordingly  adhered  to 
the  interlocutor,  finding  additional  expenses  due. 


A  seller  is  liable  for  damages  arising  from  kUent  defects  in  the  articles 
sold  by  him,  althovgh  acting  optima  fide,  and  in  ignorance  of  the 
existence  of  the  defects. 

DICKSON  V.  KINOAID. 

In  the  year  1802,  James  Kincaid,  a  tenant  of  a  small  farm  Dec.  16,1808. 
of  about  twenty  acres  of  land,  sowed  about  half  an  acre  of  his       "^ 
garden  with  Swedish  turnips.     Of  the  seed  arising  from  the       f.  c. 
turnips  thus  sown,  he  sold   two  hundredweight  to  Messrs. 
Dickson,  seed-merchants  in  Edinburgh,  at  the  rate  of  lOd.  per 
pound. 

Messrs.  Dickson  sold  this  seed  at  a  profit  of  80  per  cent,  to 
various  customers ;  and,  among  others,  to  the  Duke  of  Buc- 
cleuch.  Sir  William  Forbes,  and  Mr.  Cauvin,  writer  to  the 
signet. 

Mr.  Cauvin  sowed  an  acre  of  land  with  this  seed ;  but  the 
produce,  instead  of  being  Swedish  turnips,  was  a  spurious  or 
bastard  variety  of  that  plant.  Mr.  Cauvin  pursued  an  action 
against  Messrs.  Dickson,  for  having  sold  a  spurious  and  degene- 
rate variety,  instead  of  real  and  sound  seed  of  Swedish  turnips  ; 
x>ncluding  for  reparation  of  the  loss  thence  arising.  In  this 
iction  Messrs.  Dickson  were  found  liable  in  damages. 

Messrs.  Dickson  then  raised  an  action  of  damages  against 
S^incaid,  narrating  the  loss  of  character  which  they  had  sus- 
;ained  in  their  profession  by  seUing  an  imperfect  commodity  ; 
ihe  action  of  damages  to  which  they  had  been  subjected  in  con- 
sequence thereof ;  and  concluding  for  damages  to  the  amount 
)f  £1000,  with  expenses  of  process. 

VOL.  II.  3  G 


834  CONTRACT  OP  SALE. 

DioooK  The  action  came  before  Lord  Justice-Clerk  Hope,  Ordinary, 

KiHCAiD.     who  allowed  a  proof;  and  pronounced  the  following  remit: 
Dec.  liTisos.  "  Remits  to  Dr.  Coventry,  Professor  of  Agriculture, 

and  Dr.  Rutherford,  Professor  of  Botany,  in  the 

University  of  Edinburgh,  to  examine  the  fields  mentioned  iD 
the  former  interlocutor ;  fields  belonging  to  the  Duke  of  Bac- 
cleuch  and  Sir  William  Forbes,  Bart.,  which  had  been  sown 
with  the  seed  in  question,  or  other  fields  sown  with  the  same 
seed ;  and  to  report  to  the  Lord  Ordinary  the  nature  of  the 
plants  which  still  remain  upon  these  fields,  whether  they  appear 
to  be  the  rap-plants,  Swedish  turnip-plants,  or  plants  of  any 
other  description ;  and  whether  the  plants  would  have  arisen 
from  the  seed  upon  the  Swedish  turnip-plants  having  been  im- 
pregnated by  the  flowers  of  any  other  plants  growing  in  their 
neighbourhood,  so  as  to  have  produced  a  degeneracy  or  variety 
in  the  Swedish  turnip-plants,  or  from  any  other  cause." 

By  these  remits,  and  by  the  proof,  it  was  established,  Isty  That 
Kincaid  had  purchased,  from  a  merchant  in  Falkirk,  a  small 
quantity  of  Swedish  turnip-seed  of  undoubted  good  quality,  and 
had  sown  about  a  quarter  of  an  acre  of  his  garden  with  it; 
2dly,  That  the  plants  arising  from  this  seed  were  pure  in  thdr 
kind,  and  vigorous  and  healthy  in  their  constitution  ;  3dfy,  That 
Kincaid  sold  two  cwt.  of  the  seed  produced  by  these  plants  to 
Dickson  and  Company,  and  represented  it  to  be  good  Swedish 
turnip-seed  ;  that  no  imperfection  or  degeneracy  could  be  dis- 
covered from  inspection  ;  and  that  this  was  the  seed  of  which 
his  customers  had  complained;  ithly,  That,  in  the  immediate 
vicinity  of  the  turnips  from  which  the  seed  was  derived,  cab- 
bages and  other  vegetables  of  the  same  botanical  genus,  had 
grown,  and  had  been  allowed  to  flower  ;  5thly,  That  the  plants 
which  had  sprung  from  this  seed  were  a  degenerated  variety  of 
the  turnip,  technically  called  hybrids  or  mules  ;  and  that  this 
degeneracy  had  been  occasioned  by  cabbages,  and  other  ro- 
tables of  the  same  genus,  having  been  allowed  to  flower  in  the 
vicinity  at  the  same  time,  in  consequence  of  what  is  called  the 
floral  influence,  and  the  pollen  of  the  cabbages  being  carried  by 
various  causes  to  the  turnips. 

The  learned  persons,  to  whom  the  remit  on  this  point  was 
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made,  reported,  "  That  the  Swedish  turnip,  as  well  as  some     dickson 
other  species  belonging  to  the  same  natural  family  or  tribe  of     Kisoaid. 
plants,  is  peculiarly  liable  to  vary  in  its  habit  or  general  appear-  DecTsTisos. 
ance,  owing  most  probably,  as  numerous  observations  tend  to 
shew,  to  sundry  causes,  such  as  the  floral  influence  or  impreg- 
nations of  other  plants  growing  in  their  neighbourhood,  giving 
rise  to  what  are  called  by  naturalists  hybrids,  a  mixt  species  ; 
the  nature  of  the  soil,  its  degree  of  fertility,  condition  as  to 
moisture,  state  of  texture  at  the  period  when  the  seed  of  the 
crop  is  sown,  and  other  circumstances." 

It  was  admitted  that  Kincaid  had  sold  the  seed  in  question, 
optima  fide,  believing  it  to  be  free  from  defect ;  that  he  was  not 
a  dealer  in  flowers  or  seeds,  who  was  presumed  or  expected  to 
possess  professional  skill ;  and  that  Messrs.  Dickson  had  not, 
by  sowing  any  part  of  the  seed,  ascertained  its  nature  and  purity 
previous  to  selling,  although  it  would  have  received  no  injury 
by  being  kept  till  that  was  done. 

The  Lord  Ordinary  pronounced  the  following  interlocutor 
(20th  May  1808)  :  "  Finds  that  the  defender  sold  two  hundred- 
weight of  seed  to  the  pursuers  as  good  Swedish  turnip-seed ; 
finds  it  proved  that  said  seed,  when  delivered,  was  immediately 
labelled  or  ticketed  with  the  defender's  name,  as  seed  purchased 
from  him,  so  as  to  prevent  any  doubt  as  to  the  identity  of  the 
seed ;  finds  it  proved  that  the  produce  of  some  of  said  seed, 
inspected  by  Doctors  Rutherford  and  Coventry,  turned  out  not 
to  be  Swedish  turnip,  or  at  least  to  be  only  a  bastard  or  degene- 
rate kind  of  it ;  finds  that  both  under  the  impUed  warrandice 
in  a  contract  of  sale,  that  the  thing  sold  shall  be  of  the  kind 
described,  and  also  under  the  express  warrandice  of  the  defen- 
der, that  this  was  good  Swedish  seed,  the  defender  is  liable  to 
make  good  to  the  pursuers  the  damage  occasioned  by  the  defect 
in  the  seed  ;  finds  that  it  is  of  no  consequence,  in  a  civil  action 
of  damages,  whether  said  defect  arise  from  accidental  impreg- 
nation by  plants  of  the  same  genus  growing  in  the  neighbour- 
hood, or  from  any  other  cause,  although  the  probabiUty  of  such 
accident  removes  the  suspicion  of  fraud  upon  the  part  of  the 
defender ;  therefore  finds  the  defender  liable  in  damages,  modi- 
fies the  same  to  the  sum  of  £69,  10s.,  and  the  dues  of  extract 
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DioKBON  found  due  by  the  pursuers  to  Mr.  Cauvin,  as  damages  and 
KnioAiD.  expenses ;  and  to  the  further  sum  of  £30  sterling,  as  a  solaiim 
Deo  16^1808.  ^^^  '^^  ^^^  ^^  character  which  they  risk  among  their  customers, 
as  also  in  the  expenses  of  this  process,  and  decerns  ;  reserving 
to  the  pursuers  their  relief  against  the  defender  for  further 
damages,  to  which  they  may  be  subjected  to  their  customers 
who  bought  any  of  said  seed." 

And  afterwards  the  Lord  Ordinary  found  the  pursuers  en- 
titled to  the  expenses  incurred  in  defending  the  action  at  the 
instance  of  Mr.  Cauvin  against  them. 

The  defender  reclaimed,  and  pleaded  : — 

I.  He  is  not  liable  to  a  claim  of  damages,  because  his  conduct 
in  this  transaction  was  in  every  respect  free  from  blame,  either 
fraudulent  or  negligent  The  imperfection  in  the  seed  had 
arisen  from  a  cause  with  which  he  neither  was  nor  could  be 
expected  to  be  acquainted.  The  floral  influence  or  mutual  im- 
pregnation of  plants  of  the  same  genus,  by  flowering  in  the 
neighbourhood  of  each  other,  and  the  consequent  degeneracj 
of  the  seed  of  these  plants,  is  a  fact  that  was  long  disputed 
among  naturalists,  and  only  recently  recognised  in  the  science 
of  botany.  (Millar's  Gardener,  Mart.  edit,  voce  Brassica,— 
Sexes  of  Plants  Vindicated  by  J.  Rotheram,  p.  26.)  To  the 
defender,  an  ignorant  rustic,  and  to  all  others  in  his  rank  or 
profession  of  life,  it  was  unknown.  The  only  theory  which 
gives  any  reasonable  explanation  of  this  remarkable  natural 
phenomenon,  is  the  Linnaean  system  of  botany,  of  which  he 
could  not  be  expected  to  have  any  knowledge.  Supposing  it, 
therefore,  to  be  absolutely  certain  that  the  degeneracy  of  the 
plants  growing  from  this  seed  had  really  been  caused  by  this 
floral  influence,  as  explained  in  that  theory,  it  arose  from  a  cause 
of  which  he  was  innocently  ignorant,  against  which  no  honesty 
or  foresight  could  have  enabled  him  to  guard,  and  for  the  con- 
sequences of  which  he  cannot  be  subjected  in  damages.  If  this 
was  not  the  cause,  if  the  imperfection  arose  from  any  quality  in 
soil  or  climate,  or  cultivation  applied  to  the  seed  after  it  was 
out  of  the  possession  of  the  defender,  if  it  arose  from  anything 
not  an  inherent  vice  in  the  seed  itself,  the  defender  certainly 
could  not  be  so  subjected.     Nay,  if  it  could  even  be  admitted 
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IS  possible  that  the  imperfection  or  degeneracy  in  the  plants^     diouov 
springing  from  this  seed,  could  have  arisen  from  any  other  cause     kihoaid. 
>ut  the  impregnation  of  other  plants  of  the  same  genus  growing  necTiTisoa 
n  the  neighbourhood,  it  is  clear  that  the  defender  ought  to  be 
assoilzied ;  and,  perhaps,  this  theory  in  the  science  of  botany  is 
lardly  yet  sufficiently  established  to  be  assumed  as  an  indisput- 
kble  fact 

II.  That  the  pursuers  are  not  entitled  to  damages,  because 
,hey  have  been  guilty  of  culpable  negligence ;  for  they  are 
>rofe8sed  dealers  in  plants,  from  whom  botanical  skill  is  to  be 
expected ;  and  who  in  fact  (it  will  not  be  denied)  do  possess 
(uch  skill.  To  them,  therefore,  the  existence  of  the  floral  influ- 
mce,  and  the  great  liability  of  this  plant  to  be  affected  by  it, 
nust  be  presumed  to  have  been  and  was  known.  Knowing 
his  themselves,  and  knowing  that  the  defender  must  be  igno- 
*ant  of  it,  it  was  the  duty  of  the  pursuers  to  have  ascertained 
vhether  it  had  happened  in  this  case,  before  they  ventured  to 
expose  the  seed  to  sale  as  pure  and  unadulterated.  This  they 
;ould  have  ascertained  by  putting  the  defender  on  his  guard, 
knd  inquiring  particularly  into  the  circumstances  in  which  he 
lad  raised  this  seed.  If  this  had  been  done,  the  damage  alleged 
o  have  happened  would  have  been  prevented. 

Farther,  the  pursuers  ought  to  have  ascertained  the  nature 
>f  the  seed  by  experiment,  by  sowing  a  part  of  it,  and  waiting 
br  its  growth  before  selling  it.  This  is  the  ordinary  precaution 
where  seed  is  to  be  used  of  the  quality  of  which  there  is  any 
-com  for  doubt ;  and  it  cannot  be  said,  that  in  this  case  there 
existed  any  reason  for  not  adopting  it,  since  seed  of  this  nature 
ices  not  suffer  by  being  kept.  The  pursuers,  therefore,  who, 
n  the  exercise  of  their  profession,  knew,  and  were  bound  to 
enow,  that  this  sort  of  seed  was  universally  liable  to  some  risk 
>f  latent  bad  quality,  and  who  in  the  same  profession  warranted 
:o  their  customers  its  fitness  for  immediate  use,  were  bound  to 
lave  adopted  this  precaution,  and,  having  neglected  it,  can 
jlaim  no  reparation  for  any  damage  that  has  arisen  from  this 
^ulpa  of  their  own. 

III.  Although,  upon  the  warrandice  in  the  contract  of  sale, 
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Dicuoji      cousidered  abstractedly  from  all  blame,  either  frandulent  or 
KixcAio.     negligent,  the  defender  might  be  liable  for  restitution  of  the 
Dtc'i^i^o^  price,  yet  he  cannot  be  made  responsible  for  damages  or  con- 
tingent loss. 

The  warrandice,  which  is  but  ordinary,  could  not  be  under- 
stood to  cover  damage  arising  from  a  defect  occasioned  bj  so 
extraordinary  a  cause.  Unless  specific  warrantry  against  this 
defect  was  required  or  offered,  nothing  more  than  repetition  of 
the  price,  or  the  furnishing  another  article  of  the  same  Dature, 
can  be  demanded.  Stair,  b.  2,  tit.  3  ;  R-sk.,  b.  3,  tit.  3,  §  9 
and  10  ;  Diet.  vol.  iL  p.  341.  It  has  even  been  found  that  the 
price  of  flax-seed  was  due  to  the  seller,  though  it  was  insufficieDt 
where  it  had  not  been  complained  of  till  after  it  was  sown,  13th 
February  1788,  Baird  v.  Aitken. 

The  pursuers  afterwards  passed  from  their  claim  of  solatium; 
and  stated  that  they  had  no  object  in  pursuing  the  action  but 
the  public  vindication  of  their  professional  character. 

The  Couil  proceeded  on  the  principles  of  which  a  summary 
is  contained  in  the  interlocutor  of  the  Lord  Ordinary  ;  and  were 
clearly  of  opinion  that  the  pursuers  were  entitled  to  rely  on  tht 
warrandice  of  the  sale,  and  that  it  was  not  incumbent  on  them 
to  ascertain  the  purity  of  the  seed  by  sowing  it,  and  waiting  the 
result  of  its  growth  before  exposing  it  to  sale.  The  interlocutoi 
of  the  Court  (29th  November  1808)  was,  "Having  considered 
this  petition,  and  heard  the  counsel  for  the  parties  viva  voce 
they,  of  consent  of  the  respondents,  alter  the  interlocutor  com- 
plained of  in  so  far  as  regards  the  solatium  of  £30  sterling; 
and  assoilzie  the  petitioner  from  that  article.  Refuse  the  peti- 
tion quoad  ultra" 

And  (15th  December  1808)  refused  another  petition  without 
answers. 
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Where  the  article  sold  is  defective,  the  challenge  miLst  be  made  by  the 
purchaser  instantly,  or  without  unreasonable  delay, 

I.-STEVENSON  r.  DALRYMPLE. 

DoKALD  Martin,  agent  for  James  Stevenson,  merchant  in  June  28, 18O8. 
Greenock,  sold  to  James  Dalrymple,  soap-boiler  in  Falkirk,  "sT 
twenty-two  tons  of  kelp,  at  £8  per  ton,  the  selling  price  being  m.  App. 
at  that  time  from  £7  to  £lO.  In  the  letters  he  wrote  to  Dal- 
rjmple,  offering  this  kelp  for  sale,  he  mentions  that  it  was 
"  pretty  good,  but  not  of  the  best  quality,"  that  he  must  deliver 
it  at  Greenock ;  and  that,  "  to  prevent  reflection,  he  would  be 
glad  to  have  a  correspondent  there  to  examine  the  quality." 
Dalrymple  directed  the  kelp  to  be  shipped  for  Leith  without 
any  inspection  on  his  part.  It  was  shipped  accordingly  on  the 
5th  of  August  1803  ;  and  Dalrymple  received  it  certainly  not 
later  than  the  21st  of  that  month.  On  the  22d  he  accepted 
bills  for  the  price  of  it.  He  made  no  objection  to  the  quality 
of  it  till  the  10th  of  September,  when  he  wrote  to  Martin  that 
he  had  tried  the  kelp,  that  it  was  so  bad  as  to  be  unfit  for 
making  soap,  and  that  he  was  willing  to  allow  any  soap-boiler 
to  be  fixed  on  by  Martin  himself,  and  sent  there  at  their  mutual 
expense,  to  try  it  in  his  own  manufactory  in  any  way  he  pleased. 
Martin  in  reply  refused  to  have  anything  more  to  do  with  it. 
He  indorsed  the  bills  for  the  price  to  Stevenson,  who  raised 
diligence  upon  them  against  Dalrymple.  Dalrymple  presented 
bills  of  suspension,  which  were  passed.  The  action  came,  in 
the  usual  way,  into  the  Outer-House.  The  Lord  Ordinary 
(June  27,  1804)  remitted  to  Dr.  Jameson,  Professor  of  Natural 
History,  to  report  on  the  quality  of  the  kelp,  and  authorized  it 
to  be  sold  by  pubHc  roup.  Dr.  Jameson  reported,  that  "  it  had 
lost  about  two-thirds  of  its  value,  and  was  therefore  useless  to 
the  soap-maker  :  That  it  appears  originally  to  have  been  indif- 
ferently manufactured,  and  had  since  suffered  from  exposure." 
The  kelp  was  sold ;  and  the  price  obtained  was  only  £3,  16s. 
per  ton.  But  it  appeared  that  6  tons  8^  cwt.  had  been  used 
by  the  defender  before  he  made  the  objection  to  its  quality. 

The  suspender  averred,  that  he  notified  his  refusal  of  the 
kelp  as  soon  as  he  discovered  its  quality  ;  but  that  this  did  not 
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^'rmvMsaon  jqjpear  till  he  had  occasion  to  make  sos^  with  it  exdusivel; 
Dalrtmplb.  and  that  he  had  no  such  opportunity  till  some  other  kelp  1 
Jime^i808.  ^as  usiug  was  exhausted.  That  the  quantity  used  by  him  ha 
been  used  in  this  making  of  soap,  and  in  some  prior  making 
where  it  had  been  mixed  with  kelp,  so  good  as  to  cover  its  ba 
quality.  That  it  had  been  kept  in  a  dry  place,  and  exposed  t 
no  injury  till  used  in  making  soap,  and  had,  when  tried  by  itsel 
been  found  quite  unfit  for  that  purpose. 

The  Lord  Ordinary^s  interlocutor  was,  (December  6, 1805, 
''  Finds  that  the  kelp  in  question,  for  whidi  the  IhDs  cfaaige 
upon  were  granted,  was  of  a  very  inferior  quality,  and  unfit  fc 
soap-making,  for  which  purpose  it  was  sold  and  bought  Find 
that  16  tons  1^  cwt.  of  said  kelp,  when  sold  by  public  nm 
under  authority  of  the  Lord  Ordinary,  only  produced  £3,  Ifi 
per  ton.  Finds  the  suspender  must  be  liable  for  6  tons  8^  cv 
at  the  rate  which  it  appears  had  been  used  or  consumed  bj  tb 
suspender  of  the  original  quantity  of  22^  tons,  amounting  t 
£24,  8s.  3d.  Finds  the  letters  orderly  proceeded  to  that  eiten 
but,  qu(md  uUra,  suspends  the  letters  simpliciter,  and  decerns 

The  cause  came  before  the  Inner-House  by  petition  an 
answers — at  advising  which  the  Court  adhered  to  the  interi( 
cuter  of  the  Lord  Ordinary. 

On  advising  a  second  petition  and  answers,  the  Court  *'  altere 
the  interlocutor  reclaimed  against,  and  found  the  letters  orderl 
proceeded/' 

A  petition  reclaiming  against  this  interlocutor  was  presente 
by  Dalrymple;  but  the  Court  (June  28,   1808)  "refused 
without  answers." 

The  opinion  of  the  majority  of  the  Judges  appeared  to  b 
that  there  was  suflBcient  reason  to  believe,  or  at  least  to  allo^ 
a  proof,  that  the  kelp  had  been  of  bad  quality  originally,  an 
not  such  as  answered  the  description  "  of  prettj^  good  kelp  a 
£8  per  ton,"  or  was  fit  for  making  soap.  But  they  though 
that  by  receiving  the  article,  and  giving  bills  for  the  price 
keeping  it  so  long,  and  using  part  of  it  without  objecting  to  it 
quality,  the  suspender  had  lost  all  right  of  refusing  to  pay  th< 
price  upon  any  such  objection  ;  and  that  it  would  be  dangeroiu> 
by  admitting  such  exceptions,  to  shake  the  established  and 
sahitary  rule  of  practice  on  that  head. 
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II.— SMART  V.  BKGG. 


Greorge  Smart,  grain-merchant  in  Montrose,  having  bought  June  28, 1862. 
%  quantity  of  meal  from  John  Begg,  merchant  in  Aberdeen,       "^ 
raised  the  present  action  before  the  Sheriff  of  Aberdeenshire,    14  d.  912. 
For  repetition  of  the  price,  on  the  ground  that  the  meal  was  of 
bad  and  unmarketable  quality. 

The  sale  of  the  meal,  after  a  good  deal  of  correspondence 
between  the  parties,  was  concluded  on  29th  January  1847,  on 
which  day  Begg  transmitted  to  the  pursuer  an  order  on  Mr. 
Stephen  of  Fraserburgh,  who  held  the  keys  of  the  store,  for 
delivery  of  the  meal.  The  pursuer  paid  the  price  the  same 
day,  and  endorsed  the  delivery- order  to  his  agents,  Messrs. 
Grapel  and  Company,  with  instructions  to  ship  the  meal  by  the 
Ceres,  a  vessel  which  had  been  chartered  by  the  pursuer. 
Grapel  and  Company  accordingly  endeavoured  to  carry  out 
these  instructions,  but  the  master  of  the  Ceres,  on  account  of 
the  meal  riots  which  at  that  time  were  disturbing  the  country, 
refused  to  take  the  meal  on  board,  from  an  apprehension  of 
endangering  the  safety  of  his  vessel. 

The  pursuer  being  unable  to  get  the  meal  shipped,  did  not 
take  delivery  of  it,  though  in  possession  of  the  order,  but  al- 
lowed it  to  remain  in  store.  On  4th  March  his  agent  applied 
for  samples  of  the  meal,  which,  however,  Stephen,  who  held  the 
keys  of  the  store  for  the  defender,  refused  to  give,  oflFering,  at 
the  same  time,  to  give  up  the  keys  in  terms  of  the  delivery- 
order,  on  receiving  such  a  receipt  as  he  had  given  for  them. 
On  9th  April  the  pui*suer's  agents  again  demanded  samples, 
which  Stephen  again  refused,  stating  that  he  was  merely 
custodier  of  the  keys,  and  had  nothing  to  do  vrith  the  meal. 
Shortly  afterwards,  Stephen  sent  the  keys  to  Begg,  the  defender, 
who  on  12th  April  forwarded  them  to  the  pursuer.  On  17th 
April  the  pursuer's  agent,  by  his  desire,  inspected  the  meal, 
and  on  the  19th  the  pursuer  wrote  to  the  defender,  stating  that 
he  would  have  nothing  to  do  with  the  meal,  as  it  was  of  very 
inferior  quality,  and  not  such  as  was  bargained  for,  but  that 
he  was  ready  to  take  the  same  quantity  of  new  meal.    The 
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Smart  defender  having  declined  to  furnish  other  meal  in  place  of  ttu 
Bmo.  i^  dispute,  or  to  repay  the  price,  the  pursuer,  on  9th  Julj 
iri862  Petitioned  the  Sheriff  for  a  remit  to  properly  qualified  person 
to  examine  the  meal  and  report,  and  for  warrant  to  sell.  1 
remit  was  accordingly  made,  and  on  4th  August  a  report  wa 
lodged,  stating  that  the  meal  was  very  infenor,  even  in  the  bes 
bags,  and  that  in  the  greater  part  of  them,  the  meal  toward 
the  bottom  of  the  bags  contained  a  large  mixture  of  the  excre 
ment  of  mice,  &c. ;  and  that  in  these  bags  the  reporters  con 
sidered  the  meal  to  be  almost  useless.  Upon  the  whole,  the; 
reported  that  the  meal  was  of  bad  quality,  and  such  as  woal< 
not  sell  in  any  market  as  meal  of  good  wholesome  quality,  th 
greater  part  being  unfit  for  use,  and  that  the  whole  would  con 
tinue  to  deteriorate  daily  if  allowed  to  remain  where  it  the 
was.  The  meal  was  thereafter  sold  by  warrant  of  the  Sherif 
and  the  present  action  was  raised  by  Smart,  concluding  fo 
repayment  of  the  price  which  he  had  paid  Begg  for  the  mea 
under  deduction  of  the  sum  realized  by  the  sale. 

The  Defender  Pleaded  ;— That  the  meal  when  sold  havii^ 
been  of  good  marketable  quality,  he  was  not  responsible  for  it 
deterioration  subsequent  to  the  sale  ;  that  the  pursuer  wa: 
barred  from  claiming  repetition  by  his  neglect  to  remove  oi 
take  proper  care  of  the  meal,  though  aware  that  it  was  ii 
danger  of  deterioration ;  that  he  was  also  barred,  by  haring 
neglected  timeously  to  ascertain  the  quality  of  the  meal  sold  tc 
him,  and  by  having  offered  it  for  sale  to  different  parties  as  hifl 
own  property. 

The  Sheriff  assoilzied  the  defender.     The  pursuer  advocated 

The  Lord  Ordinary  pronounced  this  interlocutor  : — '•  Advo- 
cates the  cause  :  In  point  of  fact,  Finds  that  the  sale  of  the 
meal  in  question  was  concluded  on  the  29th  of  January  1847: 
Finds  that  the  defender  of  that  date  implemented  the  said  sale 
on  his  part,  by  transmitting  to  the  pursuer  an  order  for  de- 
livery of  the  meal  in  question,  which  was  accepted  by  the  pur- 
suer, and  endorsed  to  his  agents :  Finds  that  the  pursuer, 
though  he  and  his  agents  were  thus  in  possession  of  the  order 
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f  delivery,  did  not  take  delivery  of  the  meal  in  question,  but  Smart 
llowed  it  to  remain  where  it  was  stored  :  Finds  that  the  meal  bboo. 
ras  not  inspected  by  the  pursuer,  or  any  party  on  his  behalf,  june28ri852. 
ill  the  17th  of  April  1847  :  Finds  that  the  pursuer  did  not 
pply  to  have  it  judicially  inspected  till  July  1847  :  Finds 
eparately,  in  point  of  fact,  that  the  meal  is  not  proved  to  have 
€en  unmarketable  at  the  date  of  the  said  sale  from  deficiency 
a  quality,  or  improper  storage,  or  otherwise  :  In  point  of  law, 
>*inds  that  it  was  incumbent  on  the  pursuer,  especially  after 
xjcepting  the  order  of  delivery,  to  have  made  timeous  exami- 
lation  of  the  meal,  in  order  to  its  rejection,  if  dissatisfied  with 
he  quality :  Finds  that  the  pursuer  having  failed  to  do  so,  the 
ueal  thereafter  lay  at  his  risk :  Finds  that  if  afterwards  en- 
itled  to  reject  the  meal  on  the  ground  of  samples  being  refused, 
>r  otherwise,  the  onus  of  proving  the  meal  to  have  been  un- 
narketable  at  the  date  of  the  sale  lay  with  the  pursuer,  and 
tat  the  pursuer  having  failed  to  give  clear  and  satisfactory 
)roof  of  that  fact,  the  defender  is  entitled  to  absolvitor :  There- 
ore,  of  new  assoilzies  the  defender  from  the  conclusions  of  the 
ibel,  and  decerns :  Finds  the  defender  entitled  to  his  expenses 
n  this  Court,  and  finds  bim  of  new  entitled  to  his  expenses  in 
;he  Court  below." 

The  pursuer  reclaimed. 

Lord  Justice-Clerk. — If  the  question  before  us  had  been, 
whether,  at  the  time  of  the  sale,  this  was  good  or  bad  meal,  I 
would  have  held  that  it  was  not  such  an  article  as  should  have 
been  furnished  for  the  price.  But  I  do  not  think  that  is  the 
question  upon  which  our  judgment  ought  to  turn,  and  therefore 
I  shall  not  enter  upon  it.  I  hold  it  of  the  greatest  consequence 
in  cases  such  as  the  present  to  enforce  strictly  the  rule  of  law 
as  to  the  obligation  of  a  purchaser  to  examine  his  goods  with- 
out delay.  The  purchaser  of  a  perishable  article,  such  as  meal, 
especially  when  he  does  not  buy  by  sample,  is  bound  to  exa- 
mine it  as  soon  as  possible.  The  pursuer  purchased  this  meal 
at  Fraserburgh  on  29th  January.  He  himself  was  not  there, 
but  there  were  parties  representing  him.  It  is  true  he  intended 
that  the  meal  should  be  immediately  shipped  on  board  the 
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8MABT      Ceres.     But  he  soon  found  that  the  master  of  the  Ceres  would 
bego.       not  take  it  on  board — that  he  could  not  get  another  vessel  to 
Jime^i862.  Carry  it  oflF — and  that  all  circumstances  combined  to  render  it 
unlikely  that  it  would  soon  be  disposed  o£     It  was  therefore 
his  duty,  long  before  the  4th  March,  to  have  inspected  the 
meal.     But  he  then  for  the  first  time  applied  to  Stq>h^  in 
whose  hands  the  keys  were,  for  samples ;  not^  however,  it  would 
appear,  for  the  purpose  of  examination,  but  for  sale.     Stq)hen 
refused  to  give  samples ;  but  it  is  not  said  that  the  pursoer 
could  not  get  access  to  the  meaL     He  might  have  got  the  k^ 
from  Stephen,  and  have  given  notice  to  the  other  party  to 
make  the  inspection  along  with  him  ;  or  he  might  have  called 
on  the  Sheriff  for  a  judicial  inspection  of  the  meaL     But  he 
adopted  neither  of  these  courses.     The  meal  was  not  examined 
at  all  till  the  middle  of  April,  and,  though  the  result  of  this 
examination  was  unsatisfactory,  was  not  judicially  inspected 
till  July.     I  apprehend,  therefore,  that  the  pursuer  did  not 
timeously  discharge  the  obligation  which  lay  upon  him  cS  in- 
specting the  meal,  so  as  to  preserve  his  right  of  returning  it  if 
found  of  bad  quality,  an  obligation  all  the  more  incumbent 
upon  him  from  the  fact  of  his  having  paid  the  price.     I  ha?e 
no  doubt  that  the  meal  was  an  inferior  article,  and  not  worth 
the  price  at  the  time  of  the  judicial  inspection  ;  but  how  much 
of  this  deficiency  is  to  be  attributed  to  the  original  bad  quality  of 
the  meal,  and  how  much  to  deterioration  subsequent  to  the  sale, 
it  is  impossible,  owing  to  the  want  of  timeous  examination,  to 
say.     At  one  time  I  was  inclined  to  think  that  the  loss  might 
be  divided,  but  that  course,  in  the  circumstances  of  this  case, 
cannot  be  adopted.     The  purchaser  was  to  blame  for  the  delay 
in  examining.     What  constitutes  undue  delay  is  another  ques- 
tion.    I  should  say  that,  in  the  circiunstances,  he  would  have 
been  in  time  had  the  examination  been  made  by  the  middle  of 
February.     It  was  too  late  when  he  asked  for  samples,  and 
much  more  so  when  the  meal  was  actually  examined.     Again, 
when  he  heard  in  March  that  the  meal  was  likely  to  become 
deteriorated,  he  appears,  from  his  letter  to  Grapel  and  Com- 
pany, dated  29th  March,  to  be  aware  of  his  own  responsibility, 
for  he  warns  them,  that  as  he  could  not  come  against  the  seller 
for  neglect,  they  must  be  answerable  for  an}^  injury  arisiog 
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from  want  of  care.     In  all  questions  between  buyer  and  seller,       Smart 
it  is  most  important  to  keep  in  view  the  obligation  on  the       Bigq. 
purchaser  to  examine  his  goods  without  delay,  in  order  to  jnnel8ri862. 
preserve  his   right  of  returning  them.      The   pursuer  here 
neglected  this  obligation.    He  had  full  opportunity  for  inspect- 
ing the  meal,  but  did  not  do  it.     He  is  therefore  not,  after  such 
delay,  in  a  position  to  object  to  the  quality  of  the  article,  or  to 
claim  repetition  of  the  price  on  the  ground  of  its  being  in  bad 
condition. 

Lords  Mbdwyn  and  Cockburn  concurred. 

Lord  Murray. — I  agree  with  the  judgment  of  the  Lord 
Ordinary,  and  particularly  with  the  finding  that  the  meal  was 
not  proved  to  have  been  unmarketable  at  the  time  of  the  sale. 
That  being  the  case,  I  think  the  pursuer  cannot  now  claim  re- 
petition of  the  price.  I  was  induced  to  look  into  the  matter 
more  narrowly  from  his  Lordship's  remark,  that  the  defender 
withheld  from  the  pursuer  circumstances  of  great  importance 
to  a  purchaser.  But  it  is  not  attempted  to  set  aside  the  sale 
on  the  ground  of  concealment.  On  the  whole,  I  agree  with 
your  Lordships  in  adhering  to  the  Lord  Ordinary's  judgment. 

The  Court  adhered. 


Although  it  is  the  duty  of  a  In  the  case  of  HiU  v.  Pringle, 

purchaser  to  make  timeous  ex-  December  11,  1827,  a  dealer  in 

amination  of  the  article  purchased,  grass  seed  was  held  liable  in  da- 

and  if  dissatisfied  with  it  to  return  mages  and  repetition  of  the  price 

it  immediately  to  the  seller,  yet  for  certain  seed  grown  by  himself, 

where  it  is  impossible  to  know  and  sold  by  him  at  a  good  price, 

absolutely  whether  the  article  is  but  which,  from  its  bad  quality, 

defective  or  not  without  a  trial,  did  not  vegetate,  and  it  was  held 

the  purchaser  is  entitled  to  make  not  to  be  a  bar  to  the  action  that 

a  trial  before  returning  it,  even  before  sowing  the  seed  the  pur- 

although  he  may  have  some  doubts  chaser  had  observed  it  to  have  a 

as  to  the  excellence  of  its  quality,  bad  colour  and  smell,  and  had  not 
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Although  a  purchaser  intimate  to  the  seller  that  the  goods  sent  are  of 
an  inferior  quality  to  those  ordered^  and  that  he  rejects  tfie  goodsy 
he  is  liable  for  the  contract  price  of  the  whole  goods  if  he  appro- 
priate  any  part  of  them  to  his  own  usCy  and  lie  is  barred  from 
maintaining  action  against  the  seller  for  fraudulent  breach  of 
contract. 

RANSAN  V.  MITCHELL. 

In  the  summer  of  1841,  Mitchell  entered  into  an  agreement  June  3, 1846. 
with  Ransan,  by  which  the  latter  was  to  send  him  a  cargo  of       "g^ 
fine  cork  from  Figueras.     The  price  of  the  cork  was  to  be     7D.  8i8. 
11,700  milrees  per  quintal;  but  no  particular  quantity  was 
fixed  upon,  it  being  agreed  merely  that  Ransan  was  to  ship  as 
much  as  he  had. 

Certain  advances  were  made  by  Mitchell  to  Ransan  to  com- 
plete the  agreement,  and  about  390  cwt*  of  cork  was  shipped 
on  board  a  vessel  belonging  to  the  former.  On  the  arrival  of 
the  cork  in  Glasgow,  Mitchell  was  dissatisfied  with  its  quality  ; 
he,  in  consequence,  stored  it  in  a  bonded  warehouse,  and  wrote 
to  Ransan,  complaining  that  it  was  of  inferior  quality,  stating 
that  it  bad  been  deposited  at  his  disposal,  and  calling  on  him 
to  pay  back  the  money  which  had  been  advanced  on  account 
of  it. 

Before  an  answer  to  this  letter  was  received,  Mitchell  pre- 
sented a  petition  to  the  Sheriff  of  Lanarkshire,  praying  that  a 
remit  might  be  made  to  two  cork-manufacturere  to  inspect  and 
value  the  cork  as  it  lay  in  the  warehouse,  and,  in  the  event  of 
its  being  found  that  the  value  of  it  was  less  than  the  sums  ad- 
vanced by  him  to  Ransan,  to  reserve  action  to  him  for  the 
difference.  No  opposition  having  been  made  to  this  petition, 
Ransan  being  then  abroad,  and  it  not  having  been  intimated  to 
him,  a  remit  was  made  by  the  Sheriff  to  two  valuators,  who 
valued  the  cork  at  £577,  8s.  2d. ;  and  this  being  a  smaller  sum 
than  that  at  which  Mitchell  estimated  his  advances,  an  interlo- 
cutor in  absence  was  pronounced  on  their  report,  reserving  to 
him  right  of  action  for  his  over-advances. 
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R^»^  After  this,  part  of  the  cork  was  taken  out  of  the  warehouse 

MncjuLu    and  used  up  by  Mitchell,  and,  when  Ransan  arrived  in  Glas- 
Juiie8ri845.  gow,  and  went  to  examine  the  quality  of  the  goods,  he  found 
that  only  about  forty  cwt.  of  the  quantity  originally  sent  re- 
mained. 

In  October  1842,  Ransan  raised  an  action  against  Mitdiell 
in  the  Sheriff-Court  of  Glasgow,  in  which  he  alleged  that  the 
cork  shipped  was  of  the  stipulated  quaUty,  and  concluded  for 
payment  of  the  balance  of  the  price  agreed  upon. 

Mitchell,  in  defence,  pleaded,  inter  cUid,  that  Ransan  had  failed 
to  furnish  cork  of  the  stipulated  quality,  and,  therefore,  that  he 
was  entitled  to  repudiate  the  contract ;  and  that,  not  having 
used  any  of  the  goods  until  after  failure  to  repay  his  advances, 
he  was  warranted  in  appropriating  them  for  the  purpose  of 
meeting  these  advances. 

A  record  was  made  up,  and  the  Sheriff-Substitute  pronounced 
the  following  interlocutor : — "  Having  considered  the  closed 
record,  finds  the  defender  liable  to  the  pursuer  in  payment  of 
the  sums  of  £266, 16s.  4^d.,  with  the  legal  interest^thereof  from 
the  30th  October  1 84 1 ,  and  of  £4, 1 78.,  with  interes't  as  libelled." 

This  judgment  was  ultimately  adhered  to  by  the  Sheriff  on 
the22dMay  1844. 

Mitchell  advocated  ;  and  at  the  same  time  raised  an  action 
of  declarator  and  damages  against  Ransan,  to  have  it  found 
and  declared  that  the  original  agreement  between  them  had 
become  void  and  ineffectual,  in  consequence  of  Ransan's  having 
"  fraudulently  and  dishonestly  failed  to  deliver  goods  of  the 
description  and  quality  stipulated,"  and  concluding  for  damages 
in  consequence.  Defences  were  given  in  by  Ransan,  but  no 
new  averments  were  made  on  either  side,  in  addition  to  those 
already  made  in  the  original  action  in  the  inferior  Court.  On 
the  7th  December  1844,  the  Lord  Ordinary  pronounced  an  in- 
terlocutor closing  the  record  on  the  summons  and  defences,  and 
conjoining  the  action  with  the  process  of  advocation  at  MitchelFs 
instance,  also  in  dependence. 

A  motion  was  then  made  by  Mitchell  to  have  the  case  re- 
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mitted  to  the  issue-clerks,  in  order  to  have  an  issue  prepared      Ransan 
to  try  the  question  of  fraud  ;  and  a  counter-motion  was  made    Mitchell. 
by  Ransan  for  a  diligence  to  recover  excerpts  from  the  books  of  june^846. 
the  custom-house  and  tl|e  bonded  warehouse,  as  evidence  with 
regard  to  the  depositation  of  the  cork,  and  its  subsequent  re- 
moval by  Mitchell. 

On  the  29th  January  1845,  the  Lord  Ordinary  pronounced 
the  following  interlocutor : — "  The  Lord  Ordinary  having  heard 
parties'  procurators  in  this  conjoined  process,  and  considered 
the  closed  record,  and  having  also  specially  considered  the 
motion  on  the  part  of  the  defender  for  a  diligence  to  recover 
evidence  of  the  entries  in  the  books  of  the  custom-house,  with 
respect  to  the  deposit  of  the  cork  in  question,  and  subsequent 
withdrawal  thereof  by  the  pursuer,  from  time  to  time,  for  the 
purpose  of  consumption,  and  by  which  deposit  and  consumption 
the  defender  maintains,  in  point  of  law,  that  the  pursuer  is 
barred  from  refusing  payment  of  the  price,  and  any  inquiry 
into  the  alleged  fraud  is  superseded  ;  and  also  the  counter* 
motion,  on  the  part  of  the  pursuer,  to  have  the  case  remitted 
to  the  issue-clerks,  with  the  view  of  having  an  issue  prepared, 
to  try  the  question  of  fraud  now  stated  against  the  defender,  in 
the  transmission  of  cork  of  an  inferior  quality  :  Finds,  1st, 
With  respect  to  the  said  motion  on  the  part  of  the  defender, 
that  the  said  entries,  however  sufficient  to  establish  the  terms 
of  the  deposit,  and  the  dates  of  taking  delivery  of  the  cork, 
would  not  be  conclusive  of  themselves  on  this  branch  of  the 
case,  and  would  leave  open  much  necessary  inquiry  with  re- 
spect to  the  circumstances  in  which  the  deposit  was  made,  and 
also  as  to  the  communications  which  passed  between  the  par- 
ties, the  state  of  advances  made  by  the  pursuer  on  account  of 
the  cork,  and  other  considerations  touching  the  consumption 
thereof,  as  to  which  there  are  various  conflicting  averments  on 
record  ;  and  therefore  refuses,  in  hoc  statUf  the  said  motion  on 
the  part  of  the  defender,  reserving  for  him  to  apply  for  the  said 
diligence,  or  for  any  other  diligence  which  may  appear  compe- 
tent at  a  future  stage  of  the  cause.  2dly,  As  to  the  motion  on 
the  part  of  the  pursuer  to  remit  the  case  to  the  issue-clerks,  in 
respect  that  the  averment  in  the  summons  raised  in  this  Court, 
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Ransan  of  a  frauilulcnt  and  dishonest  mixing  of  the  cork-wood  is  made 
MnciixLL.  therein,  as  is  admitted  in  the  defences,  for  the  first  time,  and 
June3ri846.  S^^^  Substantially  to  the  voidance  of  the  whole  contract ;  ad 
also  in  respect  that  it  is  competent  for  the  defender  to  soggesl 
any  issue  on  his  part  which  he  may  think  proper,  and  which, 
if  suitable,  will  be  allowed  by  the  Court ;  and  finally,  in  resped 
that,  on  approval  of  the  issue  or  issues,  it  is  competent  for  the 
defender  to  suggest  such  order  in  the  trial  thereof  as  he  maj 
think  fit ;  and  that  any  motion  on  that  subject  will  be  dis^ 
posed  of,  when  made,  in  such  manner  as  the  Court  shall  deen 
just :  Before  farther  procedure,  remits  the  case  to  the  issue 
clerks  to  prepare  such  issue  or  issues  as  may  appear  proper  anc 
necessary  for  the  trial  of  the  question  between  the  parties  ii 
this  conjoined  process/' 

Ransan  reclaimed  and  Pleaded  ; — That  the  remit  to  the 
issue-clerks  was  not  the  proper  course  to  take  in  the  circum- 
stances of  the  case,  as  there  was  already  a  sufficiency  of  facts 
admitted  to  be  proved,  to  furnish  grounds  for  its  decision; 
and  as  he  was  ready,  if  it  was  thought  that  there  was  not 
enough,  to  supply  the  deficiency  by  means  of  written  evi- 
dence. 

That  the  fact  of  the  pursuer  having  broken  bulk,  and  con- 
sumed part  of  tlie  goods,  rendered  the  contract  binding  upon 
him,  and  barred  him  from  refusing  payment  of  the  contract 
price  ;  and  that  it  was  a  sufficient  answer  even  to  prevent  any 
inquiry  into  the  alleged  fraud  on  the  part  of  the  defender,— 
Smif/is  Mercantile  Law,  p.  472  ;  Jafray  v.  Boag,  Dec.  7, 
1824, 3  S.  375  ;  Watt  v.  Glen,  Feb.  6,  1829/7  S.  372  ;  butthal 
the  only  grounds  on  which  the  charge  of  fraud  was  founded, 
were  the  averments  which  the  pursuer  had  already  made  in  the 
action  in  the  Inferior  Court,  where  such  a  charge  was  not 
brought ;  and  that  the  action  of  declarator  and  damages  vas 
therefore  incompetent. 

Mitchell  Pleaded  ; — That  as  he  had  made  an  averment  of 
fraud  on  the  part  of  the  defender,  which  must  at  present  be 
assumed  to  be  true,  he  was  entitled  to  go  to  a  jury  in  order  to 
substantiate  it. 
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That  the  rule  that  a  purchaser  by  intermeddling  with  goods,      iunaaw 
which  he  had  at  first  repudiated,  subjected  himself  to  the  con-     Mitchell. 
tract  price,  was  not  inflexible ;  but  that  a  new  contract  might  juneTT846. 
be  created  by  impHcation,  by  which  he  would  become  liable 
3nly  for  the  actual  value  of  the  remainder. — Okell  v.  Smithy 
I  Starkie,  107  ;  Fleming  y.  Simpson,  1806,  1  Campbell,  40. 

He  ultimately  admitted  at  the  Bar  a  certified  excerpt  from 
ihe  custom-house  books,  produced  by  Ransan,  shewing  that  the 
jvliole  of  the  corks  except  forty-one  cwts.,  had  been  withdrawn 
rom  the  bonded  warehouse  by  him  at  difierent  times,  and  in 
various  quantities. 

LoKD  President. — I  think  that  it  is  quite  impossible  to  ad- 
lere  to  the  Lord  Ordinary's  interlocutor.  After  all  the  proceed- 
ngs  that  took  place  in  the  Inferior  Court  in  the  first  action,  is 
t  possible  for  Mitchell  to  say  that,  merely  because  he  now 
jornes  forward  with  broad  allegations  of  fraud  in  his  summons, 
le  can  get  these  mixed  up  with  the  original  case,  and  then  send 
ibe  whole  question  to  a  jury  1 

If  Mitchell  had  intended  to  repudiate  the  bargain,  he  should 
lot  have  touched  the  cork  ;  but  he  was  not  entitled  to  take  as 
uiicli  as  would  reimburse  him  for  his  alleged  advances,  and  say, 
it  the  same  time,  that  he  did  not  take  it  in  implement  of  the 
contract.  By  using  the  goods,  he  left  the  ground  he  at  first 
stated  he  was  to  occupy,  and  adopted  the  contract. 

Lord  Mackenzie. — I  am  of  the  same  opinion.  This  appears 
;o  be  a  case  of  by  no  moans  an  uncommon  sort.  Ransan  says 
;hat  he  sent  good  cork,  while  Mitchell  says  that  the  cork  was 
bad.  Now,  suppose  that  the  latter  statement  were  true,  and  even 
:hat  bad  goods  were  sent  intentionally, — What  is  to  be  done  ? 
Why,  just  what  happens  every  day — the  merchant  says,  I  re- 
pudiate the  bargain,  and  deposit  the  goods  at  your  risk.  But 
then,  though  goods  of  an  inferior  quality  were  improperly  sent, 
prices  may  rise,  and  they  may  consequently  become  more 
valuable,  and  the  merchant  may  take  and  dispose  of  them  after 
all.  Now,  if  he  did  so,  could  he  say  that  he  would  repudiate 
the  contract  still  ?  But  here,  Mitchell  has  taken  and  used 
nearly  the  whole  of  the   cork   which  he  at  first  rejected  as 
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says  not  one  word  of  the  bad  quality  of  the  cork-wood,  but     Raksan 
merely  states  its  nature,  as  amounting  only  to  £577,  and  less  by    miwhell 
£227  than  the  sum  the  defender  paid  for  it.     It  is  clear  that  junc"8ri845 
such  a  report  is  quite  irrelevant,  or  it  at  least  proves,  not  that 
the  cork-wood  was  of  inferior  quality,  but  merely  that  the  de- 
fender had  paid  more  for  it  than  it  would  fetch,  at  the  time  of 
valuation,  in  the  Glasgow  market. 

But  however  ineflPectual  these  proceedings  were  to  raise  any 
presumption  against  the  pursuer,  they  are  quite  irrelevant,  as 
shewing  that  the  defender's  attention  had  been  called  to  the 
quality  and  nature  of  the  goods. 

Now,  if  matters  had  been  allowed  to  remain  as  they  were, 
the  defender  might  yet  have  been  admitted  to  prove  the  inferior 
quality  of  the  cork-wood  ;  and  on  that  being  proved,  to  annul 
the  bargain. 

But  it  is  now  established  by  his  admission,  that  he  did  not 
illow  the  matters  to  remain  as  they  were,  but  from  the  Febru- 
iry  till  the  March  he  continued  to  use  the  cork-wood  as  his 
>wn,  to  take  it  out  of  bond,  portion  by  portion,  as  he  wanted  it, 
md  to  work  it  up  for  his  own  purposes. 

I  think  that,  in  these  circumstances,  this  is  the  case  where 
we  are  bound  to  apply  the  ordinary  rule,  and  to  hold,  that 
whatever  objections  the  defender  might  originally  have  had,  he 
iias  passed  from  them,  by  taking  and  using  the  goods.  The 
dleged  inferior  quality  of  the  goods  might  have  enabled  him  to 
repudiate  the  contract  altogether.  But  by  taking  and  using 
/he  goods,  to  which  he  had  no  right  but  through  the  contract, 
96  has  actually  adopted  the  contract ;  and  the  whole  admitted 
Facts  of  the  case  show  that  he  did  so  with  his  eyes  open,  and 
juite  aware  of  all  the  objections  which  he  now  seeks  to  establish. 

These  considerations  seem  to  me  conclusive  against  the 
counter-action,  which  the  defender  did  not  bring  till  after  the 
iudgment  was  pronounced  against  him  by  the  Sheriff;  and 
ivhich,  besides,  is  founded  on  an  assumption  directly  disproved 
>y  the  admitted  facts  of  the  case. 

The  sunmions  is  rested  on  the  alleged  rejection  of  the  goods 
}j  the  defender,  and  concludes  for  declarator  that  the  contract 
zame  to  an  end,  and  that  the  defender  is  entitled  to  recover  the 
price  which  he  had  paid.     It  does  not^say  one  word  of  the  dc- 
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le  case  of  Watt  v.  Glen,  Feb. 
^29,  7  S.  372,  was  an  action 
16  price  of  a  parcel  of  wheat 
to  the  defender.  On  the 
[)t  of  the  wheat,  the  defender 
ted  that  it  was  not  conform 
nple,  and  that  it  was  inferior 
at  which  he  ex|>ect^  to  re- 
The  seller  then  reqtiired 
purchaser  either  to  pay  the 
or  restore  the  wheat ;  but 
10  refused  to  do,  and  it  ap- 
d  from  the  evidence  that  he 
>aid  that  he  would  keep  his 
lin,  but  would  take  a  few 
:l8  oft'  the  price.  The  Court 
ned  in  terms  of  the  libel. 
BuLGRAY  observed, — "  It  ap- 
from  the  evidence,  that  al- 
^h  the  wheat  was  of  the  same 


sort  as  the  sample,  yet  it  was  not 
so  good.  It  was  therefore  quite 
competent  for  the  defender  to  have 
rejected  it.  But  instead  of  doing 
so,  he  says,  at  the  distance  of 
several  days,  that  he  would  keep 
his  bargain,  and  that  he  will  en- 
deavour to  take  a  few  pounds  off* 
the  price.  It  is  clear,  therefore, 
that  he  cannot  now  be  permitted 
to  avail  himself  of  the  objection  to 
the  wheat.  Where  goods  have 
been  pmchased  according  to 
sample,  and  a  different  sort  is  sent, 
it  is  the  duty  of  the  purchaser 
either  immediately  to  return  them, 
or  to  intimate  to  the  seller  that  he 
holds  them  for  his  behoof"  The 
other  Judges  concurred. 


'6  goods  are  objected  to  by  a  purchaser  as  not  being  conform  to 
sample  according  to  which  he  purcliased,  it  is  his  duty  to  return 
goods  to  the  seller,  or  in  some  cases  to  retain  them  for  his  behoof; 

I  he  is  not  entitled  to  retain  them  for  any  purpose  or  interest  of 
own. 

PADGETT  V.  M'NAIR. 


S. 
15  D.  76. 


ns  was  an  action  at  the  instance  of  Padgett  and  Company,  Nov.  24, 1862. 
ifacturers  in  Leeds,  against  M'Nair  and  Brand,  merchants 
lasgow,  for  £416,  as  the  price  of  two  thousand  shawls, 
goods  were  ordered,  as  the  defenders  averred,  according 
Linple,  from  Macalister,  the  pursuers'  agent  in  Glasgow. 
'  were  delivered  with  invoices  bearing  to  be  of  goods 
ight  of  J.  and  E.  B.  Padgett."  On  their  arrival  the  dcfen- 
intiniated  to  Macalister  that  they  rejected  the  goods  as 


856  CONTRACT  OP  8ALB. 

rAiHjiTT  inferior  to  the  sample,  and  that  either  other  shawls  must  be 
m*Naib.  sent,  or  they  would  claim  9d.  per  shawl  as  damages  for  d(hi- 
NoT.^1852.  fulfilment  of  the  bargain.  On  1st  April  1851  the  pursuen 
wrote — "  We  shall  under  no  circumstances  alter  the  price  or 
make  any  deduction.  If  they  (the  defenders)  do  not  widi  to 
take  them  as  invoiced,  we  request  they  will  at  once  return  than 
to  us.*'  Several  letters  passed  between  the  parties,  the  pur- 
suers adhering  to  their  determination  of  not  making  any  abate- 
ment in  the  price,  but  offering  to  take  back  the  goods — the 
defenders  refusing  to  take  them  in  implement  of  the  contract, 
but  retaining  them  as  security  for  their  claim  of  damages. 

The  present  action  was  then  raised,  in  which  the  pursuers 
Pleaded  ; — "  The  defenders,  by  retaining  the  shawls,  have  de- 
prived themselves  of  any  right  to  refuse  payment  of  the  con- 
tract price,  even  on  the  assumption  that  they  truly  intended  to 
purchase  from  the  pursuers  shawls  of  a  superior  quality  to  those 
sent." 

The  defenders  Pleaded  ; — That  the  pursuers,  having  failed 
to  implement  their  contract  by  delivery  of  shawls  conform  to 
the  sample,  had  no  claim  for  payment ;  and  that  the  defenders, 
having  from  the  first  objected  to  the  shawls  as  disconform  to 
the  sample,  had  incurred  no  liability. 

The  Lord  Ordinary  ordered  the  parties  to  lodge  proposeJ 
issues,  and  reported  the  case  to  the  Inner-House.  On  the  case 
coming  before  the  Court,  the  pursuers  argued  that  an  issue  was 
unnecessary,  and  moved  for  decree,  on  the  ground  stated  in 
their  third  plea  in  law.  The  Court  thereupon  remitted  to 
the  Lord  Ordinary  to  hear  parties  upon  the  question  thus 
raised. 

His  Lordship  thereafter  pronounced  this  interlocutor:— 
"  Finds  that  the  facts  and  circumstances  appearing  on  the  ad- 
missions of  the  defenders,  and  the  correspondence  produced,  and 
founded  on  by  both  parties,  do  not  afford  sufficient  grounds  for 
decerniture  in  terms  of  the  libel,  and  therefore  appoints  the  case 
to  be  enrolled,  with  a  view  to  further  procedure." 
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The  pursuers  reclaimed.  Padqbtt 

M'Nais. 

Lord  Justice-Clerk. — In  this  case  certain  goods,  a  large  noy.^i862. 
parcel  of  shawls,  were  sent  to  the  defenders,  M*Nair  and  Brand, 
in  Paisley,  in  consequence  of  an  order  or  commission  given  to 
the  agent  of  the  pursuers.  At  present,  and  in  this  argument, 
we  must  hold  that  these  shawls  were  ordered  according  to 
sample.  They  were  sent  in  four  lots,  with  invoices  of  goods  as 
sold  and  bought,  as  follows  : — 

Bedford  Street,  Park  Row,  Leeds, 
Mar.  11,  1851. 
Messrs.  M*Nair  &  Brand, 

Bought  of  J.  and  E.  B.  Padgett  &  Co.,  Manufacturers  of 

Woollen  cloths.  Tweeds,  Fancy  Cloakings,  Shawls,  &c. 

Terms,  2\dJ  for  cash,  10th  May. 

Conveyance — M*N.  &  B. — 6.  433,  Caledonian. 

25  bundles  white  shawls,  12  ea.  300  @  5/3,       .      £78  15     0 

Canvas, 0     3     0 


£78  18     0 

The  others  are  of  the  same  character. 

The  goods  thus  were  delivered  to  the  defenders,  and  came 
into  their  hands  as  goods  sold  and  sent  to  them  under 
the  contract  of  sale,  and  on  that  footing  alone  were  the  goods 
forwarded  to  them.  In  no  other  way,  and  on  no  other  ground, 
did  the  goods  get  into  the  hands  of  the  defenders.  In  fact, 
goods  so  sent  are  tendered  under  the  contract ;  and  if  not 
taken  and  received  as  conform  to  order,  then  the  tender  is  at 
an  end,  and  the  possession  is  not  given  over  to  the  buyer  at 
all,  although,  for  the  convenience  of  trade,  they  were  sent 
directly  to  him.  When  the  goods  arrived  and  were  examined, 
the  defenders  aver,  and  we  must  at  present  assume  that  they 
averred,  that  the  goods  were  disconform  to  the  sample,  and  not 
of  the  quality  which  they  were  entitled  to  require  under  the 
contract  for  the  purchase  of  shawls  according  to  the  sample 
exhibited  to  them. 

This  being  their  view  and  opinion  of  the  quality  of  the  goods 
aent  to  them,  they  were  clearly  entitled  to  refuse  to  take  them 
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Paimfit  aa  imi^lcr^Kfit  of  die  •TJinr^-act.  Now^  in  such  a  case,  the  course 
x*5jrvL  is  clear,  ^imcie.  anil  •ILeunox.  and  that  coorse  is  one  prescribed 
3^^  ^i>^2^  br  a  setdeti  mle  in.  die  law  merchant,  of  universal  applicatioe. 
If  die  zocth  are.  in  die  belief  of  die  buyer,  not  of  the  quality 
he  was  eaddai  to.  he  i&  not  onlj  entxded,  but  bound  to  return 
the  zoi>is  to  the  seller  :  or.  if  the  sending  them  back  would  be 
ereatlj  prejii*iicial  to  the  interests  or  against  the  wish  of  the 
seller,  to  hold  them  tmni  he  can  indmate  his  rejection,  for  and 
on  afxoont  of  the  seller,  so  as  to  be  endrely  at  the  disposal  and 
orders  of  the  seller.  The  rule  of  law  may  be  said  to  be  two- 
fold— that  is.  it  is  a  rule  which  provides  for  the  rights  and 
iciterests  of  b>di  buyer  and  seller.  The  buyer  cannot  be 
compelle-i  to  receive  and  take,  in  implement  of  the  contract, 
goo*ls  which  he  sees  and  knows  are  not  according  to  sample, 
and  not  of  the  quality  which  alone  induced  him  to  purchase. 
That  the  g'>o«Js  come  from  a  distance,  and  so  are  bodily  sent  to 
him,  cannot  affect  his  rights ;  he  cannot  be  called  on  to  pay 
the  price  for  goods  different  from  those  which  alone  he  ordered, 
or  to  take  them  at  a  reduced  price.  They  come  to  him  as 
offered  and  tendered  only  in  implement  of  the  contract,  and  he 
has  his  right  of  cxamiDation  before  acceptance  of  the  goods 
under  that  contract  of  sale,  and  unless  satisfied,  there  is  no 
acceptance  by  him.  But,  then,  while  such  is  his  right,  there  is, 
as  a  part  of  the  same  rule,  and  equally  important,  the  course  to 
Ixj  followed  in  regard  to  the  rights  and  interests  of  the  seller, 
who  must  not  be  at  the  mercy  of  the  distant  buyer.  The  latter, 
while  he  has  the  right  of  refusing  to  take  the  goods  when 
offered,  (and  the  sending  them  is  exactly  the  same  as  if  a  pirty 
came  and  offered  them  to  the  buyer  as  implement  of  the  contract,) 
he  is  also  bound,  if  dissatisfied,  to  reject  the  goods  ;  indeed, 
the  right  of  the  buyer  cannot  be  stated  or  defined  in  t^rms 
which  do  not  equally  lay  down  and  comprehend  his  obligation 
to  the  seller,  and  that  is,  to  refuse  to  receive  the  goods,  and  to 
reject  them  when  offered.  Though  sent  by  carriei's,  or  rail- 
ways, or  vessels,  they  are,  in  truth,  when  they  so  come  intotbe 
buyer  s  hands,  only  offered  and  tendered  to  him.  If  he  is  dis- 
satisfied, then  he  is  bound  to  refuse  to  receive  them,  as  the  re- 
t,  and  the  necessary  result,  of  his  averment,  that  what  b 
rod  is  not  implement  of  the  contract.     To  object  and  vet 
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io  receive — to  reject  the  goods  as  not  in  implement  of  the  con-     Padgett 

:;ract,  and  yet  to  retain  tliem  for  any  purpose  or  object  of  the      m^Nair. 

buyer,  is  utterly  inconsistent — inconsistent  with  the  rule  of  law  Nov. ^1852. 

— inconsistent  with  the  foundation  of  the  buyer's  right  to  refuse 

to   take  goods  difiFerent  from  what  he  ordered,  which  right 

means,  that  when  the  goods  are  offered  to  him,  he  may  refuse 

to  receive  them — and  inconsistent  with  the  right  of  the  seller, 

9?hich  is,  that  if  the  goods,  when  tendered,  are  not  taken  in 

implement  of  the  contract,  they  remain  the  property  of  the 

seller,  must  be  at  his  command  and  disposal,  and  so  must  be 

instantly  sent  back,  or  held  only  for  him.     The  rule  is  so  laid 

down  in  all  the  authorities.    The  cases  of  Watt  v.  Glen,  and  of 

Ransan  v.  Mitchell,  appear  to  me  to  be  directly  in  point.     But 

there  are  many  other  cases  in  which  the  principle  is  stated. 

It  is  of  no  moment  for  what  purpose  of  his  own  a  buyer, 

although  he  declares  that  he  cannot  take  the  goods  as  of  the 

quality  stipulated,  retains  possession.      The  act  of  retaining 

them  is  equally  injurious  to  the  seller,  as  if  the  buyer  desired 

to  concuss  him  into  an  abatement  of  price.     In  fact,  that  may 

often  be  the  real  object,  if  we  sanctioned  such  a  course  as  that 

followed  here,  of  retaining  for  a  claim  of  damages  on  the  ground 

of  alleged  breach  of  bargain  ;  and  whether  the  object  or  not  in 

the  first  instance,  it  might  often  lead  to  the  seller,  in  order  to 

avoid  the  consequences  of  the  indefinite  and  ruinous  detention 

of  his  goods,  proposing  a  large  abatement.     The  rejection  of 

the  goods  on  the  part  of  the  buyer,  if  honest,  must  be  real  and 

actual  rejection,  and  his  plea  must  be  consistently  followed  out 

by  the  return  of  the  goods,  which  only  come  to  him  as  a  tender 

and  delivery  under  the  contract,  for  on  no  other  footing  are 

they  ever  in  his  keeping,  or  at  his  disposal  at  all.     To  take 

them  in  security  of  an  alleged  claim  of  damages,  without  the 

consent  and  against  the  remonstrances  of  the  seller,  and  to 

place  them  at  his  own  disposal  by  his  own  act,  and  at  his 

own  pleasure,  is  wholly  repugnant  to  the  only  ground  on  which 

they  were  sent  to  him, — viz.,  the  contract  of  sale,  under  which, 

if  he  will  not  take  the  goods  at  the  price,  he  has  no  ground  of 

possession  whatever,  but  is,  on  the  contrary,  bound  to  return 

them. 

I  am  very  unwilling  to  refer  to  the  law  of  England,  for  in 
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return  them,  and  cannot,  consistently  with  that  plea,     P^oom 
b  any  course  by  which  the  goods  are  not  returned  to  the      m»Na». 
%  or  held  for  his  order  and  disposal.     Accordingly,  in  the  noy.  2V1862. 
English  case,  in  R,  M.  d  TF.,  in  which  that  course  was 
npted,  a  party  having  refused  to  take  goods  as  not  accord- 
to  order,  while   the   seller  maintained  that  they  were, 
ved  at  last  to  sell  them  for  behoof  of  the  seller.     But  the 
t  (Exch.)  held  that  his  retention  of  the  goods  made  him 
or  in  the  invoice  price,   and  that  this  act  was  wholly 
isistent  with  his  plea,  that  the  seller  had  violated  the  con- 
.,  and  so  barred  him  from  any  defence  in  action  for  the 

ich,  then,  being  the  rule,  what  are  the  facts  here  ? 
be  2000  shawls,  it  is  said,  were  to  be  furnished  according 
Lmple.     When  tendered  by  being  sent,  they  are  examined, 
the  buyer  objects  to  their  quality  and  character  ;  and  he 
he  rejected  them  accordingly  on  that  ground, 
hen  what  follows : — 

he  pursuers  (1st  April  1851)  write  as  follows  to  the  defen- 
— (reads). 

he  defenders'  answer  (4th  April)  is  certainly  an  implied 
2tion  of  shawls  sent,  but  not  an  open  avowal  of  what  was 
rwards  put  forward. 

he  pursuers'  reply  (7th  April)  is  explicit — (reads).  This 
)d  on  the  defenders  to  take  the  proper  course  open  to  a 
er  who  intended  to  refuse  to  take  the  goods  as  disconform 
rder. 

'hen  the  defenders  announce  (8th  April)  what  they  intend 
io.  And  in  another  letter  they  say  that  they  keep  the 
is,  not  under  the  contract,  but  only  as  security  that  their 
m  for  £75,  being  ninepence  on  each  shawl,  shall  be 
sfied. 

'his  was  a  course  which  a  buyer  was  not  entitled  in  law  to 
)w,  and  which  excludes  him  from  any  defence  against  the 
on  for  the  price. 

Jhe  Lord  Ordinary  concurs  in  holding  that  they  were  not 
itled  to  keep  the  goods  on  the  ground  and  for  the  purpose 
f  stated,  although  he  thinks  it  has  no  effect  in  the  present 
on  for  payment.     But  if  a  buyer  who  objects  to  goods, 
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Padobtt     many  essential  principles  it  is  so  diflFerent  from  our  law  as  to 
m*Naib.      the  contract  of  sale,  that  very  much  uncei'tainty  has  been  in- 
Nov.  24, 1852.  troduced  into  our  arguments  from  reference  to  a  law  so  diflferent 
from  our  own  as  to  this  contract.    But  on  this  particular  pointy 
which  really  belongs  to  the  law  merchant,  and  is  brought  often 
into  operation  between  sellers  and  buyers  residing  in  different 
countries  and  remote  parts  of  the  world,  the  rule  seems  to  be 
the  same  in  both  countries.     I  have  carefully  looked  over  Mr. 
Smith's  exposition  of  the  law  as  to  the  contract  of  sale,  to  see 
whether  any  trace  can  be  found  of  the  right  of  a  buyer,  when 
he  objects  to  the  goods  as  not  according  to  bargain,  and  denies 
that  he  is  bound  to  receive  them  as  such,  still  to  retain  them  in 
order  to  meet  his  alleged  claim  of  damages  for  breach  of  bar- 
gain.    But  while  the  rule  is  laid  down  absolutely,  I  can  find 
not  the  slightest  trace,  either  in  cases  or  in  the  statement  of 
principles,  which  suggests  the  possibility  of  the  buyer  being 
entitled  to  take  such  a  course.     On  the  contrary,  one  passage 
very  significantly  implies  that  it  cannot  be    done.     Haring 
stated  the  obligation  of  the  vendee  to  return  the  goods  if  lie 
objects  to  them,  he  says,   (p.  470  of  Dowdeswell's  edition,) 
"  There  are  some  cases  in  which  it  would  be  impossible,  or  very 
difficult,  to  return  the  goods, — for  instance,  where  they  consist 
of  bricks  and  timber  put  together  in  the  shape  of  a  building," 
and  he  states  the  remedy  there  to  be,  that  the  true  value  only 
shall  be  paid.     And  then  he  adds — "  A  question  has  sometimes 
arisen  whether  a  vendee  who  has  refused  to  accept  goods  on 
the  ground  that  they  do  not  correspond   to  the  order  and 
sample,  can  justify  selling  them  as  the  vendor's  agent,  in  order 
to  avoid  the  expense  of  export.     It  is  a  dangerous  course  to 
pursue,  and  never  ought  to  be  resorted  to  without  necessity/' 
Now,  in  the  case  supposed,  the  goods  had  come  from  abroad, 
the  loss  and  delay  of  exporting  them  and  sending  them  back  to 
the  seller  may  be  very  great ;  and  the  only  question  then  is, 
whether,  as  acting  for  the  seller,  and  doing  the  best  for  hira  in 
the  circumstances,  the  buyer  may  sell,  but  of  course,  in  such  a 
case,  acting  wholly  for  the  seller,  and  in  no  respect  holding  the 
goods  for  his  own  behoof     This  question  certainly  illustrates 
most  strongly  the  universal  and  rigorous  application  of  the  rule, 
that  a  buyer  who  objects  to  goods  as  not  according  to  contract 
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must  return  them,  and  cannot,  consistently  with  that  plea,     P^oom 
adopt  any  course  by  which  the  goods  are  not  returned  to  the      m»Naie. 
seller,  or  held  for  his  order  and  disposal.     Accordingly,  in  the  noy.  24/1852. 
only  English  case,  in  R.  M.  d  TF.,  in  which  that  course  was 
attempted,  a  party  having  refused  to  take  goods  as  not  accord- 
ing to  order,  while   the   seller  maintained  that  they  were, 
resolved  at  last  to  sell  them  for  behoof  of  the  seller.     But  the 
Court  (Exch.)  held  that  his  retention  of  the  goods  made  him 
debtor  in  the  invoice  price,   and  that  this  act  was  wholly 
inconsistent  with  his  plea,  that  the  seller  had  violated  the  con- 
tract,  and  so  barred  him  from  any  defence  in  action  for  the 
price. 

Such,  then,  being  the  rule,  what  are  the  facts  here  ? 

The  2000  shawls,  it  is  said,  were  to  be  furnished  according 
to  sample.  When  tendered  by  being  sent,  they  are  examined, 
and  the  buyer  objects  to  their  quality  and  character  ;  and  he 
says  he  rejected  them  accordingly  on  that  ground. 

Then  what  follows : — 

The  pursuers  (1st  April  1851)  write  as  follows  to  the  defen- 
ders— (reads). 

The  defenders'  answer  (4th  April)  is  certainly  an  implied 
rejection  of  shawls  sent,  but  not  an  open  avowal  of  what  was 
afterwards  put  forward. 

The  pursuers'  reply  (7th  April)  is  explicit — (reads).  This 
called  on  the  defenders  to  take  the  proper  course  open  to  a 
buyer  who  intended  to  refuse  to  take  the  goods  as  disconform 
to  order. 

Then  the  defenders  announce  (8th  April)  what  they  intend 
to  do.  And  in  another  letter  they  say  that  they  keep  the 
goods,  not  under  the  contract,  but  only  as  security  that  their 
claim  for  £75,  being  ninepence  on  each  shawl,  shall  be 
satisfied. 

This  was  a  course  which  a  buyer  was  not  entitled  in  law  to 
follow,  and  which  excludes  him  from  any  defence  against  the 
action  for  the  price. 

The  Lord  Ordinary  concurs  in  holding  that  they  were  not 
entitled  to  keep  the  goods  on  the  ground  and  for  the  purpose 
they  stated,  although  he  thinks  it  has  no  effect  in  the  present 
action  for  payment.     But  if  a  buyer  who  objects  to  goods, 


862  CONTRACT  OP  SALE. 

Padoktt  chooses  to  Jo  what  is  (juite  inconsistent  with  that  plea,  and  not 
m«Nair.  to  follow  the  course  prescrihed  for  a  buyer  in  such  circumstances, 
Nov  24"i862.  ^^'  *^  retain  the  goods  for  any  purpose  of  his  own,  then,  as  in 
all  the  Scotch  cases,  and  the  English  one  I  have  mentioned, 
that  conduct  is  held  to  subject  him  iu  the  action  for  payment 
of  the  price,  as  he  has  kept  the  goods,  which,  if  he  did  not  mean 
to  receive,  he  should  have  sent  back.  Hence  we  must,  accord- 
ing to  all  the  authorities,  decide  what  shall  be  tlie  effect  oi 
such  conduct  when  the  seller  brings  his  action  for  the  price ; 
and  if  the  buyer,  to  save  the  seller  the  expense  of  exporting 
the  goods,  cannot  even  sell  them  for  behoof  and  benefit  of  the 
seller  without  subjecting  himself  in  the  contract  price,  mucl 
more  surely  here,  where  he  keeps  the  goods  as  a  means  of  pay- 
ing himself,  or  as  a  fund  for  payment  of  an  alleged  claim  foi 
damages  on  account  of  the  supposed  breach  of  bargain.  Any 
other  result  would  put  a  seller,  in  a  most  unreasonable  and 
alarming  manner,  into  the  hands  of  a  buyer,  without  any  pro- 
tection whatever.  When  the  goods  arrive  and  the  buyer  is 
dissatisfied,  that  is  merely  his  averment,  in  which  he  may  be 
quite  wrong.  If  the  goods  are  not  taken  as  fulfilment  of  the 
price,  the  buyer  has  no  title  to  take  them.  That  they  are  at 
his  warehouse,  is  of  no  consequence.  The  buyer  has  no  righl 
to  take  possession  of  them  for  himself,  or  for  any  interest  of  hii 
own  whatever.  They  are  sent  to  him  under  the  contract  ol 
sale,  and  are  thereby  tendered  to  him  as  in  im])lemcnt  of  thai 
contract.  If  he  will  not  receive  them  on  that  footing,  then  he 
can  have  no  right  whatever  to  take  possession.  l?ut  if  lie  does 
so,  on  any  interest  of  his  own,  and  for  himself,  the  result  to  the 
seller  is  equally  the  same,  viz.,  of  depriving  him  of  the  contro! 
and  disposal  of  the  goods,  as  much  as  if  the  buyer  acknow- 
ledged them  to  be  in  accordance  with  the  order  ;  and  it  woulJ 
be  most  u)ijust  to  the  seller,  that  the  buyer  should  thus,  at  hi: 
own  pleasure,  subject  the  seller  to  such  immense  inconvenience, 
and  such  an  unexpected  and  unfair  result. 

"Whether  an  article,  especially  of  fancy  goods  for  tjie  fashions 
of  a  new  season,  is  according  to  the  quality  expected,  or  accord- 
ing to  sample,  may  often  be  matter  of  great  difference  oi 
opinion.  Nay,  the  change,  such  as  it  is,  may  have  arisen  frow 
some  new  taste  in  the  fabric,  so  that  the  article  may  in  truth 
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be  better  for  the  market  than  what  was  ordered,  although  the  PAnGBir 
provincial  buyer  may  not  have  become  aware  of  the  chcinge  in  m*Naib. 
the  fashion  :  but  the  manufacturer  knows  that,  by  the  change,  Nov.  2471862. 
such  as  it  is,  the  article  is  more  saleable  than  it  was,  and  that 
his  customer  would  have  soon  found  himself  behind  in  the 
trade,  if  the  exact  pattern  or  style  of  the  sample  had  been  kept 
to.  If  the  buyer  is  dissatisfied,  and  if  the  goods  are  sent  back, 
then  the  seller  knows  he  can  sell  them  with  perfect  ease. 
Again,  the  price  may  have  risen  in  the  manufacturer's  imme- 
diate market,  although  it  has  fallen  in  the  buyer's — and  hence 
again  the  interest  of  the  seller  to  have  them  immediately  sent 
back  if  objected  to.  He  knows  best  how  to  dispose  of  them 
before  the  season  is  lost : — and  at  all  events  he  makes  the  most 
of  them,  and  is  not  a  sufferer.  But  if  the  buyer,  at  his  own 
hand,  and  on  his  own  caprice,  may  keep  them  for  some  alleged 
claim  of  damages,  what  is  the  result  ?  Why,  in  this  case,  2000 
shawls  are  kept  dead  stock  to  wait  the  making  of  other  2000, 
so  that  an  order  for  2000  is  to  require  4000  to  meet  it  ;  and 
if  a  dispute  arises  as  here,  the  season  is  lost,  and  the  article 
becomes  unsaleable,  or  of  little  value. 

Such  unfair  results  cannot  be  permitted  to  attend  the  un- 
authorized act  of  the  buyer  at  his  own  pleasure,  and  in  direct 
violation  of  the  terms  and  conditions  on  which  alone  the  shawls 
were  sent  to  him — which  was,  the  condition  that  he  was  to 
take  them  as  the  goods  bought  under  th^  contract  of  sale.  If 
he  will  not  take  on  that  footing — and  he  is  not  bound  if  dis- 
satisfied— then  they  are  in  truth  not  delivered  over  to  him, 
although  physically  they  have  been  sent  to  him,  and  he  has 
no  title  of  possession.  If  he  takes  and  retains  them  for  any 
purpose  of  his  own,  while  he  yet  says  he  rejects  them  as  not 
conform  to  sample,  and  insists  on  keeping  them  when  required 
to  return  them,  such  tortious  and  inconsistent  conduct,  wholly 
unwarranted  by  the  condition  of  the  only  title  of  possession 
ever  entrusted  or  offered  to  him,  must  bring  him  under  the 
contract,  and  bar  all  opposition  to  paying  the  price. 

Any  other  view  would  be  most  hazardous  for  mercantile 
transactions,  and  would  be,  in  my  opinion,  wholly  inconsistent 
with  the  obligations  on  the  buyer,  if  dissatisfied  with  the  way 
in  which  the  seller  has  answered  the  order.     I  am  therefore 
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Padgkt     of  opinion,  that  judgment  must  be  given  for  the  price  of  the 
M'Naib.      goods. 


Not.  24, 1862. 


Lord  Cockburn. — I  agree  with  your  Lordship.  Assuming 
that  the  goods  sent  were  not  according  to  the  sample,  how  can 
the  defenders  be  allowed  to  keep  the  goods  without  paying  for 
them  ?  They  got  possession  of  them  under  a  contract  of  sak, 
and  cannot  be  allowed  to  repudiate  the  contract,  and  at  the 
same  time  to  retain  goods  as  a  pledge  for  others  to  be  sent 
If  they  chose  to  decline  the  goods,  they  were  bound  to  return 
them. 

Lord  Murray. — The  defenders  argue  that  the  pursuers' only 
remedy  is  an  action  of  damages  for  illegal  retention.  But  it 
is  clear  that  they  had  no  right  at  all  to  retain  the  goods  unless 
as  purchasers ;  and  the  Court  cannot  give  effect  to  a  tortioos 
assertion,  that  they  would  keep  the  goods  without  right  If 
they  keep  them  it  must  be  as  purchasers. 

Lord  Wood. — I  am  of  opinion  that  no  farther  inquiry  is 
necessary,  and  that  the  pursuers  are  entitled  to  decree  as  the 
case  stands. 

Looking  to  the  defender'  averments,  and  the  correspondence 
produced,  we  must  take  it,  that  after  the  goods  were  tendered 
under  the  contract  of  sale,  (for  it  was  upon  that  footing  alone 
that  any  possession  was  given  to  the  defenders,)  there  was  here 
not  merely  an  intimation  by  the  defenders  of  dissatisfaction 
with  the  goods  sent,  and  a  claim  of  deduction  from  the  price, 
but  a  timeous  intimation  of  the  positive  rejection  of  the  goods, 
and  that  the  defenders  were  not  to  take  them  at  all  as  in  im- 
plement of  the  contract,  but  were  to  claim  damages  for  non- 
implement  ;  and  that,  in  that  state  of  the  case,  what  the 
defenders  farther  did  was,  not  to  return  the  goods,  or  to  inti- 
mate that  they  held  them  for  and  at  the  disposal  of  the  pursuers, 
— but  when  the  alternative  is  distinctly  put  before  them,  more 
than  once,  either  to  pay  the  price,  or,  if  dissatisfied,  to  return  the 
goods,  they  insisted  upon  retaining  them,  and  did  retain  them, 
not  (as  they  put  it)  in  implement  or  part  implement  of  the 
contract,  but  in  security  of  their  alleged  claim  of  damages. 
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Now,  if  the  retention  for  such  a  purpose  was  a  legal  right,  of     Padqitt 
course  there  can  be  no  question  that,  by  asserting  that  right,      m*Naib. 
the  defenders  could  not  bring  themselves  into  the  predicament  Nov. iiTissa 
of  being  in  consequence  bound  to  pay  the  price  of  the  goods  in 
an  action  upon  the  contract,  which  this  is. 

But  assuming  the  remedy  or  mode  of  redress  taken  by  the 
defenders  to  be  wrong,  the  point  which  the  case  presents  is — 
Whether,  by  resorting  to  it,  the  defenders  rendered  themselves 
liable  for  the  price,  or  only  subjected  themselves  in  the  damages 
whichit  might  be  shewn  were  by  that  wrongful  act  occasioned 
to  the  pursuers, — the  remedy  of  the  pursuers  against  the  defen- 
ders, in  addition  to  any  claim  of  damages  for  the  failure  in 
immediate  return,  being  an  application  to  the  Sheriff  to  have 
the  goods  restored. 

I  have  certainly  felt  that  this  involved  a  question  attended 
with  difficulty  ;  but  after  considering  the  matter  carefully,  I 
bave  come  to  be  of  opinion  that  the  defences  cannot  be  sustained. 
[t  has  been  decided  in  Raman's  case,  that  if,  after  an  explicit 
rejection  of  the  goods,  and  storing  them  in  a  bonded  warehouse, 
the  vendee  who  had  made  advances  in  contemplation  of  the 
receipt  of  the  goods,  breaks  bulk,  and  uses  any  part  of  them, 
16  excludes  himself  from  being  heard  on  the  objection  to  the 
juality  of  the  goods,  and  must  take  them  as  implement  of  the 
contract,  and  pay  the  price. 

There,  indeed,  there  was  not  only  retention,  but  a  retention 
Lccompanied  with  a  use  of  part  of  the  goods.  But  when  the 
ipecial  purpose  of  the  use  is  considered — that  is,  the  reimburse- 
nent  of  what  was  clearly  due  to  the  vendee,  if  his  averment  of 
he  insufficiency  of  the  goods  was  true,  and  his  right  to  reject 
.herefore  clear — the  decision  may,  it  is  apprehended,  be  held 
o  indicate,  and  indeed  to  involve,  a  more  general  principle, 
'iz.,  that  if  the  vendee  intends  his  rejection  of  the  goods, 
md  repudiation  of  the  contract  to  have  any  effect,  the  goods 
nust  not  be  retained  for  any  purpose  whatever.  Accordingly, 
t  appears  to  be  stated  by  the  authorities  as  a  general  rule,  that 
yhile  it  is,  on  the  one  hand,  the  right  of  the  vendee  to  reject 
:he  goods  if  not  of  the  kind  or  quality  bargained  for,  provided 
t  be  done  timeously,  it  is,  on  the  other  hand,  his  duty  to  return 
hem  to  the  vendor. 

VOL.  11.  3  I 
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relieve  himself  from  the  contract ;  and  if  he  does  retain,  and     Padgwt 
refuses  to  return  the  goods,  then  he  does  what  is  incompatible     m^Naie. 
witha  repudiation  of  the  contract,  and  brings  himself  into  a  Nov.2ri852. 
position  in  which,  whatever  he  may  choose  to  say  is  the  footing 
on  which  he  kept  possession  of  the  goods,  the  law  will  say  he  is 
to  be  held  as  having  kept  the  possession  under  the  contract — 
that  is,  upon  the  title  on  which  the  goods  were  delivered — and 
which  contract  he  must  fulfil  on  his  part  as  one  implemented 
on  the  part  of  the  vendor,  or  at  least  will  say  that  he  has  barred 
himself  from  afterwards  objecting  to  the  suflBciency  of  the  goods, 
or  withholding  payment  of  the  covenanted  price. 

I  had  not  referred  to  the  particular  English  cases  which  your 
Lordship  has  mentioned ;  but  in  this  department  of  the  law,  it 
is  satisfactory  to  see  that,  according  to  theni,  the  same  result 
would  be  arrived  at  in  England  as  that  to  which  we  have  come. 

The  Court  pronounced  this  interlocutor  : — **  Recall  the  inter- 
locutor of  the  Lord  Ordinary  ;  and  having  considered  the 
letters  founded  upon  by  the  pursuers,  and  which  were  admitted 
at  the  Bar  by  the  defenders  to  be  the  genuine  correspondence 
•which  passed  at  the  time,  Find  that  the  goods  to  which  the 
defenders  objected  as  not  conform  to  the  sample  according  to 
which  they  aver  that  they  purchased,  were  sent  to  them  by  the 
pursuers,  along  with  the  invoices  produced,  as  goods  bought 
under  the  order  transmitted  to  the  pursuers  through  their 
agents,  from  the  defenders,  and  came  into  possession  of  the 
defenders  solely  in  respect  of,  and  as  in  implement  of  that  con- 
tract of  sale  :  Find  that  when  the  defenders  objected  to  the 
goods,  and  rejected  them  as  not  conform  to  sample,  it  was  their 
duty  to  return  the  same  to  the  sellers ;  and  that  they  were 
specially  called  upon  to  do  so  :  Find  that  they  were  not  en- 
titled to  retain,  for  any  purpose  or  interest  of  their  own,  the 
goods  which  they  objected  to  receive  under  the  said  contract  of 
sale  ;  and  having  so  retained  them,  are  not  entitled  to  refuse 
to  pay  the  price  thereof,  not  having  acted  in  the  way  in  which, 
as  buyers,  they  were  bound  to  act  if  they  intended  to  stand  on 
the  rejection  of  the  goods  :  Therefore  decern  in  terms  of  the 
libel :  Find  the  pursuers  entitled  to  expenses.'' 
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The  acceptance  of  an  offer  to  sell  duly  posted  completes  a  oontradtl 
sale,  and  the  corUract  so  completed  is  not  affected  by  a  dekf  ii 
the  delivery  of  the  letter  containing  the  acceptance, 

HIGGINS  V.  DUNLOP. 

July  2, 1847.       On  the  20th  of  January  1845,  the  respondents  wrote  the 

■^       appellants  to  know  whether  they  could  sell  to  them  2000  tons 

9  D.  1407.     of  pig  iron.     On  the  22d  the  appellants  answered,  "  We  ^ 

Houa^x)rd8,  bo  glad  to  supply  you  with  2000  tons  of  pig,  at  65s.  per  ton 

On  the  25th  the  respondents  wrote,  "  you  say  65s.  net  foi 
2000  tons  pig.  Does  this  mean  for  our  usual  four  months'  IhU  ! 
please  give  us  this  information  in  course  of  post,  as  we  have  to 
decide  with  parties  on  Wednesday  next."  To  this  the  ^ppd- 
lants  answered  on  the  28th,  "  In  reply  to  yours  of  the  2dtli 
instant,  our  quotation  meant  65s.  net,  and  not  a  four  montbal 
bill." 

On  the  29th  the  respondents  wrote  the  appellants,  "  Yooi 
offer  is  2000  tons  of  pigs  at  65s.  per  ton  delivered  here 
Now,  we  want  to  know  whether  you  mean  65s.  net,  for  oui 
usual  and  customary  draft,  and  if  delivery  is  to  take  place  w 
completion  of  present  contracts,  and  in  same  quantities  pe 
month  1  If  you  have  not  already  despatched  this  informatioi 
to  us,  please  to  do  so  in  course  of  post,  and  at  the  same  time 
state  if  you  will  accept  of  an  order  for  3000  tons  instead  o 
2000  tons." 

The  respondents  received  the  letter  of  the  appellants  of  tb 
28th  on  the  30th,  and  in  the  evening  of  that  day  they  vrvoU 
them,  "  We  will  take  the  2000  tons  pigs  you  offer  us.  Youj 
letter  crossed  ours  of  yesterday,  but  we  shall  be  glad  to  hav( 
your  answer  respecting  the  additional  1000  tons.  In  your  firs 
letter  you  omitted  to  state  any  terms ;  hence  the  delay."  Thi 
letter  was  by  mistake  dated  the  31st  of  January. 

On  the  1st  February  the  appellants  replied,  "  We  have  youi 
letter  of  yesterday,  but  we  are  sorry  that  we  cannot  now  entei 
the  2000  tons  pig  iron,  our  offer  of  the  28th  not  having  beei 


CONTRACT  OP  SALE.  869 

accepted  in  course."     On  the  3d  February  the  respondents      Hioonrs 
wrote,  "  On  referring  to  our  letter  accepting  your  offer  of  2000     duhlop. 
tons  pig  iron,  we  find  we  dated  it  31st  January,  whereas  it  was  juifi^m. 
written  on  Thursday  the  30th,  and  we  can  prove  that  it  was 
posted  on  that  day.     Of  course  the  2000  tons  is  now  booked, 
and  we  wait  your  answer  to  our  inquiry  respecting  the  addi- 
tional 1000  tons." 

On  the  3d  of  February  the  price  of  pig  iron  was  still  658. 
per  ton,  but  on  the  following  day  it  rose  5s.  per  ton,  and  in 
the  course  of  the  month  it  reached  80s.  per  ton,  and  gradually 
ascended,  until  in  the  month  of  April  it  was  as  high  as  110s. 

At  the  time  at  which  this  correspondence  took  place,  two 
mails  were  despatched  daily  from  Liverpool  to  Glasgow,  one  at 
one  o'clock  in  the  morning,  the  letter-box  for  which  closed  at 
midnight ;  and  the  other  at  a  quarter  past  four  o'clock  in  the 
afternoon,  the  box  for  which  closed  at  a  quarter  past  three 
o'clock. 

From  the  private  post-mark  on  the  letter,  written  on  the 
30th,  but  dated  the  31st,  it  appeared  that  it  had  been  put  into 
the  post-office  at  Liverpool  between  a  quarter  past  six  and  a 
quarter  past  eight  o'clock  in  the  evening  of  the  30th.  Accord- 
ing to  the  regular  course  of  post,  this  letter  should  have  been 
despatched  from  Liverpool  at  half-past  one  o'clock  in  the  morn- 
ing of  the  31st  January,  and  it  should  have  reached  Glasgow 
in  about  twenty-two  or  twenty -three  hours  thereafter,  or  about 
half-past  eleven  at  night  of  the  31st ;  but  owing  to  some  inter- 
ruption of  the  mail  it  did  not  reach  Glasgow  until  one  o'clock 
in  the  afternoon  of  the  1st  February,  and  the  letters  were  of 
course  not  delivered  to  the  merchants  till  later  in  the  same  day. 

In  these  circumstances  the  respondents  brought  an  action 
against  the  appellants,  concluding  for  the  damage  incurred  by 
them  "  in  and  through  the  refusal  of  the  appellants  to  deliver 
the  2000  tons  of  pig  iron  in  terms  of  their  contract,  and  gene- 
rally in  consequence  of  their  breach  and  non-implement  of  the 
same." 

The  appellants  pleaded  in  defence,  that  according  to  the 
practice  oif  merchants  in  the  iron  trade,  their  offer  was  not 
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HiaoiHs      binding  unless  accepted  in  course  of  post ;  and  as  it  had  sot 

Dtjnlop.  been  accepted  in  time  it  was  not  binding. 
juiy'^847.  This  action  was  advocated  from  the  SheriflF  Court,  io  wttk 
it  had  been  brought,  to  the  Court  of  Session,  where  it  tos  sot 
for  trial,  upon  the  following  issue  : — "  Whether  about  the  end 
of  January  1845,  the  pursuers  purchased  from  the  defenders 
2000  tons  of  pig  iron,  at  the  price  of  65s.  per  ton,  and  whetha 
the  defenders  wrongfully  failed  to  deliver  the  same,  to  the  loss 
damage,  and  injury  of  the  pursuers  ?" 

Upon  the  trial  of  this  issue,  the  appellants  objected  to  tb 
examination  of  one  of  the  post-office  clerks,  with  a  view  to  shoi 
when  the  letter  dated  the  31st  January  was  put  into  the  po* 
office  at  Liverpool,  and  ought  to  have  arrived  at  Glasgow,  be 
cause  "  the  pursuers  having  admitted  that  they  were  bound  ti 
answer  the  defenders'  oflfer  of  the  28th,  by  letter  written  aiM 
posted  on  the  30th,  and  the  only  answer  received  by  the  de 
fenders  being  admitted  to  be  dated  31st  January,  and  re 
ceived  in  Glasgow  by  the  mail,  which  in  due  course  ought  ti 
bring  the  Liverpool  letters  of  the  31st.  but  not  Liverpoo 
letters  of  the  30th, — it  is  not  competent  in  a  question  as  t 
the  right  of  the  defenders  to  withdraw  or  fall  from  the  offei 
to  prove  that  the  letter  bearing  date  the  31st  January,  wa 
written  and  despatched  from  Liverpool  on  the  30th,  and  pre 
vented  by  an  accident  from  reaching  Glasgow  in  due  cour« 
especially  as  it  is  not  alleged  that  the  defenders  were  awan 
(previous  to  the  3d  February,)  of  any  such  accident  havini 
occurred.'' 

This  objection  was  overruled  by  the  Judge  who  tried  tb 
cause,  and  an  exception  was  thereupon  taken  by  the  appellant 
to  the  admission  of  the  evidence. 

In  the  course  of  the  trial  a  number  of  merchants  were  exa 
mined  as  to  the  time  within  which  the  respondents'  oifer  shoul 
have  been  accepted, — some  thought,  where  nothing  was  sai< 
about  the  course  of  post,  that  the  party  might  take  the  day  oi 
which  he  received  the  offer  to  consider,  and  answer  it  on  tb 
following  day.  Others  did  not  draw  any  distinction  betweei 
an  offer  to  be  answered  in  course  of  post  and  one  without  tha 
condition,  and  thought  that  both  ought  to  be  answered  on  tb* 
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day  on  which  they  were  received,  without  regard  to  whether  a      HioaiM 
mail  was  despatched  once  or  twice  in  the  day.    While  others      duhlop. 
thought  that  an  oflFer  to  be  answered  in  the  course  of  post  juiy"^847. 
should  be  answered  by  the  very  first  mail  despatched  after 
receipt  of  it. 

In  charging  the  jury,  the  Judge  stated,  that  "  he  adopted  the 
law  as  duly  expounded  in  the  rubric  of  the  case  of  Adams  and 
others,  6th  June  1818,  in  Barnwell  and  Alderson^  and  which  is 
as  follows  : — *  A.  by  a  letter  offers  to  sell  to  B.  certain  specified 
goods,  receiving  an  answer  by  return  of  post ;  the  letter  being 
misdirected,  the  answer  notifying  the  acceptance  of  the  offer 
arrived  two  days  later  than  it  ought  to  have  done  ;  on  the  day 
following  that  when  it  would  have  arrived,  if  the  original  letter 
had  been  properly  directed,  A.  sold  the  goods  to  a  third  per- 
son :  Held  that  there  was  a  contract  binding  the  parties  from 
the  moment  the  offer  was  accepted,  and  that  B.  was  entitled 
to  recover  agaiust  A.  in  an  action  for  not  completing  his  con- 
tract.' " 

Thereupon  the  appellants  tendered  these  four  exceptions  to 
the  charge  : — "  In  so  far  as  his  Lordship  directed  the  jury,  in 
point  of  law,  that  if  the  purauers  posted  their  acceptance  of  the 
offer  in  due  time  according  to  the  usage  of  trade,  they  are  not 
responsible  for  any  casualties  in  the  post-oflSce  establishment. 

"  In  so  far  as  his  Lordship  did  not  direct  the  jury,  in  point 
of  law,  that  if  a  merchant  make  an  offer  to  a  party  at  a  dis- 
tance by  post  letter,  requiring  to  be  answered  within  a  certain 
time,  and  no  answer  arrives  within  such  time  as  it  should 
arrive,  if  the  party  had  written  and  posted  his  letter  within  the 
time  allowed,  the  offerer  is  free,  though  the  answer  may  have 
been  actually  written  and  posted  in  due  time,  if  he  is  not  proved 
to  be  aware  of  accidental  circumstances  preventing  the  due 
arrival  of  the  answer. 

"  In  so  far  as  his  Lordship  did  not  direct  the  jury,  in  point 
of  law,  that  in  the  case  above  supposed,  if  an  answer  arrives, 
bearing  a  date  beyond  the  time  limited  as  above  for  making 
answer,  and  arrive  by  a  mail,  and  be  delivered  at  a  time  cor- 
responding to  such  date,  the  offerer  is  entitled  to  consider  him- 
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HiooiMs      self  free  to  deal  with  the  goods  as  his  own,  either  to  seller  to 
Dxmiov.     hold,  if  he  be  not  in  the  knowledge  that  the  answer  reemi 
Jni"Ti847.  ^^  *'™^y  written  of  an  earlier  date,  and  delayed  in  itsanrnl 
by  accident. 

"  In  so  far  as  his  Lordship  did  not  direct  the  jury,  in  point 
of  law,  that  in  case  of  failure  to  deliver  goods  sold  at  a  stipu- 
lated price  and  immediately  deliverable,  the  true  measure  of 
damage  is  the  difference  between  the  stipulated  price  and  the 
market  price,  on  or  about  the  day  the  contract  is  broken,  or 
at  or  about  the  time  when  the  purchaser  might  have  supj^ed 
himself." 

Thereafter  the  jury  found  a  verdict  for  the  respondents,  and 
assessed  the  damages  at  £1500. 

The  Court  disallowed  all  the  exceptions. 

Lord  Mackenzie. — We  cannot  sustain  any  of  these  excep- 
tions. Many  of  them  have  not  substantially  been  insisted  in. 
Those  which  were  insisted  in  were  the  3d,  4th,  and  5th. 

With  regard  to  the  third,  I  understand  the  rule  of  law  to  be 
this  : — If  a  party  makes  an  offer,  the  party  to  whom  the  offer 
has  been  made  has  a  jus  quoBsitum  to  acceptance,  provided 
there  be  no  undue  delay  on  his  part.  If  there  be  undue  delaj 
chargeable  against  him,  then  he  loses  the  benefit  of  acceptance. 
That  is  the  primary  rule.  If  so,  and  if  the  party  has  posted  hii 
acceptance  in  due  time,  according  to  the  usage  of  trade,  thei 
he  is  not  guilty  of  undue  delay.  '  The  delay  here  was  noi 
owing  to  any  fault  of  his  ;  it  was  owing  to  some  accident  oi 
fault  in  the  post-ofBce.  That  is  not  undue  delay  on  his  part 
The  risk  of  that  should?  fall  on  the  other  party.  According  t^ 
the  rule  I  have  stated,  if  the  answer  was  posted  by  him  in  du< 
time,  he  had  the  beuefit  of  the  acceptance.  There  are  extremi 
cases  supposable  in  which  it  might  be  necessary  to  admit  ex 
ceptions  to  the  general  rule.  In  a  case  of  extreme  delay,  whici 
did  not  occur  here,  it  might  be  said  that  the  party  niaking  tb< 
offer  might  be  entitled  to  rely  that  it  was  not  accepted.  Ther 
was  notliing  of  that  sort  here  :  there  was  a  mere  ordinar 
casualty  or  delay  at  the  post-oflSce  ;  and  I  cannot  therefor 
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hold  that  there  was  anything  wrong  in  the  direction  to  the  Hioonw 
jury,  that  this  party  should  not  lose  the  benefit  of  his  ac-  DtwLOP. 
ceptance.  ^  juiylTiWT. 

The  fourth  exception  is  in  these  terms — (reads.)  It  is  said 
that  a  direction  in  these  terms  ought  to  have  been  given.  I 
cannot  conceive  cases  in  which  it  would  be  right  to  give  such  a 
direction.  But  I  doubt  whether  there  was  here  any  occasion 
or  opportunity  for  such  a  direction.  One  cannot  say  that  a 
Judge  is  bound  to  give  any  direction  sound  in  itself  which  he 
may  be  requested  to  give,  if  it  be  not  applicable  to  the  circum- 
stances. No  doubt  a  wrong  date  was  here  put  down.  But 
there  were  other  things  making  it  plain  what  the  date  was. 
A  Judge  is  not  called  on  to  give  any  abstract  direction  of  this 
nature.  But  setting  that  aside,  I  do  not  think  that  here  the 
learned  Judge  was  bound  to  give  the  direction  craved.  The 
proposition  founded  on  is  this  : — Suppose  the  party  does  inti- 
mate his  acceptance  in  good  time,  and  is  so  entitled  to  the 
benefit  of  it,  and  that,  notwithstanding  this,  there  is  something 
in  the  letter  inducing  a  belief,  a  false  belief,  that  he  has  done 
the  contrary,  that  he  has  not  accepted  it,  that  is  enough  to  set 
the  party  free  who  made  the  offer.  I  cannot  say  that  a  direc- 
tion to  that  extent  should  not  be  given,  if  there  be  anything  in 
the  letter  to  induce  the  party  to  believe  that  he  was  thereby 
set  free.  Such  a  letter  might  afford  a  very  good  defence  to 
Buch  an  action.  Suppose  he  had  sold  the  goods  to  third  parties 
on  the  faith  that  he  was  thus  liberated  from  his  engagement. 
The  answer  would  be, — You  misled  me,  and  therefore  you 
have  suffered  no  damage.  But  it  is  another  thing  to  say,  that 
he  is  absolutely  free  independently  of  that,  and  even  after  that 
the  acceptance  was  in  point  of  fact  what  it  should  have  been. 
I  am  not  ready  to  say  that  he  ought  to  be  free  in  that  case. 
When  things  remain  entire  until  the  error  is  corrected,  the 
proposition  your  Lordship  was  asked  to  lay  down  does  not 
apply. 

As  to  the  other  exceptions,  they  were  not  argued  ;  and, 
therefore,  on  the  whole,  I  am  for  sustaining  none  of  the 
exceptions. 

Lord  Fullerton. — The  exceptions  here  are  taken  not  so 
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HiGoiMB  much  against  the  law  which  the  learned  Judge  trying  the  case 
DUW.OP,  laid  down,  as  to  his  refusal  to  lay  down  a  law  containing  pro- 
juiyXi847.  positions  which,  according  to  the  argument  of  the  defenden, 
were  essential  for  the  direction  of  the  Jury.  On  a  full  consi- 
deration of  the  case,  with  all  the  advantage  of  the  very  aUe 
argument  which  we  have  heard,  I  am  of  opinion  that  the  excep- 
tions ought  to  be  disallowed. 

But,  in  coming  to  that  conclusion,  it  may  be  right  to  guard 
myself  against  the  supposition  that  I  have  adopted  to  the  full 
extent  the  arguments  of  the  pursuers ;  for,  while  I  am  disposed 
to  negative  the  propositions  maintained  as  law  in  those  excep 
tions,  I  do  not  think  that  that  negative  by  any  means  require 
or  implies  the  absolute  aflSrmance  of  some  of  the  proposition 
urged  on  the  other  side. 

On  the  general  doctrine  of  oflFer  and  acceptance  in  mercan- 
tile transactions,  there  is  little  diflFerence  of  opinion.  It  u 
allowed  on  both  sides  that  such  an  oflFer  requires  acceptance 
in  the  first  place,  to  complete  the  transaction  ;  and  secondly 
that  the  assent  or  acceptance  must  be  notified  debito  temport 
that  is,  as  explained  by  mercantile  practice,  in  course  of  post 
What  period  the  course  of  post  covers  must  depend  on  the  cir 
cumstauces  of  each  case.  Where  there  is  a  daily  post,  it  ha 
been  generally  held,  that  an  answer  posted  at  any  time  duriiij 
the  day  when  the  oflFer  comes  to  hand,  is  suflBcient. 

We  may  assume  from  the  verdict  in  this  case,  that  this  wa 
the  view  of  the  practice  taken  by  the  jury  ;  and  there  is  m 
challenge  of  the  verdict  on  that  ground,  or  any  exception  takei 
that  the  Judge  did  not  direct  the  jury  to  adopt  the  view  which 
I  understand,  was  maintained  at  the  trial,  viz.,  that  course  c 
post  required  an  answer  to  the  oflfer,  not  merely  during  th 
day,  but  by  the  first  departure  of  that  day  which  followed  oi 
the  receipt  of  the  letter. 

The  fact,  then,  is  now  undisputed,  as  it  was  merely  mad 
out  in  evidence,  that  the  acceptance  of  the  oflFer,  in  so  far  a 
that  denotes  an  act  of  the  acceptor,  took  place  in  course  of  pos 
The  pursuer  received  the  ultimate  oflFer  of  the  iron  on  the  30t 
of  January ;  and  it  is  proved  that  the  answer  containing  the 
acceptance  of  that  oflFer  was  posted  at  Liverpool  on  that  day. 

So  far  all  was  correct ;  but  then  it  happened  that  in  consi 
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quence  of  accident — (explained,  I  think,  by  some  of  the  wit-      HiooniB 
nesses  to  have  been  the  slipperiness  of  the  rails  on  one  part  of     Duhlop. 
the  railway) — the  letter  of  acceptance  did  not  reach  Glasgow  jui/^847 
by  the  arrival  on  the  morning  of  the  Ist  February,  which  it 
ought  to  have  done  in  due  course,  and  was  only  delivered  in 
the  afternoon  of  that  day  along  with  other  Liverpool  letters 
which   had   not  been   posted  till    the   morning  of  the  31st 
January. 

In  these  circumstances,  the  defenders  maintain  that  they 
were  no  longer  bound  by  their  offer,  because  the  acceptance, 
though  given  quoad  the  pursuers  debito  tempore^  was  not 
received  by  and  did  not  reach  them  in  course  of  post ;  that  is, 
within  the  period  which,  counting  from  the  date  and  posting  of 
the  offer,  would,  but  for  the  accident,  have  been  sufficient  to 
enable  them  to  receive  an  answer. 

Now,  that  state  of  the  facts  raises  the  question,  Whether,  in 
the  case  of  offer  and  acceptance,  the  acceptance  debito  tempore^ 
i.e.y  in  course  of  post,  does,  in  sound  construction  of  law,  mean 
the  act  of  acceptance  in  course  of  post  by  the  acceptor,  or  the 
receipt  of  the  acceptance  in  course  of  post  by  the  offerer  ? 

And,  on  considering  the  nature  and  object  of  the  rule,  which 
at  best  is  but  a  rule  of  practice,  enforced  from  considerations 
of  equity  and  expediency  as  a  rule  of  law,  I  can  have  no  doubt 
that  the  former  is  the  sound  view  of  the  case. 

The  authorities  of  law  writers  are  decidedly  in  favour  of  that 
view  ;  and  those  authorities  are  confirmed  by  the  consideration 
of  the  object  and  effect  of  the  rule  itself. 

The  general  principle  is,  that  an  offer  remains  binding  till  it 
is  withdrawn.  The  limitation  in  mercantile  cases  frequently 
involving  transactions  about  commodities  of  which  the  value  is 
subject  to  rapid  fluctuation  is,  that  the  offer  must  be  accepted 
in  course  of  post.  In  other  words,  the  offer,  if  not  so  accepted, 
is  held  to  be  declined,  and  the  offerer  is  held  to  be  entitled  so 
to  treat  it.  The  silence  of  the  party  implies  in  this  case  dis- 
sent from  the  offered  terms,  and  that  implication  is  fair  and 
reasonable  enough.  But  there  can  be  no  such  implication  con- 
trary to  the  fact.  If  the  party  to  whom  the  offer  is  made 
positively  assents,  and  takes  the  usual  means  of  intimating  that 
assent  to  the  offerer,  there  can  be  no  room  for  the  application 
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Hioam      of  the  rule.     He  has  done  all  that  he  was  called  upon  to  k, 
DuOTop.      and  all  that  the  law  requires  a  party  to  do  in  order  to  take  of 
Jaiv"27i847.  ^^J  injurious  eflFect  which  might  otherwise  arise,  or  be  presumed 
from  his  silence. 

And  it  is  in  this  point  of  view  that  I  think  the  practice  in 
regard  to  the  intimation  of  the  dishonour  of  bills  has  a  noBt 
important  bearing  on  the  present  case.  There  the  failure  to 
intimate  bars  the  party  of  his  recourse.  His  silence  is  held 
to  amount  to  a  waiver  of  his  right  to  claim  recourse  against 
the  party  to  whom  notice  ought  to  be  given.  But  that  implica- 
tion is  completely  taken  oflF  by  the  proof  that  a  letter  contain- 
ing notice  of  dishonour  was  duly  posted. 

The  principle  of  those  cases  is  evidently  applicable  here, 
when  it  is  attempted  on  the  part  of  the  defenders  to  found 
upon  the  mere  fact  of  the  acceptance  not  reaching  them  in 
course  of  post,  that  legal  implication  of  the  waiver  of  the  offer, 
which  in  my  opinion  could  have  no  existence,  except  on  the 
supposition  that  the  pursuer  had  failed  to  take  the  ordinai; 
means  of  providing  that  the  acceptance  should  reach  them  in 
due  course.  Having  done  that,  the  party  is  clearly  protected 
according  to  the  principle  of  the  cases  alluded  to,  from  any 
unfavourable  implications  which  otherwise  could  have  arisen 
from  his  silence. 

And  in  this  particular  the  English  case  referred  to — that  of 
Adams  and  others — though  distinguishable  in  one  point,  does 
most  certainly  afford  strong  support  to  the  argument  of  the 
pursuers. 

There  the  offer  was  very  special,  "  receiving  an  answer  bv 
return  of  post,"  being  the  very  expression  which  Mr.  Bell,  in  his 
hypotheticl  reasoning,  holds  sufficient  to  limit  the  offer  to  the 
actual  case  of  the  acceptance  calculated,  and  reaching  the 
offerer  within  the  period. 

Yet  there  the  question  seems  to  have  been  taken  up  as 
being.  Whether  the  party  to  whom  the  offer  was  made  bad  or 
had  not  done  all  that  was  incumbent  on  him  to  do  ?  and  that 
admitting  of  no  doubt,  it  was  ruled  that  the  contract  was  bind- 
ing. It  is  true  that  there  the  delay  arose  from  the  mistake  of 
the  offerers  in  misdirecting  their  letter  ;  but  I  do  not  well  see 
how,  on  the  supposition  of  the  offer  being  limited  in  point  of 
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time,  that  could  have  aflfected  the  question ;  for  if  an  oflfer  is      Hiaows 
so  limited,  and  does  not  reach  its  destination  till  the  limited      duklop. 
time  has  expired,  or  must  expire  before  the  acceptance  reaches  joij"2Jl847^ 
the  oflFerer,  I  think  it  would  be  difficult  to  make  out  that  that 
was  an  offer  which  the  party  had  a  right  to  accept  at  all.     It 
rather  appears  to  me  that  that  case  must  have  been  decided 
on  the  liberal  interpretation  of  the  words  "  receiving  an  answer 
in  course,"  as  meaning  nothing  more  than  "  you  answering  in 
course" — a  condition  which  was  obviously  complied  with  by 
the  party  posting  his  letter  in  course,  in  reference  to  the  time 
when  he  received  the  offer. 

Now,  the  present  case  is  free  from  the  difficulty  which  might 
have  been  raised  in  the  case  of  Adams.  The  offer  was  quite 
general.  The  defenders  have  nothing  to  act  upon  but  the  im- 
plication of  law ;  and  I  have  already  stated  the  grounds  on 
which  I  consider  that  implication  to  be  excluded,  by  the  fact 
of  the  pursuer's  acceptance  of  the  offer  in  course  of  post,  and 
of  his  taking  the  appropriate  steps  for  intimating  that  accept- 
ance to  the  defenders. 

But  it  is  here  that  I  find  it  necessary  to  make  a  distinction, 
which  neither. party  were  disposed  to  notice  in  the  course  of 
the  argument — I  mean  the  distinction  between  the  binding 
effect  of  the  acceptance  when  put  into  the  post,  in  barring  the 
offerer  from  founding  on  the  implication  that  it  was  declined, 
and  the  absolute  completion  of  the  contract.  I  think  the  post- 
ing of  the  acceptance  by  the  pursuers  had  most  certainly  the 
first  effect.  That  having  been  done,  there  was  no  silence  on 
their  part,  and  consequently  the  pursuers  were  barred  from 
arguing  that  the  offer  must  be  held  to  have  been  declined. 
But  I  am  by  no  means  prepared  to  go  farther,  and  to  say  that 
in  the  larger  question  of  the  actual  completion  of  the  contract, 
the  mere  fact  of  the  putting  the  letter  of  acceptance  into  the  post- 
office  has  the  same  effect  as  if  it  had  not  only  been  put  into  the 
post-office,  but  had  been  actually  delivered  to  the  other  party. 
I  should  most  certainly  hesitate  to  find,  that  in  the  supposed 
case  of  a  letter  remaining  undelivered  for  months  or  years,  the 
mere  fact  of  the  letter  being  put  into  the  post-office  completed 
the  contract,  so  as  to  keep  the  offerer  bound  by  an  acceptance 
which  never  reached  him.     To  that  extent,  I  think,  the  expres- 
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Hiaaws  sions  quoted  from  Mr.  Bell,  though  true  enough  in  relation  to 
DuHLop.  the  point  he  was  considering,  i.e.,  "  in  the  common  case"  of  die 
juiyTl847.  ©fifect  of  an  acceptance,  do  require  some  qualification.  I  do 
not  see  how  there  can  be  in  idem  placitum  concursus  el  cwr 
ventio  between  two  parties,  when  one  of  them  remains  in  entire 
ignorance  of  the  fact — the  acceptance — on  which  the  "«oii- 
cursus  et  conventio"  is  supposed  to  rest. 

But  the  conclusion  I  draw  from  this  is,  that,  although  the 
act  of  acceptance  in  due  course  by  the  acceptor  may  bar  the 
oflFerer  from  pleading  the  strict  rule,  that  the  offer  has  been  by 
implication  declined,  still  the  question,  how  far  or  how  long 
the  offerer  remains  bound,  in  the  event  of  the  acceptance  not 
reaching  him  in  the  ordinary  course,  must  be  dependent  on  the 
whole  circumstances  of  each  case.  In  short,  I  think  that  the 
point,  how  far  the  party  is  entitled  to  deal  with  the  commo- 
dities, once  offered,  as  his  own,  will  be  just  a  jury  question,  for 
the  solution  of  which  no  general  legal  principle  can  be  parti- 
cularly laid  down ;  and  certainly  it  is  not  necessary  to  consider 
here  how  such  questions  are  to  be  decided.  Because  here,  the 
principle  which  the  defender  sought  the  learned  Judge  to  lay 
down  to  the  jury  was,  that  the  acceptance,  though  given  in 
due  course,  was  of  no  avail  whatever,  unless  it  reached  the 
offerer — in  short,  that  the  delay  of  the  delivery  of  the  accept- 
ance to  the  offerer  is  identical,  in  legal  operation  and  effect, 
with  the  failure  of  the  pursuers  to  accept  at  all  ;  a  proposition 
to  which  I  think  the  learned  Judge  was  fully  justified  in  refiis- 
ing  his  sanction. 

After  these  observations,  the  special  exceptions  may  be  easily 
disposed  of 

The  first  relates  to  the  admissibility  of  the  evidence  of  the 
true  date  and  posting  of  the  letter  of  acceptance,  and  of  course 
depends  on  the  validity  of  those  exceptions  which  involve  the 
questions  of  law. 

The  second  is  to  a  direction  in  law  which  was  given,  but 
which  cannot  be  disputed,  and  was  not  disputed  in  argument 
viz.,  that  the  pursuers  are  not  responsible  for  any  casualties  in 
the  post-office  establishment.  It  is  clear,  and  indeed  I  think 
it  was  admitted  on  both  sides,  that  neither  the  offerer  nor  ac- 
ceptor are  so  responsible. 
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The  third  exception  is  the  most  important,  as  it  raises  the      Higom 
question  which  has  been  already  considered,  whether,  in  apply-      duxlop. 
ing  the  rule  that  an  offer  must  be  accepted  in  course  of  post,  jnij'vis*?. 
the  posting  of  the  letter  of  acceptance,  or  the  actual  receipt  of 
the  letter  by  the  oflFerer,  determines  in  law  the  application  of 
the  rule.     I  think,  for  the  reasons  already  assigned,  that  it  is 
the   former ;    and,  therefore,  I  think  the  direction  required 
ought  not  to  have  been  given. 

The  fourth  exception  turns  upon  the  fact,  that  the  letter  of 
the  pursuers,  though  written  and  posted  on  the  30th,  bears  the 
date  of  the  31st. 

I  do  not  see  how  those  facts  affected  the  law  of  the  case, 
which  is  truly  limited  to  the  point  of  the  effect  of  a  letter 
posted  in  course,  but  not  received  in  course  by  the  offerer.     I 
do  not  think  that  the  conditions  of  sale  and  agreement  did 
warrant  the  conclusion  in  law,  that  these  circumstances  of 
themselves  set  the  offerer  free.    They  were  only  facts  which 
were  to  be  considered  with  all  the  other  facts  of  the  case.     On 
the  broad  question,  indeed,  whether,  in  all  the  circumstances, 
•the  defenders  were  not  entitled,  in  fair  and  ordinary  dealing, 
to  consider  themselves  free — ^a  question  which,  I  think,  was 
properly  left  to  the  jury — the  facts  attended  to  were  entitled 
to  receive,  and  I  have  no  doubt  did  receive,  their  due  weight 
But  these  did  not,  in  my  opinion,  justify  the  demand  that  any 
law  should  be  laid  down  for  the  disposal  of  those  facts  any 
more  than  of  the  other  facts  of  the  case.     The  whole  of  those 
facts  were,  as  I  understand,  left  for  the  consideration  of  the 
jury  ;  and  I  have  only  to  add,  though  that  perhaps  is  out  of 
my  province,  that  they  seem  to  me  to  have  come  to  a  most  just 
conclusion  on  th^  subject. 

For,  though  many  cases  may  be  conceived  in  which  it  would 
be  a  gross  hardship  on  an  offerer  to  hold  that  he  remained 
bound  while  no  acceptance  of  the  offer  had  reached  him,  I 
must  say,  that  it  would  be  as  great  a  hardship  where  there  is 
an  acceptance  of  an  offer,  by  a  letter  duly  put  into  the  post- 
oflBce,  to  allow  the  offerer  to  be  free,  merely  because  the  letter 
so  duly  posted,  and  attested  to  have  been  so  by  the  post-mark, 
arrived  at  the  place  of  its  destination  a  few  hours  later  than  it 
ought  to  have  done ;  while  the  offerer  might  have  seen,  from 
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HioGoiB      the  post-mark,  and  from  the  contents  of  the  letter  itself^  tb 

DuinLop.      there  had  been  a  mistake.     But,  as  I  said  before,  all  these  coi 

Juiyirr847.  siderations  were  for  the  jury.     The  only  point  for  us  to  detci 

mine  is,  whether  the  presiding  Judge  was  called  upon  to  la 

down  those  propositions  as  law  ?     A  question  which,  iu  m 

opinion,  must  be  answered  in  the  negative. 

On  the  fifth  exception  it  is  unnecessary  to  say  anything.  1 
does  not  seem  to  involve  any  question  of  law,  but  a  supposei 
rule  for  estimating  the  damage ;  a  matter  which,  from  it 
nature,  was  most  properly  left  to  the  jury. 

Lord  Jeffrey.—  I  concur  on  the  whole  in  the  opinion  whid 
has  been  delivered. 

This  is  a  bill  of  exceptions,  confined  of  course  to  matters  o 
law  ;  and  it  is  founded  partly  on  the  allegation  that  erroneon 
law  was  delivered ;  but  chiefly  on  the  alleged  improper  with 
holding  of  deliverances  in  law,  said  to  be  required  in  the  or 
cumstances  of  the  case.  Neither  class  of  these  exceptions  ha 
been  satisfactorily  supported  ;  although,  if  we  had  to  deal  wid 
them  as  general  abstract  questions,  independent  of  the  circum 
stances  of  this  case,  some  of  them  might  be  found  embarrassiDg 

But  before  proceeding  to  consider  these  exceptions,  it  i 
material  to  take  into  view  the  facts  to  which  the  allegec 
erroneous  law  is  said  to  have  been  applied,  or  with  regard  U 
which  the  omission  to  lay  down  sound  law  took  place.  As  U 
the  question,  whether  a  letter  of  acceptance  sent  on  the  propei 
day,  but  from  a  place  where  there  are  two  daily  posts,  is  made 
tempestivd  when  made  by  the  second  post,  I  deal  with  it  as  a 
matter  of  fact.  It  is  accordingly  largely  gone  into  by  the 
witnesses,  and  a  verdict  of  the  jury  implies  thtit  the  acceptance 
is  sufficiently  timeous  if  it  be  sent  by  the  second  post  This  is 
matter  of  fact. 

I  think  it  right,  before  coming  to  the  larger  question  raised 
upon  the  fourth  exception,  to  speak  as  to  the  error  in  the  date 
of  the  letter,  which,  being  an  act  of  the  party  himself,  is  said  to 
be  iu  its  consequences  chargeable  against  him  ;  and  as,  by  a 
very  singular  chance,  it  happened  to  coincide  with  an  accidental 
delay  in  the  conveyance  of  the  mail,  giving  an  appearance  of 
confirmation  of  the  truth  of  the  date,  I  cannot  say,  if  the  Judge 
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was  bound  to  deliver  any  law  at  all  upon  the  subject,  that  I  Higowb 
look  upon  the  proposition  which  he  was  asked  to  deliver  as  dumlop. 
right.  They  contend — (reads  4th) — and  upon  that  they  re-  juiy"2Jl847- 
quire  this  deliverance  from  the  Judge.  Now,  taking  into  con- 
sideration the  facts  before  the  Court,  I  think  the  Judge  would 
have  gone  wrong  if  he  had  complied  with  that  requisition. 
The  party  must  have  seen  from  the  tenor  of  the  letter  that  it 
bore  an  erroneous  date.  For  it  mentions  "  yesterday"  as  the 
29th,  while  the  date  it  bore  was  the  31st.  In  the  second 
place,  the  post-office  stamp  was  an  official  authentication  that 
the  date  of  posting  was  the  30th.  And  finally,  if  any  inquiry 
had  been  made  on  doubts  raised  by  these  circumstances,  it 
must  have  been  found  that  in  all  the  correspondence  continu- 
ally going  on  between  Liverpool  and  Glasgow,  no  letter  had 
been  transmitted  by  that  post ;  and,  therefore,  all  this  must  be 
presumed  to  have  been  before  the  parties.  Now,  in  these  cir- 
cumstances, was  an  abstract  deliverance  to  this  effect  required  ? 
I  clearly  think  it  was  not. 

There  is  another  point  assumed  in  this  exception,  as  to 
which  I  think  the  party  equally  wrong.  He  says  that  if  his 
offer  was  not  duly  accepted,  he  was  not  only  entitled  to  sell  the 
goods  again,  but  to  keep  them  as  his  own  without  selling. 
Now,  it  is  not  pretended  that  the  ipsum  corpus  which  was  the 
subject  of  the  agreement  was  sold  to  any  third  parties ;  and 
this  must  be  kept  in  view  in  the  whole  consideration  of  these 
exceptions.  There  had  been  no  second  sale.  Had  there  been 
such  a  sale  of  the  ipsum  corpus  in  the  interim  to  a  third  party, 
I  am  not  prepared  to  say  what  would  have  been  the  law  in 
that  case,  especially  if  the  second  sale  had  been  consummated 
by  delivery.  But  I  think  that  if  the  real  cause  of  the  apparent 
delay  was  discovered  while  things  were  still  entire,  there  is  no 
serious  room  for  hesitation.  Holding,  then,  that  in  the  circum- 
stances of  this  case  no  such  direction  was  required,  I  think 
that  branch  of  the  bill  of  exceptions  must  be  disallowed. 

The  next  point  raises  the  consideration  of  a  broad  general 
doctrine,  which  I  should  be  sorry  to  lay  down  as  a  peremptory 
and  absolute  rule  for  the  adjudication  of  such  points  for  the 
future.  I  mean.  What  is  the  meaning  of  the  obligation  to 
answer  by  return  of  post,  arising  from  the  usage  of  trade  in 
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Hioom  such  a  transaction  t  The  letter  does  not  say — ^I  am  bound  bj 
Duin^p.  this  oflFer,  only  provided  your  answer  is  posted  immediately: 
Jtiiy^847.  <>r  provided  I  receive  it,  at  the  usual  time  at  which  letters  an 
received  by  return  of  post  from  Liverpool.  None  of  thesi 
expressions  are  used.  But  the  matter  is  left  to  the  reguktioi 
of  the  general  rule  of  trade,  which  no  doubt  is,  that  an  offei 
among  such  persons  dealing  with  such  a  commodity  require 
immediate  or  instant  acceptance  ;  and  that  the  party  mikiiij 
the  offer  is  not  bound  by  it,  if  the  other  should  delay  or  neglee 
to  transmit  his  acceptance  by  the  first  opportunity.  That  is  i 
general  proposition.  Are  we  to  say  that  it  applies  peremptoril] 
to  all  cases ;  and  that  the  party  is  in  every  case  to  be  free 
as  if  he  had  employed  the  last  form  I  have  supposed  in  hi 
letter,  because  the  law  holds  the  other  party  bound  to  answe 
the  very  day  1  Is  he  entitled  to  say — ^You  are  bound  to  this 
that  your  answer  shall  be  received  by  me  at  a  certain  hom 
otherwise  I  shall  be  free  ?  It  would  be  difficult  to  hold  tha 
the  rule  extends  so  far  as  that ;  and  that  there  is  no  altma 
tive  in  cases  where  the  delay  in  answering  the  offer  does  no 
occur  through  any  fault  of  the  person  receiving  it. 

I  take  very  much  the  same  view  as  Lord  Fullerton.  Th 
party  is  entitled  to  say,  "  You  cannot  hold  yourself  to  be  fre 
from  the  offer  if  you  have  no  reasonable  ground  to  suppos 
that  I  had  actually  rejected  it."  Are  parties  to  be  understoo( 
as  saying,  on  the  one  hand,  the  binding  effect  of  the  offe 
depends  on  what  you  do  on  receiving  it,  and  yet  as  saying  thi 
it  shall  be  terminated  by  something  with  which  neither  part; 
has  anything  to  do  ?  He  might  indeed  have  said,  "  If  I  do  no 
receive  your  answer  by  two  o'clock  in  the  afternoon  of  the  31sl 
I  shall  be  free/'  And  he  would  have  been  entitled  to  act  upoi 
this.  But  is  that  to  be  inferred,  svl>  stlentio^  so  as  to  entitif 
the  party  to  say,  "  Though  I  have  not  sold  a  second  time,  I  an 
entitled  to  deal  with  them  as  not  sold  to  you,  because  ther 
was  an  interval  during  which  I  was  entitled  to  hold  that  yoi 
had  not  accepted  debito  tempore  f  But  if  things  remain  opec 
if  nothing  is  done,  and  if  there  be  no  competing  claim  o 
damage,  I  do  not  think  that  this  could  be  inferred.  There  i 
another  element.  The  party  here  did  not  say,  "  If  I  do  no 
receive  your  letter  of  acceptance  by  two  o'clock  in  theaflemooi 


CONTRACT  OP  SALF.  883 

of  the  31st,  or  nine  o'clock  in  the  morning  of  the  Ist  of  Feb-  Hmom 
mary,  I  shall  be  free  ;"  but  he  only  says,  "  If  I  do  not  hear  by  Dumv. 
return  of  post"  I  am  yet  to  learn  that  the  return  of  post  is  joiy"^847. 
like  the  return  of  the  sun  to  the  meridian  at  a  particular  time. 
I  do  not  think  that  the  use  of  such  a  phrase  is  equivalent  to 
the  stipulation  of  a  particular  time.  I  am  rather  inclined  to 
hold  that  the  return  of  post  means  the  actual  return  of  post 
And  the  species  facti  here  was,  the  letter  accepting  the  offer 
having  been  sent  in  due  time  to  the  post-office,  it  did  not  come 
at  the  time  in  which,  according  to  the  usual  time  required,  it 
should  have  come.  But  the  actual  course  of  that  post  was  not 
till  the  morning  of  the  Ist  of  February.  Look  at  the  cases 
where  the  post  comes  by  sea.  By  taking  the  average  time,  a 
date  is  fixed  by  which  the  mails  are  said  to  be  due  ;  but  the 
course  of  post  is  the  time  of  their  actual  arrival.  Take,  too, 
many  cases  of  transmission  by  land.  Suppose  a  universal  snow 
storm  from  one  end  of  the  island  to  the  other,  this  visitation  of 
heaven  being  a  matter  of  notoriety.  It  is  admitted,  I  think, 
that  in  such  a  case  the  non-arrival  of  an  acceptance  at  the  usual 
time  would  not  be  a  forfeiture.  But  I  think  this  is  an  admis* 
sion  that  the  course  of  post  is  not  the  usual  average  time,  but 
the  actual  arrival ;  and  the  present  case,  though  the  cause  of 
delay  was  not  so  universally  known,  falls  within  the  same 
category ;  and  that  it  is  not  a  vicious  transition  de  genere  in 
ffenuSj  to  say  that  this  is  like  the  case  of  the  snow.  Is  it  to  be 
said  that  no  account  is  to  be  taken  of  the  chances  of  such  an 
accident^  The  answer  did  come  by  the  actual  course;  it 
came  by  the  bag  into  which  it  was  put  in  proper  time.  I 
ihink  this  is  the  true  view  of  the  matter.  Here,  too,  there  was 
nothing  done  by  the  party,  while  he  might  have  thought  that 
his  offer  was  not  to  be  accepted.  There  was  merely  a  gleam 
of  expectation  that  he  might  get  free  from  the  bargain,  which 
was  extinguished  by  the  arrival  of  the  acceptance,  which  turns 
out  to  have  been  sent  debito  tempore.  Was  the  party  entitled 
to  hold,  and  bona  fide  to  believe,  that  the  purpose  was  rejected 
by  the  other  party  ?  If  not,  then  he  was  bound  by  the  bar- 
gain rebus  integris^  though  he  might  not  have  been  bound  if  the 
acceptance  had  arrived  rebus  non  integris. 

It  is  material,  too,  to  observe,  that  the  point  is  truly  more 
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Hioom  of  evidence  than  of  law — the  whole  merits  resting  on  mercan- 
Ddklop.  tile  usage,  which  is  matter  of  proof.  I  observe,  accordinglj, 
jttiyXi847.  *^^^  ^^^  matter  was  gone  into  in  evidence.  The  question  wm 
repeatedly  put,  What  would  you  have  done,  and  what  would 
have  been  your  understanding,  if  by  delay  of  the  post-office  the 
acceptance  had  been  detained  1  and  the  witnesses,  I  think 
answer  in  substance,  We  should  have  held  that,  if  things  were 
entire,  then  the  party  was  bound  on  the  arrival  of  the  accept- 
ance, which  was  sent  off  in  due  time.  Such,  then,  is  the  mk 
of  mercantile  usage.  While  things  remained  entire,  "the  ao 
ceptance  made  in  due  time  is  entitled  to  implement,  unless,  ii 
the  interval  caused  by  accidental  delay,  there  are  third  parties 
who  have  an  emerging  interest  against  the  acceptor. 

On  all  these  grounds,  I  concur  in  disallowing  the  exceptions 

Lord  President. — Having  heard  these  exceptions  foil] 
argued,  I  would  have  felt  bound,  if  they  had  now  appeared  U 
me  to  be  solid,  unquestionably  to  concur  in  allowing  them 
But  I  approached  the  consideration  of  this  argument,  keeping 
in  view  the  whole  circumstances  of  the  case.  I  am  bound  t< 
say  that,  with  the  exception  of  the  first  point  as  to  the  exdu 
sion  of  evidence,  till  my  address  to  the  jury  was  concluded,  ] 
heard  nothing  of  these  four  questions.  But  when  they  wen 
presented  for  my  consideration,  then,  when  I  was  asked  to  laj 
down  to  the  jury  the  law  which  these  parties  required  me  t( 
lay  down,  I  came  to  the  resolution  that  I  would  not  be  justi6e<i 
in  doing  so.  With  regard  to  the  first  exception,  I  have  onlj 
now  to  say,  that,  considering  the  nature  of  the  case,  I  have  nol 
a  particle  of  doubt  that  it  would  have  been  utterly  unjustifiable 
if  I  had  not  allowed  the  evidence  to  be  read.  I  therefore  quite 
concur  with  your  Lordships  as  to  that  exception. 

As  to  the  second  exception,  I  beg  your  Lordships  to  obserre 
that  I  read  to  the  jury  the  rubric  of  that  case  in  Barufvellmi 
Creswell,  quoted  at  page  30  of  the  bill ;  and  in  that  bill  I  find 
no  exception  to  that  law.  It  is  not  said  that  I  committed  anj 
error  in  point  of  law  in  reading  this  to  the  jury.  When  youi 
Lordships  attend  to  that  circumstance,  you  will  see  that  il 
goes  very  far  to  affect  the  issues  now  before  us.  \Vhen  voui 
Lordships  look  at  the  nature  of  these  exceptions,  at  the  evi- 
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dence  of  mercantile  usage,  at  the  post-office  arrangements,  at  Hioaucs 
the  way  in  which  the  arrival  of  the  letter  on  a  day  correspond-  i>uni/». 
ing  with  its  false  date  is  accounted  for,  would  I  have  been  jus-  ji,iy"^847. 
tified  in  laying  down  the  law  according  to  one  of  these  excep- 
tions 1  I  think  it  would  have  been  unjust.  It  is  an  extremely 
hazardous  experiment  to  put  down  what  a  Judge  ought  to  de- 
liver as  law.  Had  I  laid  down  any  such  law,  I  would  have 
neglected  all  the  circumstances  of  the  case.  The  question  waa, 
Was  there  due  acceptance  of  the  oflFer  ?  On  the  evidence, 
while  it  appeared  that  the  letter  was  sent  away  with  a  wrong 
date,  it  was  proved  beyond  all  doubt,  that  where  any  such 
pause  in  the  correspondence  between  these  two  places  occurs, 
parties  are  in  the  habit  of  going  to  the  post-office,  while  here 
nothing  of  the  kind  was  done.  Besides,  there  is  no  evidence 
that  one  ounce  of  the  iron  was  disposed  of.  If  some  of  it  had 
been  sold  in  the  bona  fide  belief  that  the  offer  was  rejected,  the 
case  would  have  been  different.  But  this  is  one  of  the  most 
material  features  of  the  case ;  and  I  am  extremely  happy  to 
think  that  on  this  point  I  am  supported  by  the  concurrence  of 
your  Lordships. 

With  regard  to  the  fifth  exception,  I  may  say  that  I  have 
looked  over  my  note  of  the  Lord  Advocate's  address,  and  I  do 
not  find  that  anything  was  rested  by  him  on  this  question.  I 
think  that  if  I  had  complied  with  the  request  embodied  in  the 
fifth  exception,  I  would  have  committed  a  breach  of  duty. 
The  question  was  as  to  fixing  the  quantum  of  damages.  In 
the  case  of  Watt  v.  Mitchell,  of  the  4th  of  July  1839,  we  have 
one  of  the  most  learned  and  luminous  expositions  of  this  ques- 
tion by  Lord  Medwyn,  which  goes  to  the  root  of  the  whole 
matter.  According  to  the  principles  there  laid  down,  each  case 
is  in  the  fixing  of  damages  to  be  governed  by  its  own  circum- 
stances. If  I  had  given  the  direction  required  of  me,  I  would 
have  gone  against  that  case. 

The  Court  disallowed  all  the  exceptions. — The  defenders 
appealed. 

Aboued  for  the  Appellants. — The  offer  of  a  merchant  for  houbc  of  Lords, 
the  sale  of  his  goods  is  in  every  case  under  an  implied  condi-  ^^^'  ^  ^®*®- 
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*    Bi««D»     tion  of  acceptance  within  a  certain  time  ;  and  according  to  the 
i^tnof.     custom  of  merchants,  that  is,  the  return  of  the  post  on  the  day 

itb.^1848.  ^^  which  the  offer  is  received,  till  whidi  time,  and  no  longer, 
the  offer  enures. 

This  circumstance,  of  due  acceptance  of  the  offer,  is,  there- 
fore, a  condition  precedent  in  the  contract  of  sale, — ^nntil  it  tt 
made  there  is  no  contract ;  for  nothing  can  be  substituted  for 
performance  of  a  condition  precedent  The  arriTal  of  the  day 
on  which  the  post  returned  without  any  acceptance,  purged  the 
condition  therefore,  and  put  the  offerer  at  liberty  to  treat  the 
transaction  as  at  an  end.  Where  the  condition  is  subsequ^t 
the  matter  is  different ;  for  non-performance  of  a  condition 
subsequent  there  may  be  many  excuses  receivable,  such  as  the 
act  of  God,  of  the  king's  enemies,  or  the  impossibility  of  the 
thing.  But  where  the  condition  is  precedent  nothing  can  ex- 
cuse its  non-performance,  so  as  to  admit  of  a  right  being  vested 
in  the  party  by  whom  the  performance  should  be  made.  Thia 
is  illustrated  by  the  case  of  Brodie  v.  Toddj  17  F.  G.  609. 
There  Todd  and  Co.  transmitted  bills  of  lading  for  the  goods 
sold,  with  a  bill  drawn  for  the  price,  which  they  requested 
might  be  returned  "in  course"  of  post.  This  not  having  been 
done  they  were  held  to  be  justified  in  re-landing  the  goods 
from  the  vessel,  which  had  not  yet  left  the  port  of  shipment 

[Lord  Chancellor. — If  putting  a  letter  into  the  post-office 
is  acceptance,  there  is  no  condition  broken.  In  Brodie's  case 
an  express  condition  was  broken.] 

The  condition  here  was,  that  the  seller  was  to  have  accept- 
ance within  a  given  time,  and  no  effort  of  the  purchaser  which 
did  not  accomplish  that,  could  avail  to  give  him  a  right  against 
the  seller.  In  M'Douairs  Inst,  i.,  4,  24,  it  is  said,  "  An  offer 
has  an  implied  condition  of  acceptance,  whereby  alone  the 
party  accedes  and  converts  the  offer  into  a  contract,  so  that  il 
is  not  binding  but  ambulatory  or  revocable  till  it  is  accepted, 
and  therefore  revocation  by  the  offerer,  or  death  of  eithei 
party  before  acceptance,  voids  it" — In  Eorsley  v.  Hood,  i 
Dum.  and  Bast  710,  where  the  condition  of  a  policy  of  insur 
ance  against  fire  was,  that  the  assured  should  procure  the  cer 
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tificate  of  the  minister  and  churchwardens  of  the  parish  that  Hioom 
they  knew  his  character,  and  believed  he  had  sustained  the  loss  DukLor 
without  fraud,  the  obtaining  the  certificate  was  held  to  be  a  Feb.  2M84S. 
condition  precedent  to  the  right  to  recover,  which  was  not 
purified  by  the  wrongful  refusal  of  the  minister  to  grant  the 
certificate.  And  in  Davidson  v.  Mure^  3  Doug.  28,  where  the 
condition  of  a  marine  insurance  against  capture  was,  that  if,  in 
case  of  capture,  it  should  appear  to  a  court-martial  that  the 
best  defence  had  been  made,  the  insurers  would  pay  ;  the  find- 
ing of  a  court-mai'tial  to  this  effect  was  held  to  be  a  condition 
precedent  to  the  right  to  recover,  not  discharged  by  the  cir- 
cumstance that,  during  the  war  in  which  the  capture  occurred^ 
there  had  not  been  any  similar  court-martial  held.  The 
anxiety  of  the  respondents,  therefore,  however  urgent,  to 
accept  the  offer  within  the  time  necessary,  could  not  dispense 
with  the  necessity  of  that  acceptance,  although  the  delay  was 
occasioned  by  a  circumstance  beyond  their  control  The  con- 
sequences of  any  other  doctrine  would  lead  to  anomalous  and 
unjust  results,  for  if  posting  acceptance  is  enough  without 
regard  to  its  receipt,  what  is  the  offerer  to  do  where  the  market 
for  the  commodity  offered  is  fluctuating  :  if  he  must  wait  a  day 
the  change  in  price  may  be  most  serious.  Where  the  accept- 
ance of  an  offer  is  not  received,  the  inference  is  as  strong  that 
the  offer  has  been  declined  as  that  the  acceptance  has  mis* 
carried.  At  whose  i-isk,  while  the  market  is  fluctuating,  is  the 
offerer  to  wait  in  order  to  ascertain  which  is  the  correct  infer- 
ence 1  Why  should  it  be  at  his  own  when  the  delay  is  no 
way  imputable  to  him  1  In  the  present  case,  if  the  market  had 
fallen  instead  of  rising  during  the  delay,  and  no  acceptance  of 
the  offer  had  ultimately  arrived,  the  appellants  could  not  have 
come  upon  the  respondents  for  the  loss  ;  why  should  the  re* 
spondents  be  entitled  to  come  upon  them  for  the  loss  when  the 
market  went  the  other  way  1  If  they  may,  then  an  offerer 
must  suffer  unless  the  market  be  quite  stationary,  and  without 
any  limit  to  the  amount  of  his  risk,  for  many  days  may  elapse 
before  the  miscarriage  of  the  acceptance  or  refusal  is  discovered 
and  rectified. 

The  true  and  just  view  is,  that  there  is  no  contract  between 
the  parties  to  enforce  either  way.     The  post-oflice  must  be 
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Hiooim  regarded  as  their  common  agent ;  and  as  it  failed  in  the  im 
i>uinx>p.  performance  of  its  duty,  the  consequence  ought  to  be,  that  m 
Feb.  aTis^s.  obligation  arose  on  either  side.  The  negotiation  &iled  by  ai 
accident  gro^viDg  out  of  their  mutual  arrangement  This  is  i 
mode  of  solution  consistent  with  reason  and  easy  of  percep 
tion  :  but  to  draw  the  construction,  which  the  judgment  beloi 
does,  is  contrary  to  reason,  and  fraught  with  injustice.  If  thi 
delay  in  acceptance  was  not  occasioned  by  the  fault  of  tb 
respondents,  so  neither  was  it  occasioned  by  auy  fault  of  tb 
appellants.  What  reason  is  there,  then,  why  the  appellant 
should  bear  the  loss  rather  than  the  respondents  1  but  b; 
(leclaring  the  negotiation  at  an  end,  and  no  obligation  to  ban 
arisen  out  of  it,  as  both  are  faultless,  so  both  are  remitted  b 
their  original  position. 

The  case  has  been  likened  to  that  of  a  dishonoured  bill,  ii 
which  proof  that  the  holder  had  put  a  notification  into  the  post 
ofBce  has  been  held  sufficient  to  entitle  him  to  recover,  withou 
regard  to  whether  the  notification  was  received ;  but  there  is  tb 
greatest  diflerence  between  whether  a  party  has  lost  a  rigbt  U 
recover  by  laches  on  his  own  part,  and  whether  another  ba 
gained  an  advantage  by  performance  of  something  precedentlj 
required. 

II.  Where  damages  are  claimed  for  non-fulfilment  of  a  con 
tract  of  sale,  the  true  criterion  of  the  amount  of  damage  is  th( 
difference  between  the  price  at  which  the  goods  were  sold  and 
the  market  price  of  the  day,  on  or  about  which  the  contract 
was  broken.  This  was  held  in  Gainsford  v.  Carroll,  2  Bar.  and 
6V.  624,  and  other  cases  ;  and  in  Skaia  v.  Holland,  4  Railw 
Ca.  161,  was  recognised  as  an  established  rule.  In  the  present 
case,  the  Judge  did  not  lay  down  any  such  rule  to  the  jury,  bul 
left  the  case  with  them  upon  its  whole  circumstances.  Tb( 
theory  of  the  rule  is,  that  the  purchaser,  having  still  his  monej 
in  his  pocket,  may  on  the  day  on  which  the  contract  is  broket 
go  into  the  market  and  buy  the  article  from  another,  anc 
therefore  all  he  can  justly  ask  as  damage  is  the  differena 
between  the  price  which  he  so  pays,  and  that  which  he  contracte<: 
to  pay.  This  rule  does  substantial  justice  between  the  parties,an( 
if  the  respondents  had  followed  it  on  the  3d  of  February,  whei 
they  received  the  appellants'  letter  disavowing  the  contract,  th< 
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damage  would  have  been  nil,  as  the  price  still  continued  the      Hmo 
same,  whereas  the  jury  have  assessed  the  damage  at  £1500.  Dum 

Feb.  24, 

Argued  for  the  Respondents. — Where  an  offer  is  made 
generally,  without  any  condition  as  to  the  period  of  acceptance, 
it  binds  so  soon  as  acceptance  is  given,  unless  it  have  been  pre- 
viously recalled.  And  if  the  acceptance  be  made  by  letter 
through  the  post-office  the  contract  is  concluded,  without  regard 
to  when  the  acceptance  may  reach  the  offerer,  there  is  thence- 
forth concursus  et  conventio  in  idem  placitum, — BelVs  Com.,  vol. 
i.  p.  326.  The  necessities  of  trade  have  adopted  the  post- 
office  as  the  means  of  conveyance  of  letters,  and  the  law  of  the 
country  allows  of  none  other,  but  in  no  sense  is  the  post-office 
the  agent  of  the  party — over  it  he  has  no  control  one  w^ay  or 
other ;  so  soon  as  his  letter  is  dropped  into  the  mail-box  he 
ceases  to  have  any  power  over  it.  But  in  truth  it  is  the  act  of 
acceptance  not  the  receipt  of  the  acceptance  which  binds  the 
contract ;  and  were  it  otherwise,  as  was  observed  in  Adams 
and  Lindsell,  1  Bam,  and  Aid.  681,  whei-e  this  question  as  to 
liability  for  the  default  of  the  post-office  was  raised  and  decided, 
no  contract  could  ever  be  completed  through  the  post-office. 

In  the  present  case  no  stipulation  was  made  as  to  the  accept- 
ance of  the  oflFer  in  course  of  post,  but  even  if  it  had  been 
made,  the  course  of  post  does  not  limit  the  party  to  the  lapse 
of  any  particular  period  of  time,  but  to  the  actual  arrival  of 
the  post.  This  must  be  so  where  the  mail  is  carried  by  sea, 
for  no  certain  time  of  arrival  can  be  secured,  and  may  be  so 
where  it  is  carried  by  land,  and  snow-storm,  or  other  uncon- 
trollable accident,  has  prevented  its  arrival.  If  this  is  the  case 
when  an  express  stipulation  as  to  course  of  post  is  made,  how 
much  more  obviously  must  the  party's  right  be  exposed  to  these 
contingencies  where,  as  in  the  present  instance,  he  makes  no 
such  stipulation  'i 

II.  Whatever  may  be  the  rule  in  England  as  to  the  mode 
of  ascertaining  the  amount  of  damage  in  such  a  case,  it  is  well 
established  in  Scotland,  that  this  is  peculiarly  a  question  for  the 
jury,  to  be  decided  on  a  view  of  all  the  circumstances,  having 
regard  to  what  will  fully  compensate  the  party  for  breach  of  the 
covenant,  to  give  him  that  which,  if  it  had  been  given  to  him. 
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Blown      would  have  been  within  his  own  power  to  hold  or  dispoae  <£ 

DuiriLop.      This  was  fully  recognised  in  Wait  v.  Mitchell  and  Co.y  I  D.B. 

fwk  aTisAa  *^^  i/^.  1157,  as  the  established  rule  in  questions  of  this  nature. 

Accordingly  the  exception  upon  this  ground  was  but  feebly 

argued  in  the  Court  below,  where  it  was  considered  as  hafing 

been  abandoned. 

LoBD  Chancbllob. — My  Lords,  everything  whidi  karning 
and  ingenuity  can  suggest  on  the  part  of  the  appellants  has 
undoubtedly  been  urged  by  their  counsel,  and  if  your  Lord- 
ships concur  in  my  view  that  they  have  failed  in  making  oot 
their  case,  your  Lordships  will  have  the  satisfiEiction  of  know- 
ing that  you  have  come  to  that  conclusion  after  having  had 
everything  suggested  to  you  that  by  possibility  could  be 
advanced. 

The  case  certainly  appears  to  me  one  which  requires  great 
ingenuity  on  the  part  of  the  appellants,  because  it  does  not 
appear  that,  in  the  facts  of  the  case,  there  is  anything  to  sap- 
port  it.  The  contest  arises  upon  an  order  sent  from  Liverpool 
to  Glasgow,  or  rather  a  proposition  sent  from  Glasgow  to 
Liverpool,  and  accepted  by  the  house  at  Liverpool.  It  is  un- 
necessary to  go  earlier  into  the  history  of  the  case  than  the 
letter  sent  from  Liverpool  by  Higgins  and  Co.,  bearing  date 
the  31st  of  January ;  a  proposition  had  been  made  by  the 
Glasgow  house  of  Dunlop,  Wilson,  and  Co.,  to  sell  them  2OO0 
tons  of  pig  iron.  The  answer  is  of  the  date  of  the  3l8t  of 
January,  "  Gentlemen,  we  will  take  the  2000  tons  pig  you  oflfer 
us."  Another  part  of  the  letter  refers  to  other  arrangemeDts, 
but  there  is  a  distinct  and  |>08itive  offer  to  take  the  2000  tons 
of  pigs.  To  that  letter  there  is  annexed  a  postscript^  in  which 
they  say,  "  We  have  accepted  your  oflFer  unconditionally,  but 
we  hope  you  will  accede  to  our  request  as  to  delivery  and 
mode  of  payment  by  two  months'  bill." 

That,  therefore,  is  an  unconditional  oflFer  by  the  letter  dated 
the  31st  of  January,  which  was  proved  to  have  been  put  into 
the  post-oflice  at  Liverpool  on  the  30th,  but  it  was  not  deUvered, 
owing  to  the  state  of  severe  frost  at  that  time,  which  delayed 
the  mail  from  reaching  Glasgow  at  the  time  at  which,  in  the 
ordinary  course,  it  would  have  arrived  there.     It  ought  to  haTe 


V. 
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arrived  on  the  following  day,  on  the  31st  of  January,  but  it  did 

not  arriye  till  the  Ist  of  February.  DmnLot. 

It  appears  that  between  the  time  of  writing  the  offer  and  i^ii^lsis 
ihe  Ist  of  February,  the  parties  making  the  offer  had  changed 
their  mind,  and,  instead  of  being  willing  to  sell  the  2000  tons 
of  pig  iron  on  the  terms  proposed,  they  were  anxious  to  be  re- 
lieved from  that  stipulation  ;  and  on  that  day,  the  Ist  of 
February,  they  say,  "  we  have  yours  of  yesterday,  but  are  sorry 
that  we  cannot  enter  the  two  thousand  (2000)  tons  of  pig  iron, 
our  offer  of  the  28th  not  having  been  accepted  in  course.^' 

Under  these  circumstances  the  parties  wishing  to  buy,  and 
by  that  letter  accepting  the  offer,  instituted  proceedings  in  the 
Court  of  Session  for  damages  sustained  by  the  non-performance 
of  the  contract.  I  say  very  little  on  the  first  and  fourth  excep- 
tions, because  very  little  arose  on  them  at  the  Bar. 

The  next  exception  to  be  considered  is  the  second,  and  that 
raises  a  more  important  question,  though  not  one  attended  with 
much  difficulty.  The  exception  is,  that  ''  bis  Lordship  did  not 
direct  the  jury,  in  point  of  law,  that  if  the  pursuers  posted  their 
acceptance  of  the  offer  in  due  time,  according  to  the  usage  of 
trade,  they  are  not  responsible  for  any  casualties  in  the  post* 
office  establishment." 

Now,  there  may  be  some  little  ambiguity  in  the  construction 
of  that  proposition.  It  proceeds  on  the  assumption  that  by  the 
tusage  of  trade  the  30th  was  the  right  day  on  which  the  answer 
should  have  been  put  into  the  post ;  that  by  the  usage  of  trade 
an  answer  ought  to  have  been  returned  by  the  post,  and  that 
the  30th  was  the  right  day  on  which  that  acceptance  ought  to 
have  been  notified.  Then  comes  the  question,  whether,  under 
those  circumstances,  that  being  the  usage  of  trade,  the  fact  of 
the  letter  being  delayed,  not  by  the  act  of  the  party  sending 
it,  but  by  an  accident  connected  with  the  post,  whether  the 
party  so  putting  the  letter  in  on  the  right  day  is  to  lose  the 
benefit  which  would  have  belonged  to  him  if  the  letter  had 
arrived  in  due  course  ? 

I  cannot  conceive  how  any  doubt  can  exist  on  the  point.  If 
a  party  does  all  that  he  can  do,  that  is  all  that  is  called  for.  If 
there  be  a  usage  of  trade  to  accept  such  an  offer,  and  to  return 
an  answer  to  such  an  offer,  and  to  forward  it  by  means  of  the 


IN 


CONTRACT  OP  3ALS.  893 

that  delay  occurs  in  the  delivery.'"     Mil  Barox  Aldersok 

says,  *^  the  party  who  sends  the  notice  is  not  answerable  for  the      nviiwvi 

blunder  of  the  post-office ;  I  remember  to  have  held  so  in  a  ease  i^  3^1348 

on  the  Norwich  circuit,  where  a  notice  addressed  to  Norwich 

had  been  sent  to  Warwick.     If  the  doctrine  that  the  post-office 

is  only  the  agent  for  the  delivery  of  the  notice  were  correct,  no 

one  could  safely  avail  himself  of  that  mode  of  transmission. 

The  real  question  is,  Whether  the  party  has  been  guilty  of 

laches  V 

There  is  also  the  other  case  which  has  been  referred  to, 
which  raises  the  same  doctrine,  the  case  of  Adams  and  Lindsell^ 
in  1  Bar,  and  Aid.  681.  That  is  a  case  where  the  letter  went, 
by  the  error  of  the  party  sending  it,  to  the  wrong  place,  but 
the  party  receiving  it  answered  it  in  proper  time.  The  party, 
however,  who  originally  sent  the  offer,  not  receiving  the  answer 
in  proper  time,  thought  he  was  discharged,  and  entered  into  a 
contract  and  sold  the  goods  to  somebody  else.  The  question 
was,  whether  the  party  making  the  offer  had  a  right  to  with- 
draw after  notice  of  acceptance.  He  sold  the  goods  after  the 
party  had  written  the  letter  of  acceptance,  but  before  it  arrived 
he  said,  "  I  withdraw  my  offer,''  therefore  he  said,  "  before  I 
received  your  acceptance  of  my  offer  I  had  withdrawn  it." 
And  that  raised  the  question  when  the  acceptance  took  place, 
and  what  constituted  the  acceptance.  It  was  argued  that  *^  till 
the  plaintiffs  answer  was'^actually  received  there  could  be  no 
binding  contract  between  the  parties,  and  that  before  then  the 
defendants  had  retracted  their  offer  by  selling  the  wool  to 
other  persons.''  But  the  Court  said,  "  If  that  were  so,  no  con- 
tract could  ever  be  completed  by  the  post.  For  if  the  defend- 
ants were  not  bound  by  their  offer  when  accepted  by  the 
plaintiffs  till  the  answer  was  received,  then  the  plaintiffs  ought 
not  to  be  bound  till  after  they  had  received  the  notification  that 
the  defendants  had  received  their  answer  and  assented  to  it. 
And  so  it  might  go  on  ad  infinitum.  The  defendants  must  bo 
considered  in  law  as  making,  during  every  instant  of  the  time 
their  letter  was  travelling,  the  same  identical  offer  to  the  plain- 
tiffs, and  then  the  contract  is  completed  by  the  acceptance  of  it 
by  the  latter." 

Those   two  cases  leave  no  doubt  at  all  on   the  subject; 
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Hiooim  common  sense  tells  us  that  transactions  cannot  go  on  m&f 
ihTHiiop.  out  such  a  rule.  Those  two  cases  seem  to  be  the  leading 
Fbb.  iilsis.  ^^^^  0^  ^^6  subject,  and  there  has  been  no  case  cited  to  shov 
the  contraiy. 

Mr.  Bell's  commentary  lays  down  the  same  rule  as  existing 
in  Scotland,  and  the  contrary  to  that  does  not  appear*  to  exist. 

Now,  whether  I  take  that  proposition  as  conclusiye  upon  the 
objection,  or  whether  I  consider  it  as  a  question  entirely  op^ 
whether  the  putting  the  letter  in  the  post  was  or  not  in  time 
to  constitute  a  valid  acceptance,  it  appears  to  me,  that  the 
learned  Judge  was  right  in  the  conclusion  to  which  he  cama 

The  next  exception  is  the  third,  which  says,  "In  so  &r as 
his  Lordship  did  not  direct  the  jury  in  point  of  law,  that  if  a 
merchant  make  an  offer  to  a  party  at  a  distance  by  post  lett^, 
requiring  to  be  answered  within  a  certain  time,  and  no  answer 
arrives  within  such  time  as  it  should  arrive,  if  the  party  had 
written  and  posted  his  letter  within  the  time  allowed,  the 
offerer  is  free,  though  the  answer  may  have  actually  been 
written  and  posted  in  due  time,  if  he  is  not  proved  to  be  amre 
of  accidental  circumstances  preventing  the  due  arrival  of  the 
answer." 

That  raises,  first  of  all,  a  proposition  that  does  not  arise  in 
this  case  at  all.  It  assumes  a  contract  that  requires  an  answer 
within  a  certain  time,  and  it  assumes  (which  is  already  disposed 
of  by  what  I  have  said  in  answer  to  the  second  exception)  that 
the  putting  a  letter  into  the  post  is  not  a  compliance  with  the 
requisition  of  the  offer.  In  my  opinion  the  putting  a  letter 
into  the  post  is  a  compliance  with  the  requisition  of  the  offer ; 
but  that  question  does  not  arise  at  all  in  this  case,  because  it 
is  assuming  a  special  contract,  and  there  is  no  special  contract 
here. 

It  only  remains  to  call  your  Lordships'  attention  to  the  fifth. 
The  fifth  exception  is,  "  in  so  far  as  his  Lordship  did  not  direct 
the  jury  in  point  of  law,  that  in  case  of  failure  to  deliver  goods 
sold  at  a  stipulated  price,  and  immediately  deliverable,  the  true 
measure  of  damage  is  the  difference  between  the  stipulated 
price  and  the  market  price,  on  or  about  the  day  the  contract  is 
broken,  or  at  or  about  the  time  when  the  purchaser  might  hare 
supplied  himself.'* 
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That  raises  the  proposition  generally,  and  not  as  the  learned      Hioom 
counsel  have  very  properly  put  it  at  the  Bar  on  the  absence  of     nunop. 
any  special  damage,  or  because  there  is  no  rule  for  damage.    If  peb.  241848, 
that  be  the  law,  if  that  be  the  rule  of  damage  in  all  cases  of 
special  damage,  or  in  cases  of  this  sort,  almost  every  case  must 
differ  as  to  the  amount  of  damage,  and  the  circumstances  which 
gave  rise  to  that  damage.     The  proposition  here  is,  that  if  a 
party  proposes  to  deliver  goods  at  a  certain  time,  the  damage 
against  him  by  a  party  who  suffers  by  his  default,  is  to  be 
measured  by  the  market  price  at  or  about  the  time  of  the  failure 
of  the  contract.     They  say  you  are  to  take  it  within  the  time 
of  the  &ilure  or  at  the  time  when  the  failure  takes  place,  and 
the  contract  is  broken.     It  is  laid  down  as  the  rule  of  law  that 
that  is  the  measure  of  damage  that  the  party  is  to  receive. 

Now,  my  Lords,  in  the  action,  and  the  proceedings  here  for 
damage,  the  party  comes  to  receive  compensation  for  the  damage 
he  has  sustained.    If  there  be  a  rule  established  that  in  a  certain 
case  a  certain  measure  of  damage  ought  to  be  given,  the  jury 
ought  not  to  be  permitted  to  go  out  of  that  general  rule.     But 
if  it  is  a  question  for  the  jury,  I  cannot  see  how  you  can  be 
dissatisfied  whether  they  give  £1000  or  £10,000;    and  the 
learned  counsel  for  the  appellants  felt  the  force  of  that.     What 
do  you  come  here  for  1     To  obtain  compensation  for  the  party 
not  performing  his  contract.     What  was  there  for  the  pursuer 
to  show  1     That  he  had  by  the  contract  between  the  parties 
entitled  himself  to  2000  tons  of  pig  iron,  and  the  defendants 
had  subjected  themselves  to  make  compensation  to  him  for  the 
damages  sustained  by  their  breaking  that  contract.     I  am  now 
putting  it  generally  without  the  cases — ^that  seems  to  me  the 
good  sense  of  the  thing.     In  ray  opinion  the  jury  have  per- 
formed the  duty  that  belonged  to  them  in  ascertaining  the 
amount  of  damage.    Suppose,  for  instance,  a  party  who  has 
agreed  to  purchase  2000  tons  of  pig  iron  on  a  particular  day, 
has  himself  entered  into  a  contract  with  somebody  else,  con- 
ditioned for  2000  tons  of  pig  iron  to  be  delivered  on  that  day, 
and  that  he  not  being  able  to  obtain  the  2000  tons  of  pig  iron 
on  that  particular  day,  loses  the  benefit  arising  from  that  con- 
tract.   If  pig  iron  had  only  risen  a  shilling  a  ton  in  the  market, 
but  by  this  contract  he  had  lost  £1000  upon  a  contract  with  a 
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Hioonra  railway  company,  in  my  opinion  he  should  not  only  haye  the 
DuNLOP.  damage  which  would  have  arisen  if  he  had  gone  into  the 
Feb.  2471848.  DQarket  and  bought  the  pig  iron,  but  also  that  profit  which  he 
might  have  received  if  the  party  had  performed  his  contract 
Otherwise  it  is  difficult  to  say  how  it  is  reconcilable  with  justice, 
or  how  it  is  reconcilable  with  the  duty  which  the  jury  bad  to 
perform  in  ascertaining  what  the  party  has  suffered  by  tlie 
breach  of  his  contract.  It  may  be,  that  there  may  be  some 
general  rule,  but  how  that  general  rule  can  be  applicable  to 
such  cases  it  is  difficult  to  understand. 

We  have  not  before  us  the  course  which  has  been  adopted 
by  some  Courts  in  this  country,  we  have  nothing  to  do  but  to 
look  to  the  law  of  Scotland ;  and  by  the  law  of  Scotland  in  the 
case  which  has  been  referred  to  of  Wait  v.  Mitchell,  no  doubt  is 
left  as  to  what  the  rule  of  law  in  Scotland  is.  Lord  Medwtk 
very  laboriously  considered  that  case,  and  goes  through  all  the 
early  authorities  on  the  subject  in  Scotland,  and  after  having 
done  so,  draws  this  result  from  those  early  authorities  in  page 
1 1 63.  He  says,  "  these  are  all  the  Scots  cases  referred  to,  and 
I  certainly  deduce  from  them  this,  that  our  Court  rejects  the 
plea  of  the  defenders,  that  the  price  at  the  time  of  the  delivery 
as  the  time  when  the  breach  of  contract  takes  place*  should  be 
the  measure  of  the  damages  due  where  the  defenders  have  failed 
to  implement."  He,  therefore,  in  terms  on  the  authority  of  the 
many  cases  he  refers  to,  ultimately  lays  down,  that  that  is  not 
the  law  of  Scotland ;  that  the  law  of  Scotland  is  to  look  into 
all  the  circumstances,  that  the  law  of  Scotland  is  to  do  what 
was  done  here,  to  call  upon  the  jury  to  exercise  their  judgment 
and  sanction  what  is  reimbursement  to  the  party  who  has  sus- 
tained loss  by  the  original  contract,  and  that  without  reference 
to  what  the  price  of  the  article  at  the  particular  time  may 
produce. 

My  Lords,  in  what  I  have  said  I  have  wished  to  confine  my- 
self to  the  law  of  Scotland.  I  have  not  had  an  opportunity  of 
saying  anything  on  the  subject  of  the  law  of  England.  I  am 
contemplating  now  what  I  find  to  be  the  established  law  of 
Scotland,  and  the  question  is,  Whether,  in  the  face  of  that  law, 
and  in  defiance  of  all  the  authorities  referred  to  on  the  law  of 
Scotland ;  and  in  the  absence  of  any  authorities  in  the  law  of 
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Scotland  raising  a  contrary  proposition,  your  Lordships  are  to      Hioqins 

adopt  a  principle  which  would  go  to  destroy  that  rule,  and  to      Duijlop. 

lay  down  another,  which,  according  to  my  opinion,  is  less  cal-  Feb.  24/1848. 

culated  to  do  justice  to  all  parties  than  the  one  upon  which  the 

Court  has  proceeded  ?     It  is  very  desirable,  no  doubt,  that  the 

law  between  the  two  countries  should  be  assimilated  ;  but  that 

is  no  ground  why  your  Lordships  should  introduce  into  the  law 

of  Scotland  a  rule,  which  if  your  Lordships  were  to  introduce  it 

would  do  great  violence  to  the  law  of  that  part  of  the  kingdom. 

My  Lords,  I  think  that  the  learned  Judge  most  properly  at  tho 

trial,  decided  that  he  was  not  bound  to  put  the  question  in  the 

way  the  defenders  suggested,  and  that  there  was  sufficient  to 

lead  him  to  the  conclusion  at  which  he  arrived,  that  the  jury 

were  at  liberty  to  look  into  all  the  circumstances  for  the  purpose 

of  measuring  the  damage. 

My  Lords,  this  exhausts  the  whole  of  the  objections  made, 
and  my  advice  to  your  Lordships  is  to  affirm  the  judgment  of 
the  Court. 

"  Ordered  and  adjudged,  That  the  petition  and  appeal  be  dis- 
missed this  House,  and  that  the  interlocutor  therein  complained 
of  be  affirmed.  And  it  is  further  ordered^  that  the  appellants 
do  pay  or  cause  to  be  paid  to  the  respondents  the  costs  incurred 
in  respect  of  the  said  appeal,  the  amount  thereof  to  be  certified 
by  the  Clerk  Assistant,"  &c. 


The  case  of  Eeir^a  Trustees  v.  that  so  soon  as  the  acceptance 

JameSj  related  to  a  sale  of  heri-  was  posted  the  contract  was  com- 

tage,  and  the  question  raised  was,  plated,  and  that  unless   the  re- 

whether  the  contract  of  sale  was  traction  of  the  ofier  reached  the 

completed  by  the  acceptance  of  an  acceptor  before  he  posted  his  ac- 

oflFer  duly  posted,  where  the  seller  ceptance,  the  completion  of  the 

had  retracted  his  ofier  by  a  letter,  contract  could  not  be  prevented, 

not  received  by  the  acceptor  prior  The  case,  however,  is  still  in  de- 

to  the  posting  of  his  acceptance,  pendence,  and  the  judgment  will 

Applying  the  principle  of  the  case  be  given  in  the  Appendix  to  Vo- 

of  Eiggins  v.  Dunhyp  it  is  thought  lume  III. 
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Bankruftct. 

1.  A  purchaser,  prior  to  an  act  of 

bankmptcj,  may  rescind  the 
contract  of  sale  and  reject  the 
goods,  but  if  the  goods  are  once 
delivered  to  the  purchaser,  he 
cannot,  on  the  eve  of  insolvency, 
rescind  the  contract  and  return 
the  goods^  neither  can  he  inter- 
fere after  an  act  of  bankruptcy 
to  reject  the  goods  while  they 
are  in  transitu^  so  as  to  give  a 
preference  to  the  seller  over  his 
other  creditors,  159. 

2.  If  once  the  goods  be  fiurly  and 

completely  delivered,  whether 
they  be  or  be  not  mixed  with 
the  rest  of  the  vendee's  stock, 
the  bankrupt  and  the  vendor 
cannot  rescind  the  contract,  if 
the  rights  of  other  persons  inter- 
vene, with  the  view  of  giving 
a  preference  to  the  vendor,  171. 
8.  Where  in  implement  of  a  contract 
of  sale  by  which  the  purchaser 
was  to  send  a  vessel  to  receive 
the  goods,  and  to  pay  the  price 
on  receiving  the  invoice  and  bills 
of  lading,  and  the  purchaser  had 
sent  a  vessel,  but  become  bank- 
rupt before  the  goods  had  been 
delivered  on  board,  it  was  held, 


(Lord  Abinger  dissenting,)  that 
the  vendor  was  not  discharged 
by  the  insolvency  of  the  vendee, 
from  the  obligation  to  send  for- 
ward the  goods^  but  was  bound 
to  implement  his  part  of  the 
contract,  and  that  it  was  not  ne- 
cessary for  the  assignees  of  the 
bankrupt  to  give  notice  within  a 
reasonable  time  to  the  vendor  of 
their  adoption  of  the  contract, 
255. 

Bill  of  Lading. 

1.  An  assignment  of  a  bill  of  lading  to 

a  bona  fide  transferee  for  a  valu- 
able consideration,  defeats  the 
seller's  right  to  stop  in  transitu^ 
92. 

2.  The  delivery  of  a  bill  of  lading  is 

a  delivery  of  the  goods  them- 
selves, and  the  assignee  of  a  bill 
of  lading  trusts  to  the  indorse- 
ment. The  instrument  is  in  its 
nature  transferable,  and  in  this 
respect  resembles  a  bill  of  ex- 
change, 102. 

3.  Li  all  mercantile  transactions  one 

great  point  to  be  kept  uniformly 
in  view,  is  to  make  the  circula- 
tion and  negotiation  of  property 
as  quick,  as  easy,  and  as  certain 
as  possible,  and  if  the  as^gnment 
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of  a  bill  of  lading  did  not  pass 
the  property  in  the  goods  de- 
scribed in  the  bill,  no  man 
would  be  safe  either  in  buying, 
or  in  lending  money,  upon  goods 
at  sen,  131. 

4.  The  possession  of  the  bill  of  lad- 

ing by  the  consignee  makes  him 
the  visible  owner  of  the  goods, 
and  if  an  assignment  of  it  did 
not  pass  the  property  in  the 
goods,  he  would  be  able  to  com- 
mit a  fraud  on  a  third  party, 
141. 

5.  A  consignor's  right  of  stoppage  in 

transitu  will  not  be  defeated  by 
a  transference  of  the  bill  of  lad- 
ing to  a  third  party,  unless  that 
party  transacted  in  bona  fide^  so 
that  if  he  knew  that  the  con- 
signee was  insolvent,  be  will  be 
held  to  stand  in  the  same  situa- 
tion as  the  consignee,  and  the 
consignor  will  not  be  deprived 
of  his  right  of  stoppage  in  tran- 
situ^ 144. 

6.  The  effect  of  the  indorsement  of 

a  bill  of  lading  where  the  in- 
dorsee is  holder  for  value,  and 
without  notice  of  any  circum- 
stance to  prevent  him  from 
bona  fide  accepting  of  it,  is  to 
vest  in  him  an  uncountermand- 
able  authority  to  receive  the 
goods,  144. 

7.  If  the  indorsee  of  a  bill  of  lading 

knows  that  the  consignor  had 
not  received  payment,  but  had 
taken  the  consignee's  acceptance 
payable  at  a  future  day  not  then 
arrived,  the  transference  will  be 
effectual,  144. 

8.  Where  a  bill  of  lading  has  been 

transferred  without  a  valuable 
consideration,  the  consignor's 
right  of  stoppage  in  transitu  will 
not  be  defeated,  147. 


9.  The  mere  signature  of  the  pen 

entitled  to  the  delivery  of 
goods,  prima /aciey  does  not  p 
the  propertj  in  them  to  the 
dorsee  of  a  bill  of  lading.  Th 
must  be  value  upon  the  indoi 
ment  of  a  bill  of  lading,  or 
prof)erly  is  the  goods  is  then 
transferred,  147. 

10.  If  any  condition  be  adjected 

the  bill  of  lading,  or  to  the 
dorsation  of  it,  the  indoi 
takes  it  subject  to  that  coi 
tion,  147. 

11.  Where  goods  are  shipped  wj 

out  orders,  and  the  biU  of  lad 
is  Made  oat  in  favour  of  a  pai 
the  eonstgpMT  maj  aki^r  the 
of  ladiag,  and  direct  the  go 
to  be  deliveiied  to  any  pa] 
148. 

12.  Where  goods  have  been  ship 

in  consequence  of   orders 
ceived,  the  seller  iBjunctnu  offi 
and  cannot  alter  the  bill  of  1 
ing,  except  in  the  ev^it  of 
insolvency  of  the  consignee,  1 

13.  The  c<msignor  has  not  an  u: 
mited  power  to  vary  the  c 
signment  at  his  (Measure  in 
cases  whatever,  but  it  is  a  { 
vilege  allowed  him  for  the  p 
ticular  purpose  of  protect] 
himsdf  against  the  insolvei 
of  the  consignee,  149. 

14.  Where  goods  are  shipped  wi 

out  order,  the  consignor  rets 
an  absolute  power  over  them, 
there  is  no  purchaser,  150. 

15.  Where  a  bill  of  lading  is  i 
signed,  not  absolutely,  but 
security  of  a  debt,  the  consi^ 
or's  right  of  stoppage  tn  trans 
is  defeated  only  to  the  extt 
of  the  debt,  and  if  other  go< 
belonging  to  the  purchaser  hi 
been  pledged  to  the  consignee 
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the  bill  of  lading  at  the  same 
time  with  the  pledging  of  the 
bill,  the  consignor  is  entitled  to 
have  the  proceeds  of  the  other 
goods  applied  to  the  discharge 
of  the  debt  before  his  own  goods 
are  so  applied,  150. 

16.  Although  the  legal  right  to  the 
goods  specified  in  a  bill  of  lad- 
ing is  transferred  by  an  assign- 
ment of  the  bill,  yet  in  equity 
the  transfer  takes  effect  only  to 
the  extent  of  the  consideration 
paid  by  the  transferee,  leaving 
the  seller  an  equitable  interest 
in  the  surplus  value,  151. 

17.  The    privilege   of   negotiability 

belongs  only  to  a  bill  of  lading, 
and  is  not  extended  to  a  ship- 
ping note,  or  a  delivery  order, 
or  an  invoice,  151. 

18.  A  bill  of  lading  is  exactly  like  a 

bill  of  exchange,  and  the  pro- 
perty it  refers  to  passes  by 
indorsement  on  it,  but  not 
by  delivery  without  indorse- 
ment; but  a  shipping  note  or 
delivery  order  does  not  amount 
to  a  bill  of  lading,  151. 

19.  The  negotiable  quality  of  a  bill 
of  lading  is  confined  to  the  case 
where  the  person  who  transfers 
the  right  is  in  possession  of  the 
bill  of  lading,  so  as  to  be  in  a 
situation  to  transfer  the  instru- 
ment itself,  which  is  the  symbol 
of  the  property  transferred,  152. 

Fkaud. 

1.  Fraud  without  damage,  or  damage 

without  fraud,  gives  no  cause  of 
action,  but  where  the  two  con- 
cur, an  action  lies,  393. 

2.  An  action  cannot   be  supported 

for  telling  a  bare  naked  lie,  but 
a  deceit  is  more  than  a  lie,  on 
account  of  the  view  with  which 


it  is  practised,  its  being  coupled 
with  some  dealing  and  the  in- 
jury which  it  occasions  to  an- 
other person,  393. 

3.  If  A,  by  fraud  and  deceit,  cheat  B 

of  a  sum  of  money,  it  makes  no 
difference  to  B  whether  A  or 
any  other  person  pockets  the 
money,  and  if  he  can  ^x  fraud 
upon  A,  he  has  a  right  to  seek 
satisfaction  against  him,  395. 

4.  All  that  is  required  of  a  person, 

who  is  not  bound  to  give  an 
answer  to  a  question,  but  has 
his  option  to  give  an  answer  or 
not,  is,  that  he  shall  give  no 
answer,  or  that  if  he  do,  he 
shall  answer  according  to  the 
truth,  so  far  as  he  knows,  398. 

5.  A  fraudulent  affirmation  made  by 

a  party  which  results  in  injury 
to  another,  is  a  ground  of  action, 
whether  the  party  making  the 
affirmation  has  an  interest  or 
not,  for  the  gist  of  the  action  is 
the  injury  done  to  the  party  to 
whom  the  affirmation  is  made, 
and  not  whether  the  party  mak- 
ing the  affirmation  meant  to  be 
a  gainer  by  it,  399. 

6.  Any  lie  intended  to  deceive  and 

defraud  another  party,  and 
which  does  deceive  and  defraud 
such  party,  is  the  subject  of  an 
action,  but  not  a  mere  lie  thrown 
out  at  random  without  any  in- 
tention of  hurting  any  one ;  for 
the  quo  ammo  is  a  great  part  of 
the  gist  of  the  action,  400. 

7.  An  action  upon  the  case  for  a  de- 

ceit lies  when  a  man  does  any 
deceit  to  the  damage  of  another, 
401. 

Lien. 

1.  Although  a  contract  of  sale  passes 
the  property  in  the  subject  sold 
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to  the  purchaser,  the  seller  is 
entitled  to  retain  possession  of 
the  subject  until  payment  of  the 
price,  unless  credit  has  been 
given  to  the  purchaser,  but  this 
right  of  retention  is  lost  so  soon 
as  the  seller  relinquishes  posses- 
sion of  the  subject,  48. 

2.  Where  goods  are  sold  and  nothing 
is  said  as  to  the  time  of  delivery 
or  the  time  of  payment,  and 
everything  the  seller  has  to  do 
is  complete^  the  property  vests 
in  the  purchaser  so  as  to  subject 
him  to  the  risk  of  any  accident 
which  may  happen  to  the  goods, 
and  the  seller  is  liable  to  deliver 
them  whenever  they  are  de- 
manded upon  payment  of  the 
price,  but  the  purchaser  has  no 
right  to  have  possession  of  the 
goods  till  he  pays  the  price,  53. 

8.  The  vendor's  right  in  respect  of 
the  price  grows  out  of  his  ori- 
ginal ownership  and  dominion, 
and  payment  or  a  tender  of  the 
price  is  a  condition  precedent  on 
the  purchaser's  part ;  and  until 
he  makes  such  payment  or  ten- 
der, he  has  no  right  to  the  pos- 
session, 53. 

4.  If  goods  are  sold  upon  credit,  and 

nothing  is  agreed  upon  as  to  the 
time  of  delivering  the  goods,  the 
vendee  is  immediately  entitled 
to  the  possession  and  the  right 
of  possession,  and  the  right  of 
property  at  once  vests  in  him, 
but  his  right  of  possession  is  not 
absolute,  but  is  liable  to  be  de- 
feated if  he  becomes  insolvent 
before  he  obtains  possession,  54. 

5,  Where  the  price  of  goods  sold  is 

paid  by  bills,  possession  of  the 
goods  may  be  demanded  while 
the  bills  are  running,  but  if 
the  bills  are  dishonoured  before 


delivery  is  made,  the  right 
property  is  revested  in  the  s 
er,  72. 

6.  So  long  as  goods  sold  and  unp 

for  remain  in  the  possessioi 
the  vendor  he  may  refuse  to 
liver  them,  and  if  they  rem 
in  the  possession  of  his  ag< 
that  is,  a  warehouseman  or  c 
rier,  he  may  stop  them,  74. 

7.  A  second    vendee   of   a  cha 

stands  in  no  better  situation  tl 
his  vendor,  and  is  therefore 
entitled  to  delivery  if  the  pi 
has  not  been  paid,  74. 

8.  Every  vendor  retaining  possess 

has  a  lien  until  he  is  pi 
Where  bills  are  granted  the  1 
is  suspended  so  long  as  the  b 
are  running,  but  it  revives 
soon  as  they  are  dishonour 
75. 

9.  A  second  vendee  who  n^lects 

take  either  actual  or  constr 
tive  possession,  is  in  the  sa 
situation  as  the  first  veni 
under  whom  he  claims. 
gets  the  title  defeasible  on  d( 
payment  of  the  price  by  thcfi 
vendee,  76. 

10.  Partial  delivery  of  goods  « 
will  not  defeat  the  seller's  li 
over  the  portion  undeliven 
79. 

11.  If  goods  are  sold  on  credit,  I 

the  purchaser  suffers  them 
remain  in  the  possession  of  t 
seller  until  the  term  of  credit  fa 
expired,  or  the  purchaser  h 
become  insolvent,  the  selle 
right  of  lien  revives,  and  t 
charge  of  warehouse  rent  w 
not  deprive  him  of  his  right, 
long  as  the  rights  of  third  pa 
ties  do  not  intervene,  80. 

12.  Where  a  bill  which  has  be 
granted  in  payment  of  the  pri 
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of  a  subject  sold  is  dishonoured, 
there  is  no  longer  payment  or 
anything  which  can  be  consi- 
dered equivalent  to  payment, 
and  delivery  of  the  goods  can- 
not be  insisted  on  without  actual 
payment,  87. 

13.  Where  the  price  of  goods  sold 
has  not  been  paid,  the  seller  has 
the  right  to  retain  possession, 
and  it  makes  no  difference  whe- 
ther he  has  charged  the  buyer 
with  a  rent  or  not,  92. 

14.  Liens  at  law  exist  only  in  cases 

where  the  party  entitled  to  them 
has  the  possession  of  the  goods, 
and  if  he  once  parts  with  the 
possession  afler  the  lien  at- 
taches, the  lien  is  gone,  1 24. 

1 5.  By  the  general  usage  in  trade  a 

factor  may  retain  for  the  ba- 
lance of  his  account  all  goods  in 
his  hands,  without  regard  to 
the  time  when,  or  on  what  ac- 
count he  received  them,  124. 

16.  Where  the  vendor  has  the  goods 
in  his  own  warehouse,  a  deli- 
very order  to  the  vendee  will 
not  deprive  the  vendor  of  his 
right  of  lien  before  the  goods  are 
removed  from  the  warehouse, 
204. 

17.  Where  a  vendor  assents  to  a  sale 
by  the  original  vendee  to  a  Bub- 
vendee,  his  right  of  lien  is 
thereby  lost,  205. 

18.  Partial  delivery  by  a  middleman 

of  goods  sold,  where  there  ap- 
pears no  intention  to  separate 
the  part  delivered  from  the  rest, 
is  held  equivalent  to  delivery  of 
the  whole,  and  thereby  puts  an 
end  to  the  transitua,  212. 

19.  If  a  vendee  takes  possession  of 

part  of  the  subject  sold,  not  in- 
tending to  take  possession  of  the 
whole,  but  to  separate  that  part 


and  take  possession  of  that  part 
only,  the  transitus  is  ended  only 
with  respect  to  that  part  and  no 
more,  and  the  right  of  stoppage 
in  transitu  of  the  remainder 
still  continues,  223. 
20.  Partial  payment  of  the  price  does 
not  defeat  the  vendor's  right  of 
stoppage  in  transitu,  224. 

Property. 

1.  The  sale  of  a  specific    subject 

where  nothing  remains  to  be 
done  by  the  seller  before  it 
is  to  be  delivered  passes  the 
property  in  the  subject  to 
the  purchaser  without  deli- 
very, and  if  injured  or  de- 
stroyed after  the  sale,  the  loss 
falls  upon  the  purchaser,  and 
the  seller  is  entitled  to  payment 
of  the  price,  1. 

2.  The  right  of  property  and   the 

right  of  possession  are  distinct 
from  each  other.  The  former 
may  be  in  one  person,  the  latter 
in  another.  A  vendor  may  have 
a  qualified  right  to  retain  the 
goods  sold,  unless  payment  is 
duly  made,  and  yet  the  property 
of  the  goods  may  be  in  the  ven- 
dee, 4. 

3.  The  rule  of  law  is,  that  where 

there  is  an  immediate  sale,  and 
nothing  remains  to  be  done  by 
the  vendor  as  between  him  and 
the  vendee,  the  property  in  the 
thing  sold  vests  in  the  vendee, 
and  all  the  consequences  result- 
ing from  the  vesting  of  the  pro- 
perty follow,  4. 

4.  If  nothing  remains  to  be  done  on 

the  part  of  the  vendor,  as  be- 
tween him  and  the  vendee, 
before  delivery,  the  property  in 
the  goods  immediately  passes  to 
the    vendee,   and    that  in  the 
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price  to  the  vendor,  but  if  any 
act  remains  to  be  done  on  the 
part  of  the  vendor,  then  the 
property  does  not  pass  till  that 
act  be  done,  5. 

5.  Although   something  remains  to 

be  done  by  the  original  vendor, 
a  sub-sale  by  the  original  ven- 
dee will  be  complete  when  inti- 
mated to  the  original  vendor, 
for  as  between  the  original  ven- 
dee and  the  sub-vendee  nothing 
remained  to  be  done  to  perfect 
the  sale,  11,  43. 

6.  Where  something  remains  to  be 

done  on  the  part  of  the  seller 
before  the  subject  is  to  be  de- 
livered, the  property  in  the 
subject  does  not  pass  to  the  pur- 
chaser until  what  remains  to  be 
done  is  completed,  20. 

7.  The  action  of  trover  is  accommo- 

dated to,  and  depends  upon,  a 
perfect  right  of  property,  and  is 
therefore  not  maintainable  if 
anything  remains  to  be  done  on 
the  part  of  the  seller,  as  between 
him  and  the  buyer,  before  the 
commodity  purchased  is  to  be 
delivered,  because  in  that  case 
a  complete  present  right  of  pro- 
perty has  not  attached  to  the 
buyer,  29. 

8.  Where  a  bargain  is  made  for  the 

purchase  of  goods  and  nothing 
is  said  about  payment  or  deli- 
very, the  property  passes  imme- 
diately, so  as  to  cast  upon  the 
purchaser  all  future  risk  if  no- 
thing farther  remains  to  be  done 
to  the  goods,  although  he  cannot 
take  them  away  without  pay- 
ment of  the  price,  but  if  anything 
remains  to  be  done,  the  property 
is  not  changed  until  that  is  done, 
41. 

9.  By  a  contract  of  sale  for  specific 


goods  the  property  is  chan^ 
although  the  seller  has  a  li 
for  the  price  unless  the  cootr 
is  for  ^  sale  upon  credit,  42. 

10.  Where  there  is  a  sale  of  go< 

generally,  no  property  in  th' 
passes  until  delivery,  becai 
until  then  the  very  goods  9^ 
are  not  ascertained  ;  bat  wh 
by  the  contract  itself^  the  ven( 
appropriates  to  the  vendee 
specific  chattel,  and  the  lat 
thereby  agrees  to  take  that  s] 
cific  chattel  and  to  pay  t 
stipulated  price,  the  parties  ] 
then  in  the  same  situation 
they  would  be  after  a  dehvc 
of  goods  in  pursuance  of  a  { 
neral  contract.  The  appropr 
don  of  the  chattel  is  equivali 
to  delivery  by  the  vendor,  a 
the  assent  of  the  vendee  to  ta 
the  specific  chattel  and  to  p 
the  price  is  equivalent  to  1 
accepting  possession,  45. 

11.  To  constitute  a  sale  which  sh 
immediately  pass  the  propei 
in  the  subject  sold,  it  is  neo 
sary  that  the  subject  should 
ascertained  in  the  first  instaD< 
and  that  there  should  be  a  pri 
either  ascertained  or  ascertai 
able,  46. 

12.  When  an  article  is  ordered 

be  made,  no  property  in  the  t 
tide  passes  to  the  orderer  un 
it  is  completed  and  has  be 
approved  of  by  him,  295. 

13.  Where  goods  are  ordered  to 

made,  while  they  are  in  progn 
the  materials  belong  to  t 
maker,  and  although  he  m: 
intend  them  for  the  pera 
ordering,  still  he  may  afi< 
wards  deliver  them  to  anoth< 
and  thereby  vest  the  proper 
in  that  other,  298. 
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Bankruftct. 

1.  A  purchaser,  prior  to  an  act  of 

bankmptcj,  may  rescind  the 
contract  of  sale  and  reject  the 
goods,  but  if  the  goods  are  once 
delivered  to  the  purchaser,  he 
cannot,  on  the  eve  of  insolvency, 
rescind  the  contract  and  return 
the  goods^  neither  can  he  inter- 
fere after  an  act  of  bankruptcy 
to  reject  the  goods  while  they 
are  in  transitu,  so  as  to  give  a 
preference  to  the  seller  over  his 
other  creditors,  159. 

2.  If  once  the  goods  be  fiurly  and 

completely  delivered,  whether 
they  be  or  be  not  mixed  with 
the  rest  of  the  vendee's  stock, 
the  bankrupt  and  the  vendor 
cannot  rescind  the  contract,  if 
the  rights  of  other  persons  inter- 
vene, with  the  view  of  giving 
a  preference  to  the  vendor,  171. 
8.  Where  in  implement  of  a  contract 
of  sale  by  which  the  purchaser 
was  to  send  a  vessel  to  receive 
the  goods,  and  to  pay  the  price 
on  receiving  the  invoice  and  bills 
of  lading,  and  the  purchaser  had 
sent  a  vessel,  but  become  bank- 
rupt before  the  goods  had  been 
delivered  on  board,  it  was  held, 


(Lord  Abinger  dissenting,)  that 
the  vendor  was  not  discharged 
by  the  insolvency  of  the  vendee, 
from  the  obligation  to  send  for- 
ward the  goodsy  but  was  bound 
to  implement  his  part  of  the 
contract,  and  that  it  was  not  ne- 
cessary for  the  assignees  of  the 
bankrupt  to  give  notice  within  a 
reasonable  time  to  the  vendor  of 
their  adoption  of  the  contract, 
255. 

Bill  of  Lading. 

1.  An  assignment  of  a  bill  of  lading  to 

a  bonajide  transferee  for  a  valu- 
tible  consideration,  defeats  the 
seller's  right  to  stop  in  transitu^ 
92. 

2.  The  delivery  of  a  bill  of  lading  is 

a  delivery  of  the  goods  them- 
selves, and  the  assignee  of  a  bill 
of  lading  trusts  to  the  indorse- 
ment. The  instrument  is  in  its 
nature  transferable,  and  in  this 
respect  resembles  a  bill  of  ex- 
change, 102. 

3.  In  all  mercantile  transactions  one 

great  point  to  be  kept  uniformly 
in  view,  is  to  make  the  circula- 
tion and  negotiation  of  property 
as  quick,  as  easy,  and  as  certain 
as  possible,  and  if  the  as^gnment 
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of  a  bill  of  lading  did  not  pasa 
the  property  in  the  goods  de- 
scribed in  the  bill,  no  man 
would  be  safe  either  in  buying, 
or  in  lending  money,  upon  goods 
at  sen,  131. 

4.  The  possession  of  the  bill  of  lad- 

ing by  the  consignee  makes  him 
the  visible  owner  of  the  goods, 
and  if  an  assignment  of  it  did 
not  pass  the  property  in  the 
goods,  he  would  be  able  to  com- 
mit a  fraud  on  a  third  party, 
141. 

5.  A  consignor's  right  of  stoppage  in 

transitu  will  not  be  defeated  by 
a  transference  of  the  bill  of  lad- 
ing to  a  third  party,  unless  that 
party  transacted  in  bona  fide^  so 
that  if  he  knew  that  the  con- 
signee was  insolvent,  be  will  be 
held  to  stand  in  the  same  situa- 
tion as  the  consignee,  and  the 
consignor  will  not  be  deprived 
of  his  right  of  stoppage  in  tran- 
situ, 144. 

6.  The  effect  of  the  indorsement  of 

a  bill  of  lading  where  the  in- 
dorsee is  holder  for  value,  and 
without  notice  of  any  circum- 
stance to  prevent  him  from 
bona  fide  accepting  of  it,  is  to 
vest  in  him  an  uncountermand- 
able  authority  to  receive  the 
goods,  144. 

7.  If  the  indorsee  of  a  bill  of  lading 

knows  that  the  consignor  had 
not  received  payment,  but  had 
taken  the  consignee's  acceptance 
payable  at  a  future  day  not  then 
arrived,  the  transference  will  be 
effectual,  144. 

8.  Where  a  bill  of  lading  has  been 

transferred  without  a  valuable 
consideration,  the  consignor's 
right  of  stoppage  in  transitu  will 
not  be  defeated,  147. 


9.  The  mere  signature  of  the  penoo 

entitled  to  the  delivery  of  the 
goods,  prima  facie^  does  not  pis 
the  property  in  them  to  the  in- 
dorsee of  a  bill  of  lading.  There 
must  be  value  upon  the  indorM- 
ment  of  a  bill  of  lading,  or  do 
property  ia  the  goods  is  therd)j 
transferred,  147. 

10.  If  any  condition  be  adjected  in 

the  bill  of  ladings  or  to  the  in- 
dorsation of  it,  the  indorsee 
takes  it  subject  to  that  condi- 
tion, 147- 

11.  Where  goods  are  shipped  with- 

out orders,  and  the  bill  of  lading 
is  Made  out  in  favour  of  a  partj, 
the  ooBsi^Bor  znay  aitier  the  bill 
of  ladiag,  and  direct  the  goods 
to  be  delivoied  to  any  partj, 
148. 

12.  Where  goods  have  been  shipped 

In  consequence  of  orders  re- 
ceived, the  seller  iBfvmctuM  officio, 
and  cannot  alter  the  bill  of  lad- 
ing, except  in  the  event  of  the 
insolvency  of  the  consignee,  148. 

13.  The  consignor  has  not  an  anli- 
mi  ted  power  to  vary  the  con- 
signment at  his  pleasure  in  all 
cases  whatever,  but  it  is  a  pri- 
vilege allowed  him  for  the  par- 
ticular purpose  of  protecting 
himself  against  the  insolveocj 
of  the  consignee,  149. 

14.  Where  goods  are  shipped  with- 

out order,  the  consignor  retains 
an  absolute  power  over  them,  for 
there  is  no  purchaser,  150. 

15.  Where  a  bill  of  lading  is  as- 
signed, not  absolutely,  but  in 
security  of  a  debt,  the  consign- 
or's right  of  stoppage  in  transitu 
is  defeated  only  to  the  extent 
of  the  debt,  and  if  other  good* 
belonging  to  the  purchaser  hav( 
been  pledged  to  the  consignee  o 
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the  bill  of  lading  at  the  same 
time  with  the  pledging  of  the 
bill,  the  consignor  is  entitled  to 
have  the  proceeds  of  the  other 
goods  applied  to  the  discharge 
of  the  debt  before  his  own  goods 
are  so  applied^  150. 

16.  Althoogh  the  legal  right  to  the 
goods  specified  in  a  bill  of  lad- 
ing is  transferred  bj  an  assign- 
ment of  the  bill,  yet  in  equity 
the  transfer  takes  effect  only  to 
the  extent  of  the  consideration 
paid  by  the  transferee,  leaving 
the  seller  an  equitable  interest 
in  the  surplus  value,  151. 

17.  The    privilege  of   negoUability 

belongs  only  to  a  bill  of  lading, 
and  is  not  extended  to  a  ship- 
ping note,  or  a  delivery  order, 
or  an  invoice,  151. 

1 8.  A  bill  of  lading  is  exactly  like  a 

bill  of  exchange,  and  the  pro- 
perty it  refers  to  passes  by 
indorsement  on  it,  but  not 
by  delivery  without  indorse- 
ment; but  a  shipping  note  or 
delivery  order  does  not  amount 
to  a  bill  of  lading,  151. 

19.  The  negotiable  quality  of  a  bill 
of  lading  is  confined  to  the  case 
where  the  person  who  transfers 
the  right  is  in  possession  of  the 
bill  of  lading,  so  as  to  be  in  a 
situation  to  transfer  the  instru- 
ment itself,  which  is  the  symbol 
of  the  property  transferred!  152. 

Fraud. 

1.  Fraud  without  damage,  or  damage 

without  fraud,  gives  no  cause  of 
actiout  but  where  the  two  con- 
cur, an  action  lies,  393. 

2.  An  action  cannot  be  supported 

for  telling  a  bare  naked  lie,  but 
a  deceit  is  more  than  a  lie,  on 
account  of  the  view  with  which 


it  is  practised,  its  being  coupled 
with  some  dealing  and  the  in- 
jury which  it  occasions  to  an- 
other person,  393. 

3.  If  A,  by  fraud  and  deceit,  cheat  B 

of  a  sum  of  money,  it  makes  no 
difference  to  B  whether  A  or 
any  other  person  pockets  the 
money,  and  if  he  can  fix  iraud 
upon  A,  he  has  a  right  to  seek 
satisfaction  against  him,  395. 

4.  All  that  is  required  of  a  person, 

who  is  not  bound  to  give  an 
answer  to  a  question,  but  has 
his  option  to  give  an  answer  or 
not,  is,  that  he  shall  give  no 
answer,  or  that  if  he  do,  he 
shall  answer  according  to  the 
truth,  so  far  as  he  knows,  398. 

5.  A  fraudulent  affirmation  made  by 

a  party  which  results  in  injury 
to  another,  is  a  ground  of  action, 
whether  the  party  making  the 
affirmation  has  an  interest  or 
not,  for  the  gist  of  the  action  is 
the  injury  done  to  the  party  to 
whom  the  affirmation  is  made, 
and  not  whether  the  party  mak- 
ing the  affirmation  meant  to  be 
a  gainer  by  it,  399. 

6.  Any  lie  intended  to  deceive  and 

defraud  another  party,  and 
which  does  deceive  and  defraud 
such  party,  is  the  subject  of  an 
action,  but  not  a  mere  lie  thrown 
out  at  random  without  any  in- 
tention of  hurting  any  one ;  for 
the  quo  ammo  is  a  great  part  of 
the  gist  of  the  action,  400. 

7.  An  action  upon  the  case  for  a  de- 

ceit lies  when  a  man  does  any 
deceit  to  the  damage  of  another, 
401. 

Lien. 

1.  Although  a  contract  of  sale  passes 
the  property  in  the  subject  sold 
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to  the  purchaser,  the  seller  is 
entitled  to  retain  possession  of 
the  subject  until  payment  of  the 
price,  unless  credit  has  been 
given  to  the  purchaser,  but  this 
right  of  retention  is  lost  so  soon 
as  the  seller  relinquishes  posses- 
sion of  the  subject,  48. 

2.  Where  goods  are  sold  and  nothing 
is  said  as  to  the  time  of  delivery 
or  the  time  of  payment,  and 
everything  the  seller  has  to  do 
is  complete^  the  property  vests 
in  the  purchaser  so  as  to  subject 
him  to  the  risk  of  any  accident 
which  may  happen  to  the  goods, 
and  the  seller  is  liable  to  deliver 
them  whenever  they  are  de- 
manded upon  payment  of  the 
price,  but  the  purchaser  has  no 
right  to  have  possession  of  the 
goods  till  he  pays  the  price,  53. 

8.  The  vendor's  right  in  respect  of 
the  price  grows  out  of  his  ori- 
ginal ownership  and  dominion, 
and  payment  or  a  tender  of  the 
price  is  a  condition  precedent  on 
the  purchaser's  part ;  and  until 
he  makes  such  payment  or  ten- 
der, he  has  no  right  to  the  pos- 
session, 53. 

4.  If  goods  are  sold  upon  credit,  and 

nothing  is  agreed  upon  as  to  the 
time  of  delivering  the  goods,  the 
vendee  is  immediately  entitled 
to  the  possession  and  the  right 
of  possession,  and  the  right  of 
property  at  once  vests  in  him, 
but  his  right  of  possession  is  not 
absolute,  but  is  liable  to  be  de- 
feated if  he  becomes  insolvent 
before  he  obtains  possession,  54. 

5.  Where  the  price  of  goods  sold  is 

paid  by  bills,  possession  of  the 
goods  may  be  demanded  while 
the  bills  are  running,  but  if 
the  bills  are  dishonoured  before 


delivery  is  made,  the  right  of 
property  is  revested  in  the  sell- 
er, 72. 

6.  So  long  as  goods  sold  and  unpiid 

for  remain  in  the  poesession  of 
the  vendor  he  may  refuse  to  de- 
liver them,  and  if  they  remain 
in  the  possession  of  his  agent, 
that  is,  a  wareboaseman  or  car- 
rier, he  may  stop  them,  74. 

7.  A  second    vendee   of   a  chattd 

stands  in  no  better  situation  than 
his  vendor,  and  is  therefore  not 
entitled  to  delivery  if  the  price 
has  not  been  paid,  74. 

8.  Every  vendor  retaining  possession 

has  a  lien  until  he  is  paid. 
Where  bills  are  granted  the  lien 
is  suspended  so  long  as  the  bills 
are  running,  but  it  revives  so 
soon  as  they  are  dishonoored, 
75. 

9.  A  second  vendee  who  neglects  to 

take  either  actual  or  construc- 
tive possession,  is  in  the  same 
situation  as  the  first  vendee 
under  whom  he  claims.  He 
gets  the  title  defeasible  on  non- 
payment of  the  price  by  the  first 
vendee,  76. 

10.  Partial   delivery  of  goods  sold 

will  not  defeat  the  seller's  lien 
over  the  portion  undelivered, 
79. 

11.  If  goods  are  sold  on  credit,  but 

the  purchaser  suffers  them  to 
remain  in  the  possession  of  the 
seller  until  the  term  of  credit  has 
expired,  or  the  purchaser  has 
become  insolvent,  the  seller's 
right  of  lien  revives,  and  the 
charge  of  warehouse  rent  will 
not  deprive  him  of  his  right,  so 
long  as  the  rights  of  third  par- 
ties do  not  intervene,  80. 

12.  Where  a  bill  which   has  been 
granted  in  payment  of  the  price 


LAW  OP  ENGLAND. 


907 


of  a  subject  sold  is  dishonoured, 
there  is  no  longer  payment  or 
anything  which  can  be  consi- 
dered equivalent  to  payment, 
and  delivery  of  the  goods  can- 
not be  insisted  on  without  actual 
payment,  87. 

13.  Where  the  price  of  goods  sold 
has  not  been  paid,  the  seller  has 
the  right  to  retain  possession, 
and  it  makes  no  difference  whe- 
ther he  has  charged  the  buyer 
with  a  rent  or  not,  92. 

14.  Liens  at  law  exist  only  in  cases 

where  the  party  entitled  to  them 
has  the  possession  of  the  goods, 
and  if  he  once  parts  with  the 
possession  after  the  lien  at- 
taches, the  lien  is  gone,  1 24. 

15.  By  the  general  usage  in  trade  a 

factor  may  retain  for  the  ba- 
lance of  his  account  all  goods  in 
his  hands,  without  regard  to 
the  time  when,  or  on  what  ac- 
count he  received  them,  124. 

16.  Where  the  vendor  has  the  goods 
in  his  own  warehouse,  a  deli- 
very order  to  the  vendee  will 
not  deprive  the  vendor  of  his 
right  of  lien  before  the  goods  are 
removed  from  the  warehouse, 
204. 

17.  Where  a  vendor  assents  to  a  sale 
by  the  original  vendee  to  a  sub- 
vendee,  his  right  of  lien  is 
thereby  lost,  205. 

1 8.  Partial  delivery  by  a  middleman 

of  goods  sold,  where  there  ap- 
pears no  intention  to  separate 
the  part  delivered  from  the  rest, 
is  held  equivalent  to  delivery  of 
the  whole,  and  thereby  puts  an 
end  to  the  traruitm,  212. 

19.  If  a  vendee  takes  possession  of 

part  of  the  subject  sold,  not  in- 
tending  to  take  possession  of  the 
whole,  but  to  separate  that  part 


and  take  possession  of  that  part 
only,  the  transitua  is  ended  only 
with  respect  to  that  part  and  no 
more,  and  the  right  of  stoppage 
in  transitu  of  the  remainder 
still  continues,  223. 
20.  Partial  payment  of  the  price  does 
not  defeat  the  vendor's  right  of 
stoppage  in  transitu,  224. 

Property. 

1.  The  sale  of  a  specific    subject 

where  nothing  remains  to  be 
done  by  the  seller  before  it 
is  to  be  delivered  passes  the 
property  in  the  subject  to 
the  purchaser  without  deli- 
very, and  if  injured  or  de- 
stroyed after  the  sale,  the  loss 
falls  upon  the  purchaser,  and 
the  seller  is  entitled  to  payment 
of  the  price,  1. 

2.  The  right  of  property  and  the 

right  of  possession  are  distinct 
from  each  other.  The  former 
may  be  in  one  person,  the  latter 
in  another.  A  vendor  may  have 
a  qualified  right  to  retain  the 
goods  sold,  unless  payment  is 
duly  made,  and  yet  the  property 
of  the  goods  may  be  in  the  ven- 
dee, 4. 

3.  The  rule  of  law  is,  that  where 

there  is  an  immediate  sale,  and 
nothing  remains  to  be  done  by 
the  vendor  as  between  him  and 
the  vendee,  the  property  in  the 
thing  sold  vests  in  the  vendee, 
and  all  the  consequences  result- 
ing from  the  vesting  of  the  pro- 
perty follow,  4. 

4.  If  nothing  remains  to  be  done  on 

the  part  of  the  vendor,  as  be- 
tween him  and  the  vendee, 
before  delivery,  the  property  in 
the  goods  immediately  passes  to 
the    vendee,   and    that  in  the 
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price  to  the  vendor,  but  if  any 
act  remains  to  be  done  on  the 
part  of  the  vendor,  then  the 
property  does  not  pass  till  that 
act  be  done,  5. 

5.  Although  something  remains  to 

be  done  by  the  original  vendor, 
a  sub-sale  by  the  original  ven- 
dee will  be  complete  when  inti- 
mated to  the  original  vendor, 
for  as  between  the  original  ven- 
dee and  the  sub-vendee  nothing 
remained  to  be  done  to  perfect 
the  sale,  11,  43. 

6.  Where  something  remains  to  be 

done  on  the  part  of  the  seller 
before  the  subject  is  to  be  de- 
livered, the  property  in  the 
subject  does  not  pass  to  the  pur- 
chaser until  what  remains  to  be 
done  is  completed,  20. 

7.  The  action  of  trover  is  accommo- 

dated to,  and  depends  upon,  a 
perfect  right  of  property,  and  is 
therefore  not  maintainable  if 
anything  remains  to  be  done  on 
the  part  of  the  seller,  as  between 
him  and  the  buyer^  before  the 
commodity  purchased  is  to  be 
delivered,  because  in  that  case 
a  complete  present  right  of  pro- 
perty has  not  attached  to  the 
buyer,  29. 

8.  Where  a  bargain  is  made  for  the 

purchase  of  goods  and  nothing 
is  said  about  payment  or  deli- 
very, the  property  passes  imme- 
diately, so  as  to  cast  upon  the 
purchaser  all  future  risk  if  no- 
thing farther  remains  to  be  done 
to  the  goods,  although  he  cannot 
take  them  away  without  pay- 
ment of  the  price,  but  if  anything 
remains  to  be  done,  the  property 
is  not  changed  until  that  is  done, 
41. 

9.  By  a  contract  of  sale  for  specific 


goods  the  property  is  changed, 
although  the  seller  has  a  lien 
for  the  price  unless  the  contract 
is  for  a  sale  upon  credit,  42. 

10.  Where  there  is  a  sale  of  goodi 

generally,  no  property  in  them 
passes  until  delivery,  bocaase 
until  then  the  very  goods  mAi 
are  not  ascertained ;  but  when, 
by  the  contract  itself,  the  vendor 
appropriates  to  the  vendee  a 
specific  chattel,  and  the  hitter 
thereby  agrees  to  take  that  spe- 
cific chattel  and  to  pay  the 
stipulated  price,  the  parties  are 
then  in  the  same  situation  as 
they  would  be  after  a  deUveiy 
of  goods  in  pursuance  of  a  ge- 
neral contract.  The  appropria- 
tion of  the  chattel  is  equivalent 
to  delivery  by  the  vendor,  and 
the  assent  of  the  vendee  to  take 
the  specific  chattel  and  to  pay 
the  price  is  equivalent  to  his 
accepting  possession,  45. 

11.  To  constitute  a  sale  which  shall 

immediately  pass  the  property 
in  the  subject  sold,  it  is  neces- 
sary that  the  subject  should  be 
ascertained  in  the  first  instance, 
and  that  there  should  be  a  price 
either  ascertained  or  ascertain- 
able, 46. 

12.  When  an  article  is  ordered  to 

be  made,  no  property  in  the  ar- 
ticle passes  to  the  orderer  until 
it  is  completed  and  has  been 
approved  of  by  him,  295. 

13.  Where  goods  are  ordered  to  be 

made,  while  they  are  in  progress 
the  materials  belong  to  the 
maker,  and  although  he  may 
intend  them  for  the  person 
ordering,  still  be  may  after- 
wards deliver  them  to  another, 
and  thereby  vest  the  property 
in  that  other,  298. 
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14.  Where  an  article  is  ordei'ed  to 

be  made,  the  payment  of  the 
price  in  advance  will  not  vest 
the  property  in  the  article  in  the 
orderer,  301. 

15.  Where  an  article  is  ordered  to  be 

made,  and,  by  the  terms  of  the 
contract,  instalments  of  the  price 
are  to  be  paid  according  to  the 
progress  of  the  work,  the  pay- 
ment of  these  instalments  ap- 
propriates specifically  the  article 
to  the  orderer,  and  vests  in  him 
the  property  of  it,  although  not 
completed,  subject  to  the  right 
of  the  maker  to  retain  the  unfi- 
nished article  in  order  to  com- 
plete it  and  earn  the  remainder 
of  the  price,  303. 

Statute  of  Fbauds. 

1.  Where  the  price  of  the  subject 

sold  is  £10  or  upwards,  the 
completion  of  the  contract  is 
regulated  by  the  Statute  of 
frauds,  463. 

2.  The   Statute   of  frauds  requires 

either  that  the  purchaser  should 
accept  and  actually  receive  part 
of  the  goods  sold,  or  that  he 
should  give  something  in  ear- 
nest to  bind  the  bargain  or  in 
part  payment,  or  that  some  note 
or  memorandum  in  writing  of 
the  bargain  be  made  and  signed 
by  the  parties  or  their  agents 
thereto  lawfully  authorized,  463. 

8.  Where  several  articles  are  pur- 
chased at  one  time,  it  is  held  to 
be  a  single  contract,  and  within 
the  Statute  of  frauds,  if  the  total 
cost  of  the  articles  purchased 
amounts  to  XlO,  although  the 
price  of  each  article  was  less 
than  that  amount,  463. 

4.  A  delivery  of  goods  sold  by  the 
seller  is  not  sufficient  to  take  the 


case  out  of  the  Statute  of  frauds, 
but  there  must  be  an  ax;ceptance 
by  the  buyer  as  well  as  a  deli- 
very by  the  seller,  469. 

5.  The  Statute  of  frauds  was  made 

for  wise  and  beneficial  purposes, 
and  ought  to  receive  such  a  con- 
struction as  will  best  accord 
with  the  plain  and  obvious 
meaning  of  the  legislature,  475. 

6.  T|ie  preventing  perjury  was  not 

the  sole  object  of  the  Statute  of 
frauds.  Another  object  was  to 
lay  down  a  clear  and  positive 
rule  to  determine  when  the  con- 
tract of  sale  should  be  complete, 
477. 

7.  According    to     the     Statute    of 

frauds  something  direct  and 
specific  must  be  done  to  shew 
that  the  agreement  is  complete, 
that  there  may  be  no  room  for 
doubt  and  hesitation.  The  in- 
tention of  the  Statute  was  to 
prevent  confusion  and  uncer- 
tainty in  the  transactions  of 
mankind,  479. 

Stoppage  in  transitu* 

1.  On  the  insolvency  of  a  purchaser, 

goods  delivered  to  a  middleman 
for  the  purpose  of  transmission, 
may  be  stopped  by  the  seller  for 
the  unpaid  price,  while  they  are 
still  in  the  hands  of  the  middle- 
man, and  in  the  course  of  tran- 
sit to  the  purchaser,  or  to  the 
destination  to  which  he  has  ap- 
pointed them,  92. 

2.  Where  goods  are  sold  on  the  cre- 

dit of  the  buyer,  and  the  seller 
delivers  the  goods,  the  property 
is  altered,  and  he  cannot  recover 
them  back  again  though  the 
vendee  immediately  become 
bankrupt.  But  where  the  de- 
livery is  to  be    at  a   distant 
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place,  as  between  the  vendor 
and  the  vendee,  the  contract  is 
ambulatory  till  delivery,  and  in 
the  case  of  the  insolvency  of 
the  vendee  in  the  meantime, 
the  vendor  may  stop  the  goods 
in  transitUy  100. 
8.  The  right  of  stoppage,  in  transitu, 
is  not  grounded  on  property,  but 
necessarily  supposes  the  pro- 
perty to  be  in  some  other  person, 
for  the  owner  of  goods  has  a 
right  to  the  possession  of  them 
whether  they  be  in  transitu  or 
not,  124. 

4.  The  right  of  stoppage  in  transitu 

is  founded  wholly  on  equitable 
principles,  which  have  been 
adopted  in  courts  of  law,  and  so 
far  as  they  have  been  adopted, 
will  bind  at  law  as  well  as  in 
equity,  124. 

5.  The  bankruptcy  of  a  purchaser 

does  not  operate  as  a  counter- 
mand by  the  seller,  and  if  the 
assignees  of  the  bankrupt  obtain 
possession  of  the  goods,  the 
transitus  is  at  an  end,  153. 

6.  The  right  of  the  vendor  to  seize 

goods  in  transitu  is  founded  on 
equitable  principles,  and  is  one 
with  which  he  is  indulged,  on 
principles  of  justice  originally 
established  in  courts  of  equity 
and  since  adopted  in  courts  of 
law,  but  in  order  to  avail  him- 
self of  the  right  the  vendor  must 
stop  the  goods  before  they  get 
into  the  actual  possession  of  the 
vendee  or  his  assignees,  for 
bankruptcy  itself  does  not  put 
an  end  to  the  contract,  158. 

7.  If,  in  the  course  of  the  conveyance 

of  goods  from  the  vendor  to  the 
vendee,  the  vendee  be  allowed 
to  exercise  any  act  of  ownership 
over  them,  he  thereby  reduces 


the  goods  into  ponession,  and 
pats  an  end  to  the  vendor's  rig^ 
to  stop  them,  175. 

8.  The  right  of  stoppage  continoa 

until  the  goods  arrive  at  the 
journey's  end,  but  if  the  vendee 
meet  them  upon  the  road  and 
take  them  into  his  own  posses- 
sion, the  goods  are  held  to  have 
arrived  at  their  journey's  end, 
with  reference  to  the  right  of 
stoppage,  176. 

9.  The  first  delivery  to  the  carrier 

vests  the  property  in  the  vendee, 
but  the  property  so  vested  is  a 
defeasible  property,  and  may 
be  defeated  by  the  insolvency  of 
the  vendee,  so  that  if  the  vendor 
having  notice  of  such  insolvencj, 
makes  a  demand  upon  tlie 
person  in  whose  custody  the 
goods  are,  he  defeats  the  con- 
tract, 178. 

10.  A  delivery  order  presented  to, 
and  accepted  by,  a  warehouse- 
man, where,  as  between  the  sell- 
er and  the  purchaser,  notbiog 
remains  to  be  done  before  deli- 
vering the  goods  held  by  him  in 
order  to  identify  the  subject  or 
ascertain  the  price,  will  defeat 
the  seller's  right  to  stop  in  tran- 
situ, but  otherwise,  if  something 
requires  to  be  done  before  deli- 
very can  be  given,  187. 

11.  Where  acts  require  to  be  done 

as  between  the  vendor  and  the 
vendee,  in  order  to  regulate  the 
identity  and  the  individualitj  of 
the  thing  sold,  it  is  not  in  a 
state  fit  for  immediate  deliverv, 
and  an  order  to  deliver  entered 
in  a  wharfinger*8  books  does  not 
operate  as  a  complete  deliTery, 
191. 

12.  Where  the  subject  sold  requires 

something  to  be  done  before  de- 
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livery,  and  the  vendee  sab-sells, 
and  the  sub-vendee  intimates 
the  sub-sale  to  the  original  ven- 
dor, the  original  vendee's  right 
of  stoppage  tin  transitu  is  de- 
feated, the  sale  being  complete 
as  between  him  and  the  sub- 
vendee,  193. 
18.  Where  the  weighing  or  measure- 
ment of  the  article  sold  is  not 
for  the  purpose  of  ascertaining 
the  price  or  identifying  the 
article,  but  merely  for  the 
satisfaction  of  the  purchaser,  a 
delivery  order  presented  to  the 
warehouseman  will  pass  the 
property  to  the  purchaser,  and 
defeat  the  seller's  right  of  stop- 
page in  transitu^  194. 

14.  Where  goods  have  been  re-sold 

by  a  party  having  a  delivery 
order,  and  the  sub-vendee  has 
presented  the  order  to  the  ware- 
houseman, and  it  has  been 
accepted  by  him,  the  original 
seller's  right  to  stop  in  transitu 
is  barred,  even  although  the 
goods  may  have  required  to 
be  weighed  or  measured  over 
before  delivery,  and  that  had 
not  been  done  before  the  bank- 
ruptcy of  the  original  purchaser, 
196. 

15.  The  right  of  stoppage  in  transitu 

is  an  equitable  right  to  be  exer- 
cised by  the  vendor  only,  when 
it  can  be  done  without  disturb- 
ing the  rights  of  third  parties, 
200. 

16.  Where  the  purchaser  of  goods 

obtains  a  delivery  note  from  the 
seller,  and  he  delivers  the  note 
to  the  wharfinger  who  has  pos- 
session of  the  goods,  the  whar- 
finger is  bound  to  hold  the  goods 
on  account  of  the  purchaser, 
202. 


17.  The  delivery  to  the  wharfinger 
of  a  delivery  note  is  sufficient 
without  any  actual  transfer  of 
the  goods  to  the  name  of  the 
vendee  being  made  in  the  whar- 
finger's books,  202. 

18.  Where  the  vendor  does  not  fur- 

nish the  vendee  with  any  writ- 
ten evidence  of  his  title  to  the 
articles  sold,  a  re-sale  by  the 
purchaser  will  not  destroy  the 
original  vendor's  right  of  stop- 
page in  transitu^  202. 

19.  A  delivery  order  presented  to  a 
wharfinger,  which  he  is  not 
bound  to  obey,  and  which  is  not 
accepted  by  him,  will  not  pre- 
vent the  vendor  from  exercising 
his  right  of  stoppage  in  transitu^ 
203. 

20.  Where  a  vendor  assents  to  a  sale 

by  the  original  purchaser  to  a 
sub-vendee,  his  right  of  stop- 
page m  transitu  is  thereby  lost, 
206. 

21.  The  right  of  the  vendor  to  stop 

goods  m  transitu,  in  case  of  the 
insolvency  of  the  vendee,  is  a 
kind  of  equitable  lien,  adopted 
by  the  law  for  the  purposes,  of 
substantial  justice,  and  does  not 
proceed  on  the  ground  of  re- 
scinding the  contract,  230. 

22.  Is  the  effect  of  stoppage  in  tran- 

situ to  entirely  rescind  the  con- 
tract, or  only  to  replace  the 
vendor  in  the  same  position  as 
if  he  had  not  parted  with  his 
possession,  and  entitle  him  to 
hold  the  goods  until  the  price 
be  paid  down  ?  252. 

28.  Partial  payment  of  the  price 
only  reduces  the  vendor's  equi- 
table lien,  pro  tanto,  when  he 
gets  the  goods  into  his  posses- 
sion, 281. 

24.  A  vendor's  right  of  stoppage  in 
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transitu  U  not  defeated  bj  the 
goods  being  attached  while  tit 
ircamlu  by  a  creditor  <^  the  ven- 
dee, 254. 
26.  The  vendor's  power  of  intercept- 
ing goods  sold  is  the  elder  and 
preferable  lien,  and  is  not  super- 
seded bj  the  attachment  of  a 
creditor  of  the  vendee  an  j  more 
than  it  would  be  bj  the  general 
right  of  a  common  carrier  to  re- 
tain all  his  customer's  goods  for 
his  general  balance,  254. 

26.  The  principle  on  which  the  right 
of  stoppage  in  transitu  depends 
is  the  implied  condition  in  every 
sale,  that  the  vendee,  if  he  lives, 
or  his  estate,  if  he  dies,  will  be 
able  to  pay  the  price,  275. 

27.  A  notice  of  stoppage  in  transitu 
must  be  given  to  the  person  who 
has  the  immediate  custody  of 
the  goods,  or  if  given  to  the 
principal,  whose  servant  has  the 
custody  of  them,  it  must  be 
given  at  such  a  time  and  under 
such  circumstances  that  the 
principal,  by  the  exercise  of 
reasonable  diligence,  may  com- 
municate it  to  his  servants  in 
time  to  prevent  the  delivery  to 
the  vendee,  280. 

Transitus. 

1.  Where  a  vendee  is  in  the  habit  of 

using  the  warehouse  of  a  whar- 
finger as  his  own,  and  making  it 
the  repository  of  his  goods,  the 
transitus  is  held  to  be  at  an  end 
when  the  goods  sold  arrive  at 
such  warehouse,  231. 

2.  Where   a   vendee   has  no  other 

place  of  delivery  but  the  ware- 
house of  the  middleman,  the 
latter  ceases  to  be  a  middleman 
when  the  goods  arrive  at  his 
warehouse,  and  the  goods  are  no 


longer  liable  to  the  right  of 
stoppage  m  transitu^  285. 
8.  The  transitus  of  goods  sold  is  at 
an  end  when  they  arrive  at  an 
agent's,  who  is  to  keep  them  un- 
til he  receives  the  further  order 
of  the  vendee,  250. 

4.  Where  the  goods  sold  are  ordered 

to  be  delivered  at  a  particakr 
place,  the  tnsnsieHS  continues  till 
they  are  delivered  in  the  ordi- 
nary coarse  of  business  to  the 
consignee  at  that  place,  bat  if 
the  consignee,  before  the  goods 
reach  their  ultimate  destination, 
postpones  the  delivery,  or  does 
any  act  which  is  equivalent  to 
taking  actual  possession  of  them, 
the  trcmsiliis  is  at  an  end,  253. 

5.  Where  goods  are  sent  to  a  party 

for  the  purpose  of  being  for- 
warded by  him  to  the  purchaser, 
the  transitus  is  not  at  ao  end 
when  the  goods  reach  that  party, 
and  they  may  be  stopped  by  the 
vendor  while  they  are  in  the 
hands  of  such  party,  254. 

6.  The  continuance  or  termination 

of  the  transitus  of  goods  sold 
when  they  have  reached  the 
warehouse  of  a  wharfinger  de- 
pends on  the  purpose  for  which 
they  were  received  by  him.  If 
received  for  the  purpose  of  being 
kept  on  behalf  of  the  vendee, 
the  transitus  will  be  at  an  end, 
but  if  received  for  the  purpose 
merely  of  being  forwarded  to  the 
vendee,  or  if  the  vendee  has 
intimated  that  he  does  not  in- 
tend to  take  possession  of  the 
goods,  the  transitus  continues, 
and  the  vendor's  right  of  stop- 
page remains,  254. 

Warranty. 
1.  In  a  simple  contract  of  sale  the 
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maxim  caveat  emptor  applies, 
and  a  fair  price  given  for  an 
article  does  not  imply  warranty 
that  the  article  is  marketable, 
and  the  seller  is  not  answerable 
for  any  latent  defect  unknown 
to  him,  unless  there  be  an  ex- 
press warranty  or  such  a  direct 
representation  as  is  tantamount 
to  it,  327. 

2.  At  one  time  it  was  the  current 

opinion  that  a  sound  price  given 
for  a  horse  was  tantamount  to 
a  warranty  of  soundness,  but 
when  the  opinion  came  to  be 
sifted  it  was  found  to  be  so 
loose  and  unsatisfactory  a 
ground  of  decision  that  Lord 
Mansfield  rejected  it,  and  said 
that  there  must  either  be  an  ex- 
press warranty  of  soundness  or 
fraud  in  the  seller  in  order  to 
maintain  the  action,  334. 

3.  Where  an  article  is  ordered  to  be 

manufactured  for  a  particular 
purpose,  the  law  implies  a  war- 
ranty that  it  is  fit  for  that  pur- 
pose, 343. 

4 .  Where  a  party  manufactures  and 

sells  the  article  he  makes,  he 
thereby  warrants  that  the  arti- 
cle is  marketable,  and  where  a 
party  sells  an  article  for  a 
particular  purpose^  he  thereby 
warrants  it  to  be  fit  for  such 
purpose,  358. 

6.  Where  a  party  orders  a  known 
ascertained  article,  stating  the 
purpose  to  which  he  intends  to 
apply  it,  there  is  no  implied 
warranty  on  the  part  of  the 
seller  that  the  article  is  suitable 
for  that  purpose,  368. 

6.  Where  a  seller  is  informed  by  the 

purchaser  of    the  purpose   for 

what  an  article  is  wanted,  and 

the   purchaser   relies  upon  the 
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skill  and  judgment  of  the  seller 
in  furnishing  an  article  suitable 
for  that  purpose,  there  is  an 
implied  warranty  that  the  article 
is  reasonably  fit  and  proper  for 
the  purpose,  375. 

7.  If  a  party  purchase  goods  of  a 

tradesman  without  in  any  way 
relying  upon  the  skill  and  judg- 
ment of  the  vendor,  the  latter  is 
not  responsible  for  their  turning 
out  contrary  to  his  expectation, 
but  if  he  be  informed  at  the  time 
the  order  is  given  of  the  purpose 
for  which  the  article  is  wanted, 
the  buyer  relying  on  the  seller's 
judgment,  the  latter  impliedly 
warrants  that  the  article  shall  be 
reasonably  fit  and  proper  for  the 
purpose  for  which  it  is  required, 
379. 

8.  Every  afiirmation  made  by  a  sell- 

er at  the  time  of  sale  is  a  war- 
ranty, provided  it  appear  to 
have  been  so  intended,  and  a 
false  representation  made  by  one 
with  intent  to  deceive,  whereby 
a  party  suffers  damage,  fur- 
nishes ground  of  action  against 
the  party  making  such  repre- 
sentation, and  that  oven  al- 
though he  is  not  benefited  by 
the  deceit  practised,  and  is  not 
interested  in  the  subject  matter 
in  relation  to  which  such  repre- 
sentation is  made, — the  princi- 
ple of  law  being  that  fraud 
without  damage  or  damage 
without  fraud  will  not  found 
an  action,  but  that  where  both 
concur  an  action  will  lie, 
387. 

9.  A  mere  representation  by  a  seller 

of  the  quality  of  the  article  sold 
does  not  furnish  a  ground  of 
action,  on  the  representation 
turning  out  to  be  untrue,  unless 
3  M 
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the  representation  be  fraoda- 
lent,  414. 

10.  If  a  seller  fraudulently  conceal 
that  which  he  ought  to  com- 
municate, it  will  render  the 
contract  null  and  void,  but  the 
concealment  must  be  fraudu- 
lent, 417. 

11.  Where^  upon  a  sale  of  goods, 

the  purchaser  is  satisfied  with- 
out requiring  a  warranty,  he 
cannot  recover  upon  a  mere 
representation  of  the  quality  by 
the  seller  unless  he  can  shew 
that  the  representation  was  bot- 
tomed in  fraud,  429. 

12.  A  representation  honestly  made 

by  a  seller,  and  belicTed  by 
him  at  the  time  to  be  true, 
though  not  true  in  point  of  fact, 
does  not  amount  to  fraud  in 
law,  but  the  rule  of  caveat  emptor 
applies,  and  the  representa- 
tion does  not  furnish  a  ground 
of  action,  429. 
18.  Where  the  description  of  an  ar- 
ticle sold  relates  to  a  matter  of 
opinion  in  respect  of  which 
there  can  be  no  certain  know- 
ledge, it  is  not  presumed  of  it- 
self to  be  a  waiTanty,  but  is  a 
question  to  be  determined  with 
reference  to  the  whole  circum- 
stances connected  with  the  sale 
whether  it  was  intended  as  a 
warranty,  or  as  an  expression 
of  opinion  merely,  430. 

14.  Where  the  description  of  an  ar- 

ticle sold  relates  to  a  matter  of 
fact  which  is  within  the  know- 
ledge of  the  seller,  it  is  taken 
to  be  a  warranty  of  the  fact 
affirmed,  430. 

15.  Where   a    picture    sold    is   the 

work  of  an  artist  some  centuries 
back,  it  can  only  be  matter  of 
opinion  whether  it  is  the  work 


of  the  artist  whose  name  it 
bears,  and  if  the  seller  oolj 
represents  what  he  himself  be- 
lieves, he  can  be  guilty  of  so 
fraud,  434. 

16.  An  express  warranty  as  to  one 

particular  quality  constitutes  an 
implied  exclusion  of  every  other 
quality,  434. 

17.  Whatever  a  party  warrants  be  is 

bound  to  make  good  to  the  letter 
of  the  warranty,  whether  the 
quality  warranted  be  material 
or  not,  whereas  if  an  article  be 
sold  by  description  merely,  and 
the  buyer  afterwards  discorer  a 
latent  defect,  he  must  go  fimber 
and  allege  the  sdenUr,  and  ahew 
that  the  description  was  false 
within  the  knowledge  of  tbe 
seller ;  and  where  there  is  an 
express  warranty  as  to  aoj 
single  point,  the  law  does  not 
beyond  that  raise  an  imphed  war- 
ranty that  the  commodity  sold 
shall  also  be  merchantable,  437. 
18.  Where  a  seller  has  been  guilty 
of  fraudulent  representation  in 
regard  to  an  essential  ioduce- 
ment  to  the  sale,  the  purcharer 
on  discovering  the  fraud  is  en- 
titled to  rescind  the  contract, 
but  if  after  discovering  the  fraud 
he  retain  the  article  and  deal 
with  it  as  his  own,  he  will  be 
held  to  have  ratified  the  con- 
tract, and  the  discovery  of  an 
additional  incident  of  fraud  will 
not  entitle  him  thereafter  to  re- 
;  pudiate  the  contract,  439. 

I   19.  Fraud  can  do  no  more  than  en- 
j  title  a  purchaser  to  rescind  tlie 

I  contract,  but  if  knowing  of  the 

j  fraud    the    purchaser   elects  to 

treat  the  transaction  as  a  con- 
tract, he  loses  his  right  of  re- 
scinding it,  441. 
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20.  Where  the  description  of  an  ar- 
ticle sold  is  wrong  in  a  material 
and  substantial  point,  and  so  far 
affecting  the  subject-matter  of 
the  contract,  that  it  may  be  rea- 
sonably supposed  that  but  for 
such  misdescription  the  pur- 
chaser would  never  have  entered 
into  the  contract,  although  not 
proceeding  from  fraud  on  the 
part  of  the  seller,  the  purchaser 
may  rescind  the  contract,  442. 

21.  A  breach  of  warranty  does  not 

entitle  the  purchaser  of  a  speci- 
fic article  which  has  been  ac- 
cepted by  him  to  rescind  the 
contract  of  himself  and  bring 
an  action  to  recover  the  price, 
but  he  must  sue  on  his  warranty, 
449. 

22.  Where  by  the  terms  of  the  war- 

ranty the  purchaser  is  entitled 
to  rescind  the  contract,  or  where 
the  seller  assents  to  its  being 
rescinded,  the  purchaser,  on  the 


contract  being  rescinded,  may 
bring  an  action  to  recover  the 
price,  but  so  long  as  the  con- 
tract remains  open,  the  purchaser 
can  only  recover  damages  on  the 
breach  of  contract,  and  in  an 
action  by  the  seller  for  the  price, 
the  breach  of  warranty  may  be 
given  in  evidence  in  reduction 
of  the  price,  466. 
23.  Where  an  article  is  ordered  from 
a  manufacturer  who  contracts 
that  it  shall  be  of  a  certain  qua- 
lity, or  fit  for  a  certain  purpose, 
and  the  article  sent  is  never 
completely  accepted  by  the  party 
ordering  it,  he  may  return  it  as 
soon  as  he  discovers  the  defect, 
provided  he  has  done  nothing 
more  in  the  meantime  than  was 
necessary  to  give  it  a  fair  trial ; 
but  if  he  has  exercised  the  do- 
minion of  an  owner  over  it,  his 
right  to  return  it  is  lost,  462, 
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Bill  of  Lading. 

A  bill  of  lading  is  a  negotiable  in- 
strument, like  a  bill  of  exchange, 
and  the  assignment  of  it  to  an 
onerous  indorsee  operates  as  a 
complete  transfer  of  the  pro- 
perty described  in  it,  580. 
See  Deliveuy  Note. 

Delivehy. 

Where  the  goods  sold  are  in  a  bonded 
warehouse,  and  the  seller  is  the 
keeper  of  the  warehouse,  the 
goods  are  not  held  to  be  deli- 
vered if  the  sale  is  not  intimated 
at  the  warehouse  and  the  deli- 
very order  entered  in  the  ware- 
house-books, and  if  the  price  is 
not  paid  the  seller  is  entitled  to 
retain  the  goods,  575. 

Delivery  Note. 

1.  A  delivery  note  to  a  purchaser  is 
not  negotiable  like  a  bill  of  lad- 
ing, and  the  indorsement  of  it  to 
a  sub-purchaser  will  not  trans- 
fer a  right  of  property  to  him, 
and  thereby  destroy  the  original 
seller's  right  of  retention,  but 
operates  merely  as  an  authority 
to  the  party  in  whose  custody 
the  goods  are,  to  give  delivery 
to  the  party  having  right  to  the 
note  ;  and  unless  the  sale  be  in- 
timated to  the  actual  custodier 
of  the  goods,  no  change  of  the 


ownership  will  be  held  to  hare 
taken  place,  591. 

2.  The  effect  of  a  delivery  note  is 

perfectly  well  known  in  trade. 
It  is  perfectly  well  known  that 
a  title  does  not  pass  by  a  deli- 
very note,  and  it  is  perfecilj 
well  known  that  it  does  pass  bj 
a  bill  of  lading,  643. 

3.  By  the  Law  Merchant,  if  a  bill  of 

lading  is  given,  and  it  is  in- 
dorsed for  a  valuable  considera- 
tion, it  takes  away  the  right  of 
the  vendor,  but  this  is  not  the 
law  as  to  the  effect  of  a  deliverv 
note,  647. 

Lien. 

1 .  The  right  of  the  seller  in  England 

to  retain  the  goods  sold  where 
the  price  is  not  paid  is  a  proper 
right  of  lien,  for,  by  the  comple- 
tion of  the  contract,  the  propertj 
in  the  article  is  passed  from  the 
seller  to  the  purchaser,  657. 

2.  By  the  law  of  Scotland  as  the 

completion  of  the  contract  does 
not  pass  the  property  from  the 
seller  to  the  purchaser  until 
delivery  has  taken  place,  the 
seller's  right  to  retain  cannot 
properly  be  called  a  right  of 
lien,  for  that  right  implies  that 
the  property  is  in  one  person 
and  the  possession  in  another, 
658. 
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Offer  and  Acceptance. 

1.  The  acceptance  of  an  offer  to  sell 

duly  posted  completes  a  contract 
of  sale,  and  the  contract  so  com- 
pleted is  not  affected  by  a  delay 
in  the  delivery  of  the  letter  con- 
taining the  acceptance,  868. 

2.  Where  the  acceptance  of  an  offer 

is  duly  posted,  does  a  letter  re- 
tracting the  offer  which  does  not 
reach  the  acceptor  until  afler  he 
has  posted  his  acceptance  pre- 
vent the  completion  of  the  con- 
tract? 897. 

Property. 

1.  The    completion   of   a    contract 

of  sale  does  not  divest  the 
seller  of  the  property  of  the 
article  sold  until  delivery  takes 
place;  but  where  a  specific 
existing  article  is  sold,  the  com- 
pletion of  the  contract  trans- 
fers the  risk  to  the  purchaser^ 
and  if  the  article  perish  with- 
out the  fault  of  the  seller^  the 
purchaser  is  liable  for  the  price, 
481. 

2.  Where  the  article  sold  is  in  the 

possession  of  a  third  party,  and 
the  sale  has  not  been  intimated 
to  him,  the  property  does  not 
pass  to  the  purchaser,  and  the 
creditor  of  the  seller  may  attach 
it  although  the  purchaser  may 
have  paid  the  price,  568. 

3.  In  England  the  purchase  of  an 

article  where  the  price  is  paid 
entitles  the  purchaser  to  posses- 
sion, and  in  all  cases  at  common 
law  makes  a  perfect  transference, 
so  that  the  creditors  of  the  sell- 
er cannot  take  it.  In  Scotland 
the  property  b  not  passed,  and 
the  creditors  of  the  seller  are 
entitled  to  it  as  part  of  the  fund 
of  division,  but  by  the  English 


Statute  21  Jas.  I.,  c.  19,  goods 
remaining  in  the  seller's  posses- 
sion, although  paid  for,  go  to  his 
creditors  as  if  untransferred, 
484. 
4.  Where  an  article  is  ordered  to  be 
made,  and  by  the  terms  of  the 
contract  instalments  of  the  price 
are  to  be  paid  according  to  the 
progress  of  the  work,  the  pay- 
ment of  the  first  instalment 
appropriates  the  article  to  the 
orderer,  813. 

Retention. 

1.  Where  the  goods  sold  are  in  a 

bonded  warehouse,  and  the 
seller  is  the  keeper  of  the  ware- 
house, the  goods  are  not  held  to 
be  delivered  if  the  sale  is  not 
intimated  at  the  warehouse,  and 
the  deliver}'  order  entered  in  the 
warehouse-books,  and  if  the 
price  is  not  paid  the  seller  is 
entitled  to  retain  the  goods, 
575. 

2.  Where  a  purchaser  becomes  bank- 

rupt, the  seller,  in  virtue  of  his 
undivested  right  of  ownership, 
may  retain  goods  paid  for  but 
undelivered,  in  satisfaction  of  a 
prior  debt  due  to  him  by  the 
purchaser,  658. 

3.  There  is  a  fundamental  distinction 

in  the  law  of  Scotland  between 
liens  arising  out  of  special  con- 
tracts and  founded  upon  pos- 
session given  for  a  specific 
purpose,  and  the  right  of  reten- 
tion of  an  undivested  owner, 
673. 

4.  A  party  in  whose  hands  goods 

have  been  placed  for  the  pur- 
pose of  having  some  operation 
performed  upon  them,  is  only 
entitled  to  retain  the  goods 
until  he  has  been  paid  the  ex- 
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the  seller  on  the  ground  of  pre- 
sumptive fraud  within  three 
days  of  the  bankruptcy  of  the 
buyer,  590. 

4.  The  exercise  of  the  right  of  stop- 

page 171  transitu  does  not  rescind 
a  contract  of  sale,  but  the  seller 
remains  creditor  for  the  price, 
and  is  entitled  to  use  all  the  re- 
medies of  a  creditor,  772. 

5.  The  power  to  stop  in  transitu  is 

in  effect  a  security  for  recovery 
of  payment  of  the  price,  784. 

6.  The  shipping  of  goods  on  board 

a  vessel  freighted  by  the  pur- 
chaser of  the  goods  is  not  equi- 
valent to  delivery,  and  does  not 
prevent  stoppage  in  transitu,  801. 

7.  Partial  delivery  by  the  master  of 

a  vessel  does  not  bar  the  seller's 
right  of  stopping  in  transitu  what 
remains  undelivered,  805. 

Warrandice. 

1.  Where  an  article  is  sold  for  full 

value  there  is  an  implied  war- 
randice that  the  article  is  mar- 
ketable and  fit  for  the  purpose 
for  which  it  was  sold,  and  the 
seller  is  liable  for  any  latent 
defect,  although  unknown  to 
him,  814. 

2.  Where  an  article  is  sold  at  a  good 

market  price,  this  implies  war- 
randice on  the  seller's  part  that  it 
is  of  good  quality,  or  of  the  best 
quality  according  to  the  price 
and  the  circumstances  of  the 
sale,  818. 

3.  Where  a  purchaser  is  not  in  a 

position  to  examine  the  article 
sold,  there  is  implied  warrandice 
against  material  defects,  822. 

4.  Where  the  article  sold  has  been 

seen  and  examined  by  the  pur- 
chaser, and  the  defect  is  not 
latent,  the  maxim,  caveat  emptor, 
applies,  and  once  approved,  the 


article  is  held  unexceptionable 
unless  fraud  is  proved  against 
the  seller,  825. 

5.  A   seller    is  liable  for  damages 

arising  from  latent  defects  in 
the  article  sold  by  him,  although 
acting  optima  fide,  and  in  igno- 
rance of  the  defects,  833. 

6.  Where  the  article  sold  is  defective, 

a  challenge  must  be  made  by 
the  purchaser  instantly,  or  with- 
out unreasonable  delay,  839. 

7.  Where  it  is  impossible  to  know 

absolutely  whether  the  article 
is  defective  or  not  without  a 
trial,  the  purchaser  is  entitled 
to  make  a  trial  before  returning 
it,  even  although  he  may  have 
some  doubts  as  to  the  excellence 
of  its  quality,  845. 

8.  Although  a  purchaser  intimates 

to  a  seller  that  the  goods  sent 
are  of  an  inferior  quality  to 
those  ordered,  and  that  he  re- 
jects the  goods,  he  is  liable  for 
the  con  tract- price  of  the  whole 
goods  if  he  appropriate  any  part 
of  them  to  his  own  use,  and  he 
is  barred  from  maintaining  ac- 
tion against  the  seller  for  frau- 
dulent breach  of  contract,  847. 

9.  Where  goods  have  been  purchased 

according  to  sample,  and  a  dif- 
ferent sort  is  sent,  it  is  the  duty 
of  the  purchaser  either  imme- 
diately to  return  them,  or  to 
intimate  to  the  seller  that  he 
holds  them  for  his  behalf,  855. 

10.  Where  goods  are  objected  to  by 
a  purchaser  as  not  being  con- 
form to  the  sample  according  to 
which  he  purchased,  it  is  his 
duty  to  return  the  goods  to  the 
seller,  or  in  some  cases  to  retain 
them  for  his  behoof,  but  be  is 
not  entitled  to  retain  them  for 
any  purpose  or  interest  of  his 
own,  855. 
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